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SUPEEME  COURT  OF  THE  UNITED  STATES, 


OCTOBER  TERM,  1890. 


PENNOYER  V.  MoCONNAUGHT. 

APPEAL  FROM  THE  OISCUIT  COURT  OF  THE  UNITED  STATEd  FOR  THE 
DISTRICT  OF  OREOOlf. 

No.  1280.    SubmiUed  January  6, 1891.— DMided  AprU  20, 1801. 

A  suit  in  equity  against'the  board  of  land  commisflioners  of  the  State  of 
Oregon,  brought  by  a  purchaser  of  swamp  and  overflowed  lands  under 
the  act  of  October  26,  1870,  in  order  to  restrain  the  defendants  from 
doing  acts  which  the  bill  alleges  are  yiolatiye  of  the  plaintilT's  contract 
with  the  State  when  he  pnrcluded  the  lands,  and  which  are  unconstitu- 
tional, destmctiye  of  the  plaintiff's  rights  and  privileges,  and  wiiich  it  is 
alleged  will  work  irreparable  damage  and  miscldef  to  his  property  rights 
so  acquired,  is  not  a  suit  against  the  State  within  the  meaning  of  the 
Eleventh  Amendment  to  the  Constitution  of  the  United  States. 

The  cases  reviewed  in  which  suits  at  law  or  in  equity  against  officials  of  « 
State,  brought  without  permission  of  the  State,  have  been  held  to  be^ 
either  suits  against  the  State,  and  therefore  brought  in  violation  of  the 
Eleventh  Amendment  to  the  Constitution;  or,  on  the  other  hand,  suits \ 
igainst  persons  who  hold  office  under  the  State,  for  illegal  acts  done  by 
them  under  color  of  an  unconstitutional  law  of  the  State,  and  therefore 
not  suits  against  the  State. 

Hm  act  of  the  legislature  of  Oregon  of  January  17,  1879,  repealing  the  act 
of  October  86,  1870,  concerning  the  swamp  and  overflowed  lands,  and 
making  new  regulations  concerning  the  same,  did  not  invalidate  an  appU 
cation,  duly  made  before  its  passage,  to  purchase  such  lands ;  but  such  an 
application  could  be  perfected  by  making  the  payments  required  by  the 
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act  of  1870  after  its  repeal,  but  within  the  time  prescribed  hj  that  act; 
and  a  title  thns  acquired  is  good  against  the  State. 
The  act  of  the  legislature  of  Oregon  of  Febmary  16,  1887,  declaring  all 
certificates  of  sale  of  swamp  or  overflowed  lands  void  on  which  twenty 
per  cent  of  the  purchase  price  was  not  paid  prior  to  January  17,  1879, 
and  requiring  the  board  of  commissioners  to  cancel  such  certificates,  im- 
paired the  contract  made  by  the  State  with  the  defendant  in  error  under 
the  act  of  October  26,  1870,  as  that  act  and  the  act  of  January  17, 1870, 
are  construed  by  the  court,  and  was  therefore  yiolatiye  of  article  1,  sec- 
tion 10,  of  the  Constitution  of  the  United  States. 

This  was  a  sait  in  eqaity  by  the  appellee,  a  citizen  of  Cali- 
fornia, against  the  appellants,  who,  under  the  constitation  of 
Oregon,  as  governor,  secretary  of  state,  and  treasurer  of  state, 
comprised  the  board  of  land  commissioners  of  that  State,  to 
restrain  and  enjoin  them  from  selling  and  conveying  a  large 
amount  of  land  in  that  State,  to  which  the  ap{lellee  asserted 
title.  The  lands  are  a  portion  of  those  granted  to  Oregon 
under  the  swamp  land  act  of  March  12, 1860,  12  Stat.  3,  and 
are  claimed  by  the  appellee  to  have  been  sold  by  the  State  to 
one  H.  C.  Owen,  in  1881  and  1884,  for  a  valuable  considera- 
tion, in  accordance  with  the  provisions  of  an  act  of  the  State 
legislature  approved  October  26,  1870,  from  whom  appellee 
derived  title. 

There  was  a  demurrer  to  the  bill,  on  the  ground  that  the 
suit  was  practically  against  the  State,  and  was,  therefore,  pro- 
hibited by  the  Eleventh  Amendment  to  the  Constitution.  The 
demurrer  was  overruled  by  Judge  Deady,  January  28, 1890, 
his  opinion  being  reported  in  43  Fed.  Rep.  196.  On  rehear- 
ing before  the  same  judge  August  18, 1890,  the  order  over- 
ruling the  demurrer  was  confirmed,  43  Fed.  Rep.  339,  and  a 
decree  entered  perpetually  enjoining  the  defendants  from  sell- 
ing the  lands  in  question,  as  prayed  in  the  amended  bilL  An 
appeal  from  that  decree  brought  tlie  case  here. 

The  material  facts  in  the  case,  as  presented  by  the  amended 
bill  and  the  demurrer,  were  as  follows :  Art.  VIII,  §  5,  of  the 
constitution  of  the  State  of  Oregon,  provides  that  *'  the  gov- 
ernor, secretary  of  state,  and  state  treasurer  shall  constitute  a 
board  of  commissioners  for  the  sale  of  school  and  university 
lands,  and  for  the  investment  of  the  funds  arising  therefrom, 
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and  their  powers  and  duties  are  sach  as  may  be  presoribed  by 
law,'^  etc.  Tlie  act  of  the  I^islature  of  the  State,  approved 
October  26,  1870,  provided  a  method  for  the  disposal  of  the 
swamp  and  overflowed  lands  enuring  to  her  under  the  act  of 
Maroli  12, 1800.  By  its  first  section  it  enacted  that  the  com- 
missioner of  lands  (who  at  that  time  was  the  governor  of  the 
State)  should  appoint  a  deputy  or  deputies  to  select  all  the 
swamp  and  overflowed  lands  in  the  field,  describing  each  tract 
selected  .in  a  dear  and  distinct  manner,  either  by  legal  sub- 
divisions or  by  actual  survey,  and  to  make  return  of  the  same 
to  the  commissioner  for  examination.  The  act  then  provided 
as  follows : 

^  Sbo.  2.  So  soon  as  the  selection  of  swamp  and  overflowed 
lands  in  any  county  has  been  completed  by  said  Commissioner 
of  Lands,  it  shall  be  the  duty  of  said  Oommissioner  to  make 
out  maps  and  descriptions  thereof  in  duplicate,  one  copy  to  be 
kept  in  suitable  books  in  his  ofiice,  and  the  other  to  be  filed  in 
the  office  of  the  County  Clerk  of  the  county  in  which  such 
swamp  lands  may  be  located;  and  it  shall  be  the  duty  of  such 
County  Clerk  to  forward  his  official  certificate  to  said  Com- 
missioner of  the  date  on  which  said  maps  and  descriptions 
were  so  filed.  Upon  the  receipt  of  such  certificate  it  shall  be 
the  duty  of  said  Commissioner  to  give  public  notice  of  said 
completion,  approval  and  filing,  for  four  weeks  successively  in 
some  weekly  newspaper  published  in  such  county ;  and  if  no 
newspaper  is  published  in  such  county,  then  in  such  newspaper 
as  he  may  select  ih  an  adjoining  county. 

**  Sbo.  8.  The  swamp  and  overflowed  lands  of  this  State 
shall  be  sold  by  said  Commissioner  at  a  price  not  less  than 
one  dollar  per  acre  in  go\d  coin.  Any  person  over  the  age  of 
twenty-one  years,  and  being  a  citizen  of  the  United  States,  or 
having  filed  his  declaration  to  become  a  citizen,  as  required 
by  the  naturalization  laws,  may  become  an  applicant  for  the 
purchase  of  any  tract  or  tracts  of  said  swamp  and  overflowed 
lands  upon  filing  his  apfdication  therefor  (describing  the  tract 
or  tracts  he  desires  to  purchase),  by  the  actual  survey;  or,  if 
no  survey  has  been  made,  then  by  fences,  ditches,  monuments 
or  other  artificial  or  natural  landmarks,  with  said  Commissioner, 
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whose  duty  it  shall  be  to  immediately  endorse  thawon  thfi 
actual  date  of  snch  filing.  In  case  of  adverse  applicants  for 
the  same  tract  or  parcel  of  swamp  land,  it  sbiJl  be  the  duty 
of  said  Oommissioner  to  sell  the  same  to  the  legal  applicant 
therefor,  whose  application  is  first  filed.  Within  ninety  days 
after  the  date  of  the  public  notice  provided  in  section  two  of 
this  act,  twenty  per  centum  of  the  purchase  money  shall  be 
paid  by  the  applicant  to  said  Commissioner,  whose  duty  it 
shall  be  to  issue  to  the  applicant  a  receipt  therefor,  and  the 
balance  of  said  purchase  money  shall  be  paid  on  proof  of 
reclamation,  as  hereinafter  provided. 

^'  Seo.  4.  No  patent  shall  be  issued  to  any  applicant  for  any 
swamp  or  overflowed  lands  until  the  applicant  therefor  has 
proved,  to  the  satisfaction  of  said  Commissioner,  that  the  land 
for  which  he  claims  a  patent  has  been  drained  or  otherwise 
made  fit  for  cultivation ;  but  upon  such  proof  being  made, 
and  payment  of  the  balance  of  the  purchase  money  on  the 
amount  of  land  actually  reclaimed,  the  said  Commissioner 
shall  issue  to  the  applicant  making  such  proof  and  payment, 
a  patent  for  the  land  so  reclaimed.  Said  patent  shall  be  ap- 
proved and  signed  by  the  Governor,  Secretary  of  State  and 
State  Treasurer,  as  provided  for  by  the  Constitution.  At  the 
expiration  of  ten  years  from  and  after  his  first  payment,  all 
swamp  lands  claimed  by  an  applicant,  upon  which  no  sucli 
proof  of  reclamation  and  payment  has  been  made,  shall  revert 
to  the  State,  and  the  money  paid  thereon  shall  be  forfeited : 
Provided^  That  all  swamp  land  which  has  been  successfully 
cultivated  in  either  grass,  the  cereals  or  vegetables  for  three 
years,  shall  be  considered  as  fully  reclaimed  within  the  mean* 
ing  of  this  act" 

^^  Sso.  6.  .  .  .  Provided^  That  in  case  the  office  of  Com* 
missioner  of  Lands  is  not  created  by  law,  the  provisions  of  this 
Act  shall  be  executed  by  the  Board  of  Commissioners  for  the 
sale  of  school  and  university  lands."    Session  Laws,  1870,  p.  54. 

While  this  act  was  in  force,  to  wit,  at  a  date  prior  to 
October  18,  1878,  Henry  C.  Owen  made  an  application  to 
purohase  a  large  quantity  of  swamp  lands  from  the  State, 
including  the  lands  in  controversy,  agreeably  to  the  provisions 
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tif  the  act ;  and  on  the  28d  of  November,  1881,  and  the  3d  of 
April,  1884,  within  ninety  days  after  the  date  of  the  public 
notice  of  the  completion  of  the  maps  and  description  of  the 
lands,  provided  for  in  the  second  section  of  the  act,  he  paid  to 
the  board  of  commissioners,  as  required  by  the  third  section, 
the  twenty  per  centum  of  the  price  of  over  forty-three  thou- 
sand acres  of  land.  Owen  sold  these  lands  to  one  Felton,  who 
sold  them  to  the  plaintiff  for  the  sum  of  $30,000,  the  latter 
also  assuming  to  pay  to  the  State  the  remainder  of  the  pur- 
chase price  when  it  became  due. 

After  Owen  made  his  application  to  purchase,  as  above 
mentioned,  but  before  he  had  made  the  first  payment,  to  wit, 
October  18,  1878,  the  legislature  of  the  State  passed  an  act 
which  went  into  effect  January  17, 1879,  (ninety  days  after  its 
date,  as  provided  by  the  constitution  of  the  State,)  expressly 
repealing  the  aforesaid  act  of  1870,  and  making  entirely  new 
regultitions  for  the  disposition  and  sale  of  the  swamp  lands 
belonging  to  the  State.  Its  ninth  section  was  as  follows :  ^^  All 
applications  for  the  purchase  of  swamp  and  overflowed  lands 

.  •  made  previous  to  the  passage  of  this  act,  which  have  not 
been  regularly  made  in  accordance  with  law,  or  which  were 
r^ularly  made,  and  the  applicants  have  not  folly  complied 
with  all  the  terms  and  requirements  of  the  law  under  which 
they  were  made,  including  the  payment  of  the  twenty  per  cen- 
tum of  the  purchase  fMrice,  are  hereby  declared  void  and  of  no 
force  or  effect  whatever."    Session  Laws  of  1878,  pp.  41,  46. 

FelHmary  16,  18B7,  the  legislature  of  the  State  passed  an 
act,  the  first  section  pf  which  provided  as  follows:  ^^  All  certifi- 
cates of  sale,  issued  by  the  board  of  commissioners  for  the  sale 
of  school  and  university  lands  and  for  the  investment  of  the 
funds  arising  therefrom,  for'  swamp  or  overflowed  lands  on 
which  the  twenty  per  centum  of  the  purchase  price  was  not 
paid  prior  to  January  17,  1879,  are  hereby  declared  void  and 
[of]  no  force  or  effect  whatever;  and  said  board  of  commis- 
sionen  is  hereby  authorized  and  directed  to  cancel  said  cer^ 
tificates  of  sale."  Session  Laws  of  1887,  pp.  9,  10.  The 
certificates  of  sale  herein  referred  to  were  the  receipts  provided 
for  in  the  third  section  of  the  act  of  1870. 
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Acting  under  the  provisions  of  the  statate  of  1887,  the  board 
of  land  oommissioners  oanodUed  the  oertifioates  of  sale  issued 
to  Owen,  as  aforesaid,  beoause  the  twenty  per  centum  of  the 
price  of  the  land  had  not  been  paid  prior  to  January  17,  1879, 
the  date  when  the  act  of  1878  went  into  effect;  and,  claiming 
that  ^d  lands  had  reverted  to  the  State,  had  <Nrdered  them  to 
be  sold,  and  had  actually  sold  about  1000  acres  of  them  under 
!  ^e  act  of  1887. 

l£r.  Leiois  L.  McArihur  and  Mr.  H.  H.  Narthvp  tot  ap> 
pellants. 

I.  Owen  never  had  a  contract  with  the  State  which  was 
protected  by  the  Oonstitution  of  the  United  States.  The  act 
of  October  26,  1870,  was  not  a  grant  nor  did  it  partake  of 
the  nature  of  a  grant  It  was  a  mere  preemption  privilege. 
Such  a  privilege  might  be  revoked  by  the  State  at  any 
time  before  any  actual  consideration  passed  or  before  Lhe  per^ 
son  who  had  filed  an  application  for  purchase  bad  entered 
upon  or  occupied  the  land  or  had  begun  the  reclamation 
thereof.  We  contend  that  by  simply  applying  to  purchase 
swamp  and  overflowed  lands  under  the  act  referred  to,  no  such 
contract  relations  arose  between  the  applicant  and  the  State 
as  are  contemplated  by  the  constitutional  provision  invoked 
by  the  appellee.  In  other  words  the  act  does  not  belong  to 
that  class  of  laws  which  can  be  denominated  contracts,  except 
so,  far  as  it  has  been  actually  executed  and  complied  with. 

By  the  act  of  1878  a  new  method  of  disposing  of  the  puUio 
lands  of  the  State  was  established.  Restrictions  were  placed 
upon  the  quantities  of  land  to  be  purchased  by  any  one  ap- 
plicant, the  purchase  price  was  changed,  and  protection  was 
afforded  actiml  settlers. 

With  the  repeal  of  the  act  of  1870  Owen's  mere  najced 
application  to  purchase  the  lands  in  controversy  was  bereft  of 
all  legal  life.  No  subsequent  act  on  his  part,  of  whatever 
nature,  could  restore  it.  Payment  of  the  twenty  per  centum, 
at  the  time  averred  in  the  amended  bill,  gave  him  no  right 
whatsoever  to  any  of  the  lands  and  the  acceptance  of  the 
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twenty  per  oentmn  by  the  board  of  land  oommisBionaB  was 
without  authority  of  law  and  did  not  bind  the  State. 

It  is  oommon  learning  that  the  authority  of  a  public  agent 
depends  on  the  law  as  it  is  when  he  acts,  tie  has  only  such 
powers  as  are  spedfically  granted,  and  cannot  bind  the  public 
under  powers  that  have  been  taken  away.  Anthony  v.  GaiMty 
of  Jasper,  101  U.  S.  693;  Coler  r.  Cleburne^  131  H.  8.  162, 
178. 

Furthermore,  as  if  to  place  this  matter  beyond  all  con- 
tention, section  9  of  the  act  of  1878  declared  that 

^  All  applications  for  the  purchase  of  swamp  and  overflowed 
lands,  or  tide  lands,  made  previous  to  the  passage  of  this  act, 
which  have  not  been  regulariy  made  in  accordance  with  law, 
or  which  were  regularly  made,  and  the  applicants  have  n<^ 
fully  ccHuplied  with  all  the  terms  and  requirements  of  the  law 
mdet  which  they  were  made,  including  the  payment  of  the 
twenty  per  centum  of  the  purchase  price,  are  hereby  declared 
void  and  of  no  force  or  effect  whatever." 

The  effect  of  this  section  was,  as  we  contend,  to  require 
payment  by  Owen  of  the  twenty  per  centum  prior  to  January 
19, 1879,  the  date  when  the  act  took  effect.  Nor  does  this 
construction  of  the  section  render  it  unconstitutional,  as  im- 
pairing the  obligation  of  any  contract  which  Owen  had  with 
the  State,  for  the  very  obvious  reason  that  he  had  acquired 
no  vested  rights  under  the  alleged  contract 

It  is  only  vested  rights  growing  out  of  contracts  or  growing 
out  of  transactions  in  the  nature  of  contracts  authorized  by 
statute,  that  are  protected  by  the  constitutional  provision 
invoked  by  the  appellee.  And  the  right  must  be  so  far  per- 
fected, as  that  nothing  remains  to  be  done  by  the  party  assert- 
ing it  Then  only  is  it  that  the  repeal  of  the  statute  does  not 
affect  the  right  Then  only  is  it  that  it  becomes  a  vested 
right  which  stands  independently  of  the  statuta  And  so 
this  court  decided  in  Steamship  Oompanj/  v.  JoUffe,  2  WalL 
460. 

n.  This  smt,  in  substance  and  effect,  is  one  against  the  State, 
and  comes  within  the  prohibition  of  the  Eleventh' Amendment 
to  the  Constitution.    The  appellants  have  no  personal  interest 
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in  the  controveny.  They  are  sued  in  their  repreeentatiye 
capacity,  as  officers  of  the  State.  We  claim  that  the  State  is, 
ill  a  substantive  sense,  the  actual  party  defendant,  and,  the 
8tate  being  within  the  constitutional  exemption  guaranteed 
by  the  Eleventh  Amendment,  the  court  below  did  not  have 
jurisdiction.  This  principle  was  decided  ia  In  re  AyerSy  123 
>U.  S.  443,  in  which  it  was  distinctly  held  that  where  a  bill  in 
€k]uity  is  brought  against  the  officers  and  agents  of  a  State, 
the  nominal  defendants  have  no  personal  interest  in  the  sub- 
ject matter  of  the  suit,  and  such  bill,  being  for  an  injunction 
against  such  officers  and  agents  to  restrain  and  enjoin  them 
from  acts  which  it  is  alleged  they  threaten  to  do,  in  pursuance 
of  a  statute  of  the  State,  in  its  name  and  for  its  use,  and  which, 
if  done,  would  constitute  a  breach  on  the  part  of  the  State  of 
an  alleged  contract  between  it  and  the  complainants,  is  a  suit 
against  the  State  within  the  meaning  of  the  Eleventh  Amend- 
ment, although  the  State  may  not  be  named  as  a  party  de- 
fendant. 

Mr.  C.  A.  Dolph  and  Mr.  C.  H.  Bellinger  for  appellee. 

Mr.  Justice  Lamar,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  contention  of  the  complainant  below  was,  that  the  act 
of  1887,  under  which  the  defendants  below  assumed  to  act,  in 
the  matter  of  the  cancellation  of  his  certificates  of  sale,  was 
in  violation  of  section  10,  article  I,  of  the  Constitution  of  the 
United  States,  in  that  it  impaired  the  obligation  of  the  con* 
tract  made  between  Owen  and  the  State  for  the  sale  of  the 
lands;  that  the  defendants  were,  therefore,  acting  in  the  pren^- 
ises  without  authority  of  law ;  and  that,  for  those  reasons,  it 
could  not  be  asserted  that  the  suit  was  against  the  State. 
The  defendants,  on  the  other  hand,  insisted  that  the  aforesaid 
legislation  was  valid  and  constitutional ;  that  the  suit  was,  in 
effect,  against  the  State ;  and  that,  therefore,  the  Circuit  Court 
Avas  forbidden  to  exercise  jurisdiction  in  the  matter  by  the 
•Eleventh  Amendment  to  the  Constitution. 

This  appeal,  therefore,  involves  the  construction  and  appU- 
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eation  of  two  distinct  provisionB  of  the  Constitation  which  are 
set  up,  one  against  the  other,  by  the  parties  to  the  controversy, 
in  support  of  their  respective  contentions.  The  complainant 
below  bases  bis  claim  for  the  relief  prayed  for  upon  that  clause 
of  section  10,  article  I,  which  provides  that  ^  no  State  shall 
puss  any  law  impairing  the  obligation  of  contracts ; "-  whilst 
the  defendants  below,  the  appellees,  rely  upon  the  Eleventh 
Amendment  to  the  Constitution,  which  declares  that  ^Hhe 
judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity  commenced  or  prosecuted 
against  any  of  the  United  States  by  citizens  of  another  State, 
or  by  citizens  or  subjects  of  a  foreign  State.'! 

The  question,  then,  of  jurisdiction  is  first  presented  for  de- 
termination. Is  this  suit,  in  legal  effect,  one  against  a  State, 
within  the  meaning  of  the  Elev^tb^  Amendment  to  the  Con- 
stitution? A  very  large  number  of  cases -involving  a  Tariety 
of  questions  arising  under  this  amendment  have  been  before 
tliis  court  for  adjudication;  and,  as  might  naturally  be  ex- 
pected, in  view  of  the  important  interests  and  the  wide-reach- 
ing political  relations  involved,  the  dissenting  opinions  have' 
been  numerous.  Still  the  general  principles  enunciated  by 
these  adjudications  will,  upon  a  review  of  the  whole,  be  found 
to  be  such  as  the  majority  of  the  court  and  the  dissentients 
are  substantially  agreed  upon. 

It  is  well  settled  that  no  action  can  be  maintained  in  any 
Federal  court  by  the  citizens  of  one  of  the  States  against  a 
State,  without  its  consent,  even  though  the  sole  object  of  such 
suit  be  to  bring  the  State  within  the  operation  of  the  constitu- 
tional provision  which  provides  that  ^^  no  State  shall .  pass  any 
law  impairing  the  obligation  of  contracts."  This  immunity 
of  a  State  from  suit  is  absolute  and  unqualified,  and  the  con- 
stitutional provision  securing  it  is  not  to  be  so  construed  as  to 
place  the  State  within  the  reach  of  the  process  of  the  court. 
Accordingly,  it  is  equally  well  settled  that  a  suit  against  the 
officers  of  a  State,  to  compel  them  to  do  the  acts  which  con- 
stitute a  performance'  by  it  of  its  contracts,  is,  in  effect,  a  suit 
against  the  State  itself. 

In  the  ap{dication  of  this  latter  prmciple  two  classes  of 


Digitized  by  VjOOQIC 


10  OCTOBER  teem;  1890. 

Opinion  of  tbe  Court. 

cases  have  appeared  in  the  decisioos  of  this  ooart,  and  it  is  in 
determining  to  whioh  class  a  partioolar  case  belongs  that  dif- 
fering views  have  been  presented. 

The  first  class  is  where  the  snit  is  brought  against  the  offi- 
cers of  the  State,  as  representing  the  State's  action  and  liabil- 
ity, thus  making  it,  though  not  a  party  to  the  record,  the  real 
^  party  against  which  the  judgment  will  so  operate  as  to  compel 
It  to  specifically  perform  its  contracts.  In  re  Ayers^  123  U.  8. 
448 ;  Louisiana  v.  Jumd^  107  U.  8.  711 ;  Antani^Y.  OremhaWf 
107  U.  S.  769 ;  Cunningham  v.  Maoon  <k  BruMwiek  BaUroad^ 
109  U.  8.  446 ;  Hagood  v.  Southerly,  117  U.  S.  62. 

The  other  class  is  where  a  suit  is  brought  against  defendanta 
who,  claiming  to  act  as  officers  of  the  Stato,  and  under  the 
color  of  an  unconstitutional  statute,  commit  acts  of  wrong  and 
injury  to  the  rights  and  property  of  the  plaintiff  acquired  under 
a  contract  with  the  State.  Such  suit,  whether  brought  to  re- 
cover money  or  property  in  the  hands  of  such  defendants^ 
unlawfully  taken  by  them  in  behalf  of  the  State,  or  for  com- 
pensation in  damages,  or,  in  a  proper  case  where  the  remedy 
ftt  law  is  inadequate,  for  an  injunction  to  prevent  such  wrong 
and  injury,  or  for  a  mandamus,  in  a  like  case,  to  enforce  ui)on 
the  defendant  the  performance  of  a  plain,  l^gal  duty,  purely 
ministerial  —  is  not,  within  the  meaning  of  the  Eleventh 
Amendment;  an  action  against  tbe  State.  Otibom  y.JBanh 
of  the  United  States,  9  Wheat.  738;  Dcme  v.  Grayy  16  Wall 
203;  TonUineon  v.  Branch,  16  WalL  460;  Lite/Afield  v.  Welh 
ster  Cownty,  101  U.  S.  773;  Allen  v.  Baltimore  db  Ohio  RaUr 
road,  114  U.  8.  311 ;  Board  of  LiguidaHon  v.  MeComb,  92 
U.  8.  631 ;  Poindeseter  v.  Oreenhow,  114  U.  8.  270. 

It  is  not  our  purpose  to  attempt  a  review  of  all,  or  even 
many,  of  these  decisions,  as  to  do  so  intelligently  would  un- 
necessarily protract  this  opinion,  and  in  this  connection,  would 
jubserve  no  useful  purpose.  It  will  be  sufficient,  perhaps,  to 
refer  to  some  of  those  which  this  case  most  nearly  resembles. 

It  is  believed  that  the  case  before  us  is  within  the  principles 
of  the  great  and  leading  case  ot  Oshom  v.  Bank  of  the  United 
States,  9  Wheat.  738,  the  opinion  in  which  was  delivered  by 
Chief  Justice  Ttfarshall.    That  was  a  suit  in  equity,  brought 
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in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Ohio,  by  tbe  president,  directors  and  company  of  tbe  Bank  of 
tbe  United  States,  to  restrain  Salph  Osbom,  auditor  of  tbe 
State  of  Ohio,  from  executing  a  law  of  that  State  which  was 
in  violation  of,  and  destructive  to,  tbe  rights  and  privileges 
conferred  upon  the  complainants  by  tbe  charter  of  tbe  bank 
and  by  tbe  Constitution  of  the  United  States.  One  of  tbe 
leading  inquiries  in  the  case  was,  whether  an  injunction  could 
be  issued  to  restrain  a  person,  who  was  a  State  oflBoer,  from 
performing  an  official  act  enjoined  by  tbe  statute  of  the  State. 
The  question  presented  by  that  inquiry  was  discussed,  in  a 
masterly  manner,  on  the  assumption  that  the  statute  of  the 
State  was  unconstitutional,  and  it  was  held  that  in  such  a  case, 
grounds  of  equity  interposition  existing,  injunction  would  lie. 

With  regard  to  the  objection,  that  if  any  case  was  made  by 
tbe  bill,  for  the  interference  of  a  court  of  chancery,  it  was 
against  the  State  of  Ohio,  and  was,  therefore,  within  the  pro- 
hibition of  the  Eleventh  Amendment,  tbe  court  held  that  the 
exemption  of  the  State  from  suability  could  not  be  pleaded  by 
its  officers  when  they  were  proceeded  against  for  executing 
an  unconstitutional  act  of  the  State.  This  question  was  dis- 
cussed most  thoroughly,  in  the  light  of  tbe  other  provisions 
of  tbe  Constitution  relating  to  the  jurisdiction  of  tbe  Federal 
courts,  and  tbe  conclusion  arrived  at  tl^us  announced :  ^^  It  was 
proper,  tben,  to  make  a  decree  against  tbe  defendants  in  the 
Circuit  Coart,  if  the  law  of  tbe  State  of  Ohio  be  repugnant  to 
the  Constitution,  or  to  a  law  of  the  United  States  made  in  pur- 
suance thereof,  so  as  to  furnish  no  authority  to  those  wbo 
took  or  to  those  wbo  received  the  money  for  which  this  suit 
was  instituted."    9  Wheat.  859. 

Tbe  statute  of  Ohio,  under  whicb  the  defendant  was  acting, 
was  tben  examined  and  found  to  be  unconstitutional.  Tbe 
case  may  tben  be  said  to  have  fully  establisbed  tbe  doctrine 
that  an  officer  of  a  State  may  be  enjoined  from  executing  a 
Statute  of  tbe  State  which  is  in  conflict  with  the  Constitution 
of  the  United  States,  when  supb  execution  would  violate  and 
destroy  tbe  rights  and  privileges  of  the  complainant. 

Tbe  principle  stated  by  Chief  Ji|stice  Marshall,  (in  that  case,) 


Digitized  by  VjOOQIC 


12  OCTOBER  TERM,  1890. 

Opinion  of  the  Court 

that  ^'  in  all  cases  where  jurisdiction  depends  on  the  party,  it 
is  the  party  named  in  the  record,"  and  that  ^Hhe  Eleventh 
Amendment  is  limited  to  those  suits  in  which  the  State  is  a 
party  to  the  record,"  has  been  qualified  to  a  certain  degree  In 
some  of  the  subsequent  decisions  of  this  court,  and  now  it  is 
the  settled  doctrine  of  this  court  that  the  question  whether  a 
suit  is  within  the  prohibition  of  the  Eleventh  Amendment  is 
not  always  determined  by  reference  to  the  nominal  parties  on 
the  record,  as  the  court  will  look  behind  and  through  the 
nominal  parties  on  the  record  to  ascertain  who  are  the  real 
parties  to  the  suit.  New  Hampshire  v.  Louisiana^  and  New 
York  V.  JOouisianOj  108  U.  8.  76 ;  In  re  AyerSy  supra. 

But  the  general  doctrine  of  Osbom  v.  BanJc  of  the  United 
StateSy  that  the  circuit  courts  of  the  United  States  will  restrain 
a  state  of9cer  from  executing  an  unconstitutional  statute  of 
the  State,  when  to  execute  it  would  violate  rights  and  privi- 
leges of  the  complainant  which  had  been  guaranteed  by  the 
Constitution,  and  would  work  irreparable  damage  and  injury 
to  him,  has  never  been  departed  from. '  On  the  contrary,  the 
principles  of  that  case  have  been  recognized  and  enforced  in  a 
very  large  number  of  cases,  notably  in  those  we  have  referred 
to,  as  belonging  to  the  second  class  of  cases  above  mentioned. 

In  JDama  v.  Chay,  the  State  of  Texas  had  granted  to  a  rail- 
road corporation  of  that  State  16  alternate  sections  of  land 
per  mile  along  the  line  of  the  road  which  was  thereafter  to  be 
located.  The  company  surveyed  the  lands  and  located  its 
road  through  them.  After  iJl  those  things  had  been  done, 
the  commissioner  of  the  state  land  office,  and  the  governor  of 
the  State,  acting  under  the  authority  of  a  statute  of  the  State, 
which  had  declared  the  lands  forfeited  to  the  State,  were 
seUing  certain  of  the  lands  and  delivering  patents  for  them  to 
the  purchasers.  At  the  suit  of  the  receiver  of  the  road,  the 
Circuit  Court  of  ^e  United  States  enjoined  them  from  inter- 
fering with  the  rights  of  the  road  in  the  premises,  and  seUing 
jind  conveying  its  lands;  and  that  decree  was  affirmed  by  this 
court  Some  of  the  expressions  in  the  opinion  in  that  case 
were  criticised  in  the  subsequent  case  of  United  States  v.  Zeej 
106  U.  8. 196,  244,  and  also  in  Jn  re  Ayers^  123  U.  S.  443, 487, 


Digitized  by  VjOOQIC 


PENNOYEB  V.  McCONNAUGHY.  18 

Opinion  of  the  Conrt 

488)  where  the  objectionable  expressions  were  examined  and 
held  to  have  been  mere  dicta.  It  has  not  been  overruled, 
however,  but,  on  the  contrary,  it  has  been  cited  with  approval 
and  relied  upon  as  authority  in  a  number  of  subsequent  cases; 
and  the  underlying  principles  of  it  are  regarded  as  sound. 

In  Boards/  Liquidation  v.  MoCombj  92  U.  S.  68*1,  541,  the 
same  principle  was  applied.  In  that  case  an  injunction  was 
issued  by  the  Circuit  Court  of  the  United  States,  at  the  suit  of 
the  holder  of  certain  bonds  of  the  State  of  Louisiana,  to  re- 
strain the  board  of  liquidation  of  the  State,  composed  of  the 
governor  and  certain  other  state  officers,  from  issuing  certain 
of  the  same  kind  of  bonds  to  liquidate  a  debt  claimed  to  be 
due  from  the  State  to  the  Louisiana  Levee  Company,  on  the 
ground  that  such  use  would  impair  the  securities  of  the  com- 
plainant, and  would  thus  be  violative  of  the  contract  he  had 
with  the  State ;  and  that  decree  was  affirmed  by  this  court  on 
appeal.  In  delivering  the  opinion  of  the  court,  Mr.  Justice 
Bradley  said:  *^The  objections  to  proceeding  against  state 
officers  by  mwndamuB  or  injunction  are:  first,  that  it  is,  in 
effect,  proceeding  against  the  State  itself ;  and,  secondly,  that 
it  interferes  with  the  official  discretion  vested  in  the  officers. 
It  is  conceded  that  neither  of  these  things  can  be  done.  A 
State,  without  its  consent,  cannot  be  sued  by  an  individual ; 
and  a  court  cannot  substitute  its  own  discretion  for  that  of 
executive  officers  in  matters  belonging  to  the  proper  jurisdic- 
tion of  the  latter.  But  it  has  been  well  settled,  that,  when  a 
plain  official  duty,  requiring  no  exercise  of  discretion,  is  to  be 
performed,  and  performance  is  refused,  any  person  who  will 
sustain  personal  injury  by  such  refusal  may  have  a  mandamus 
to  compel  its  performance ;  and  when  such  duty  is  threatened 
to  be  violated  by  some  positive  official  act,  any  person  who 
will  sustain  personal  injury  thereby,  for  which  adequate  com* 
pensation  cannot  be  had  at  law,  may  have  an  injunction  to 
prevent  it.  In  such  cases,  the  writs  of  Tnandamus  and  injunc- 
tion are  somewhat  correlative  to  each  other.  In'  either  case, 
if  the  officer  plead  the  authority  of  an  unconstitutional  law  for 
the  non-performance  or  violation  of  his  duty,  it  will  not  pre- 
vent the  issuing  of  the  writ.    An  unconstitutional  4aw  will 
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be  treated  by  the  courts  as  null  and  void ; ''  citing  Odbam  ▼ 
Bank  of  the  United  States  and  Dams  v.  Gray. 

Poindexter  v.  Oreen/uno  has  been  adverted  to.  That  was  ai% 
action  in  detinue  against  the  treasurer  of  the  city  of  Rich- 
mond, Virginia,  for  the  recovery*  of  an  oflBce  Aeaif,  which  he 
had  seized  for  delinquent  taxes,  in  payment  of  which  the  plain- 
tiff had  duly  tendered  coupons  cut  from  bonds  issued  by  the 
State  of  Virginia,  under  the  funding  a!ct  of  March  30, 1871, 
and  made  by  that  act  receivable  for  all  taxes  due  the  State. 
The  defendant,  under  color  of  office,  as  tax  collector,  and  act- 
ing in  the  enforcement  of  a  statute  of  the  State  passed  in  1882, 
which  forbade  the  receipt  of  the  coupons  for  taxes,  refused  to 
receive  such  tender  and  made  the  seizure  complained  of.  It 
was  held  by  this  court  that  the  act  of  the  General  AssemUy 
passed  in  1882  was  unconstitutional  and  void,  because  it  was 
an  impairment  of  the  contract  entered  into  between  the  State 
and  its  bondholders  by  the  act  of  1871;  that  being  unconstitu- 
tional, it  afforded  no  protection  to  the  defendant;  that  the 
action  was  properly  maintainable  against  him,  as  a  wrong- 
doer; aud'that  it  was  not  an  action  against  the  State,  in  the 
sense  of  the  Eleventh  Amendment.  The  whole  question  was 
discussed  most  thoroughly  by  Mr.  Justice  Matthews,  both  on 
principle  and  authority,  and  the  following  from  the  opinion  of 
the  court,  delivered  by  Mr.  Justice  Miller,  in  Ckinningham  v. 
Maeon  dk  Brunswiok  Railroad^  109  U.  S.  446,  462,  quoted 
with  approval :  ^^  Another  class  of  cases  is  where  an  individual 
is  sued  in  tort  for  some  act  injurious  to  another  in  regard  to 
j>er8on  or  property,  to  which  his  defence  is  that  he  has  acted 
under  the  orders  of  the  government.  In  these  oases  he  is  not 
sued  as,  or  because  he  is,  the  officer  of  the  government,  but  as 
an  individual,  and  the  court  is  not  ousted  of  jurisdiction  be- 
cause he  asserts  authority- as  such  officer.  To  make  out  his 
defence  he  must  show  that  his  authority  was  sufficient  in  law 
to  protect  him." 

Alien  V.  Baltimore  <fe  Ohio  Railroad  Compamy^  114  TJ.  8. 
811,  decided  at  the  same  time  as  Poindexter  v.  OreenhaWj  and 
on  the  authority  of  that  case,  was,  in  all  essential  features, 
similar  to  the  case  under  consideration.    In  discussing  the 
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remedy  by  injonctuHi  against  offiowB  of  a  State,  in  socb  caeeSi 
Mr.  Justioe  Matthews,  delivering  the  opinion  of  the  oonrt,  relied 
laigely  npon  Osbom  v.  Bank  of  the  Untied  Staies;  Board  of 
Liquidation  v.  Mo  Comb;  Davie  y.  Oray  and  many  other 
cases ;  and  the  language  above  quoted  from  Board  cf  Zigu^ 
dation  v.  McOomb  was  quoted  with  approval 

The  case  of  McOahey  v.  Virginia,  135  U.  8.  662,  684,  was  a 
suit  instituted  in  the  Circuit  Court  of  Alexandria,  Virginia,  in 
the  name  of  the  Commonwealth,  against  the  defendant,  under 
the  act  of  May  12, 1887,  for  the  recovery  of  taxes  due  from  him, 
in  payment  of  which  coupons  cut  from  the  bonds  of  the  State 
had  been  tendered  and  not  accepted.  Judgment  for  the  State 
was  rendered  by  the  Circuit  Court,  which,  on  appeal,  was  af- 
firmed by  the  Supreme  Court  of  the  State.  Brought  before 
this  court  on  a  writ  of  error,  the  judgment  of  the  state  court 
was  reversed.  This  case,  with  seven  others,  reported  under 
thk  title,  grew  out  of  the  legislation  of  the  State  regarding 
coupons  of  the  same  character  as  those  involved  in  the  Vir- 
ginia coupon  oases.  Mr.  Justice  Bradley,  delivering  the  unani- 
mous opinion  of  the  court,  after  a  full  and  exhaustive  review 
and  analysis  of  the  decisions  in  those  cases  and  others  like 
them,  presented  a  summary  of  the  propositions  established  by 
those  deoistons  which  cannot  be  well  abridged,  as  follows : 

^'  First,  That  the  provisions  of  the  act  of  1871  constitute  a 
contract  between  the^State  of  Virginia  and  the  lawful  holders 
of  the  bonds  and  coupons  issued  under  and  in  pursuance  of 
said  statute ; 

^^  Second,  That  the  various  acts  of  the  General  Assembly  of 
Virginia  passed  for  the  purpose  of  restraining  the  use  of  said 
coupons  for  the  pajrment  of  taxes  and  other  dues  to  the  State, 
and  imp^ing  impediments  and  obstructions  to  that  use,  and  to 
the  piooeedings  instituted  for  establishing  their  genuineness, 
do  in  many  respects  impair  the  obligation  of  that  contract, 
and  cannot  be  held  to  be  valid  or  binding  in  so  far  as  they 
have  that  efFect ; 

^  Third,  That  no  proceedings  can  be  instituted  by  any  holder 
of  said  bonds  or  coupons  against  the  Commonwealth  of  Vir- 
ginia, either  directly  by  suit  against  the  Commonwealth  by 
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name^  or  indireotly  against  her  executive  (^oers  taoontrol  them 
in  the  exeroise  of  their  oflScial  f  anctions  as  agents  of  the  State ; 

"  Fourth,  That  any  lawful  holder  of  the  tax-receivable  cou- 
pons of  the  State,  issued  under  the  act  of  1871  or  the  subse- 
quent act  of  187d,  who  tenders  such  coupons  in  payment  of 
taxes,  debts,  dues  and  demands  due  from  him  to  the  State,  and 
continues  to  hold  himself  ready  to  tender  the  same  in  payment 
thereof,  is  entitled  to  be  free  from  molestation  in  person  or 
goods  on  account  of  such  taxes,  debts,  dues  or  demands,  and 
may  vindicate  such  right  in  all  lawful  modes  of  redress,  -—by 
suit  to  recover  his  property,  by  suit  against  the  officer  to  re- 
cover damages  for  taking  it,  by  injunction  to  prevent  such 
taking  where  it  would  be  attended  with  irremediable  injury, 
or  by  a  defence  to  a  suit  brought  against  him  for  his  taxes  or 
the  other  claims  standing  against  him." 

The  dividing  line  between  the  cases  to  which  we  have  re- 
ferred and  the  class  of  .cases  in  which  it  has  been  held  that  the 
State  is  a  party  defendant,  and^  therefore,  not  suable,  by  vir- 
tue of  the  inhibition  contained  in  the  Eleventh  Amendment  to 
the  Constitution,  was  adverted  to  in  Oimningham  v.  Macon  & 
Brunmoick  Baiiroady  where  it  was  said,  referring  to  the  case 
of  JDavis  V.  Orat/j  supra:  ^^Nor  toas  there  in  that  case  any  af- 
fimuUive  relief  granted  by  ordering  the  governor  and  land 
commissioner  to  perform  any  act  towa/rds  perfecting  the  tide  of 
the  company:^  109  U.  S.  463,  454.  Thus  holding,  by  implica- 
tion, at  least,  that  affirmative  relief  would  not  be  granted 
against  a  State  officer,  by  ordering  him  to  do  and  perform  acts 
forbidden  by  the  law  of  his  State,  even  though  such  law  might 
be  unconstitutional. 

The  same  distinction  was  pointed  out  in  HagoodY.  Southern^ 
which  was  held  to  be,  in  effect,  a  suit  against  the  State,  and 
it  was  said :  ^'  A  broad  line  of  demarcation  separates  from  such 
cases  as  the  present,  in  which  the  decrees  require,  hy  c^rma- 
five  official  action  on  the  part  of  the  defendants,  {he  performr 
ance  of  an  obligation  which  belongs  to  the  State  in  its  political 
capacity^  those  in  which  actions  at  law  or  suits  in  equity  are 
maintained  against  defendants  who,  while  claiming  to  act  as 
otiicers  of  the  State,  violate  and  invade  the  (lersonal  and  prop- 
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tsiy  rigfats  of  the  plaintiffs,  under  odkft  of  aathority,  nnoon- 
stitQtional  and  void.''    IIT  U.  8.  52, 70. 

The  caaes  in  whioh  snitfi  against  oflloers  of  a  State  have 
been  considered  as  against  the  State  itself,  and,  therefore, 
within  the  inhibition  of  the  Eleventh  Amendment  to  the  Con- 
stitution, and  those  in  whioh  such  suits  were  considered  to  be 
against  state  officers,  as  individuals,  were  elaborately  reviewed 
and  distinguished  in  the  recent  case  of  In  re  AysrSj  123  U.  S. 
443.  That  case  came  before  us  on  application  for  habecta  oar- 
jnu  by  the  attorney  general  of  Virginia,  the  auditor  of  the 
State,  and  the  commonwealth's  attorney  for  Loudoun  county 
in  that  State,  who  were  in  the  custody  of  the  United  Statea 
marshal  for  the  £astem  District  of  Virginia,  for  contempt  of 
court,  in  disobeying  a  restraining  cnrder  of  the  Circuit  Court  of 
the  United  States  for  that  district,  commanding  them  not  to 
institute  and  prosecute  certain  suits  in  the  name  of  the  State 
of  Virginia,  required  to  be  brought  by  the  statutes  of  the 
State.  The  suit  in  which  the  restraining  order  was  issued 
was  nominally  against  certain  officers  of  the  State,  but  this 
court  held  that  it  was,  in  effect,  a  suit  against  the  State  itself^ 
and,  therefore,  in  vicdation  of  the  Eleventh  Amendment  to  the 
Constitution.  And  that  such  being  true,  the  acts  and  pro- 
ceedings of  the  Circuit  Court  in  that  suit  were  null  and  void 
for  aU  purposes ;  and  the  prisoners  were  discharged.  In  de- 
livering the  opinion  of  the  court,  Mr.  Justice  Matthews,  refer 
ring  to  the  class  of  cases  in  which  it  had  been  adjudged  that 
the  suit  was  against  state  officers  in  their  private  capacity,  and 
not  against  the  State,  said :  "  The  vital  principle  in  all  such 
cases  is  that  the  defendants,  though  professing  to  act  as  offi- 
cers of  the  State,  are  threatening  a  violation  of  the  personal 
or  projMrty  rights  of  the  complainant,  for  which  they  are  per- 
sonally and  individually  liable.  .  .  .  This  feature  wi^  be 
found,  on  an  examination,  to  characterise  every  case  where 
persons  have  been  made  defendants  for  acts  done  or  threatened 
by  ttesm  as  officers  of  the  government,  either  of  a  State  or  of 
the  United  States,  where  the  objection  has  been  interposed 
that  the  State  was  the  real  defendant,  and  has  been  overruled.'^ 
188  U.  S.  500,  601. 
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InJ:i(ma  v.  Zouisianaj  IM  U.  S.  1,  20,  21,  the  general  role 
on  ilij^'sabject  was  concisely  stated  by  Mr.  Justice  Bradley  in 
the  following  terms:  ^'To  avoid  misapprehension  it  may  be 
proper  to  add  that,  although  the  obligations  of  a  State  rest 
for  tbeir  performance  upon  its  honor  and  good  faith,  and  can- 
not be  made  the  subjects  of  judicial  cognizance  unless  the 
State  consents  to  be  sued,  or  comes  itself  into  court;  yet 
where  property  or  rights  are  enjoyed  under  a  grant  or  con- 
tract made  by  a  State,  they  cannot  wantonly  be  invaded. 
Whilst  the  State  cannot  be  compelled  by  suit  to  perform  its 
contracts,  any  attempt  on  its  part  to  violate  property  or  rights 
acquired  under  its  contract,  may  be  judicially  resisted;  and 
any  law  impairing  the  obligatbn  of  contracts  under  which 
such  property  or  rights  are  held  is  void  and  powerless  to  affect 
their  enjoyment." 

.Little  remains  to  be  done  or  said,  by  us  in  this  connection, 
except  to  apply  the  principles  announced  in  the  cases  we  have 
attempted  to  review  to  the  facts  in  the  case  before  us,  as  set 
forth  in  our  introductory  statement.  In  this  connection  it 
must  be  borne  in  mind  that  this  suit  is  not  nominally  against 
the  governor,  secretary  of  state,  and  treasurer,  as  such  officers, 
but  against  thena  collectively,  as  the  board  of  land  commission- 
ers. It  must  also  be  observed  that  the  plaintiff  is  not  seeking 
any  affirmative  relief  against  the  State  or  any  of  its  officers. 
He  is  not  asking  that  the  State  be  compelled  to  issue  patents 
to  him  for  the  land  he  claims  to  have  purchased,  nor  is  he 
seeking  to  compel  the  defendants  to  do  and  perform  any  acts 
in  connection  with  the  subject  matter  of  the  controversy  requi- 
site to  complete  his  title.  All  that  he  asks  is,  that  the  defend- 
ants may  be  restrained  and  enjoined  from  doing  certain  acts 
which  he  alleges  are  violative  of  his  contract  made  with  the 
State  when  he  purchased  liis  lands.  He  merely  asks  that 
•  an  injunction  may  issu^  against  them  to  restrain  tbem  f rcnn 
acting  under  a  statute  of  the  State  alleged  to  be  unconstitu- 
tional, which  acts  will  be  destructive  of  his  rights  and  privi- 
leges, and  will'^ofk  irreparable  damage  and  mischief  to  his 
property  rights.  The  ca3e  cannot,  be  distinguished,  in  princi- 
ple, from  Osbom  v.  Bank  of  the  United  States^  Davis  v.  Qray^ 
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Board  cf  Liquidation  v.  McComb  and  Allen  v.  BaUimorf 
dk  Ohio  Railroad  Co.y  cited  above,  and  the  reasoning  in 
tbost)  cases  applies  with  equal  force  in  this.  The  essential  dif- 
ference between  these  cases  and  the  case  of  Jn  re  Ayers,  upon 
which  the  appellants  mainly  rely,  was  pointed  out  in  the  last- 
named  case,  and  need  not  be  adverted  to  further  in  this  con- 
nection. We  think  it  clearly  demonstrated  from  the  authori- 
ties above  referred  to  that  the  relief  prayed  can  be  granted,  if, 
as  is  contended  for,  the  legislation  of  the  State  under  which 
the  defendants  are  assuming  to  act  is  unconstitutional,  in  that 
it  operates  to  impair  the  obligation  of  a  contract.  And  this 
leads  to  a  consideration  of  that  legislation  with  respect  to  that 
contention. 

The  iposition  of  the  complainant  below  is,  that,  as  the  swamp 
lands  of  the  State  were  for  sale  upon  the  terms  and  conditions 
mentioned  in  the  act  of  1870,.  a  valid  contract,  binding  upon 
both  parties  to  it,  was  completed  between  the  State  and  the 
applicant  the  moment  a  legal  application  to  purchase  was  filed 
with  the  proper  officer  of  the  State  and  accepted  by  him.  This 
was  the  view  taken  by  the  Circuit  Court. 

We  quote  from  the  opinion  of  Judge  Deady  as  follows: 
*'  The  transaction,  as  set  forth  in  the  statute,  has  all  the  ele- 
ments of  a  contract  of  sale.  The  statute  is  a  formal,  standing 
offer  by  the  State  of  these  lands  for  sale,  on  the  terms  therein 
mentioned,  and  an  invitation  to  all  qualified  citizens  of  the 
United  States  to  become  purchasers  thereof  by  filing  an  appli- 
cation for  some  specific  tract  thereof  with  the  board,  and  com- 
plying with  the  subsequent  conditions  of  payment  and  recla- 
mation. The  application  is  a  written  acceptance  of  the  offer 
of  the  State,  in  relation  to  the  land  described  therein,  and,  on 
the  filing  of  the  same,  the  minds  of  the  seller  and  the  pur- 
chaser—  the  State  and  the  applicant  —  came  together  on  the 
proposition,  and  thenceforth  there  was  an  agreement  between 
them  for  the  sale  and  purchase  of  that  parcel  of  land,  binding 
on  each  of  them,  until  released  therefrom  by  some  substantial 
default  of  the  other,  not  overlooked  or  excused."  43  Fed. 
Bep.  202. 

We  think  this  view  very  forcible,  and  it  would  be  conclusive 
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to  our  minds  but  for  the  oonsideration  which  suggests  itself 
that  the  bare  application  itself,  unaccompanied  by  the  pay- 
ment of  any  consideration,  partakes  somewhat  of  the  nature 
of  a  preemption  claim  under  the  laws  of  the  United  States, 
with  reference  to  which  it  has  been  held  that  the  occupancy 
and  improvement  of  the  land  by  the  settler,  and  the  filing  of 
the  declaratory  statement  of  such  fact,  confers  no  vested  right 
upon  him,  as  against  the  government  of  the  United  States, 
until  all  the  preliminary  acts  prescribed  by  law,  including  the 
payment  of  the  price,  are  complied  with.  TosemiU  Valley 
Case,  15  Wall.  77;  Frisbie  v.  Whitney,  9  Wall.  187. 

But  we  do  not  deem  it  necessary  to  determine  whether  the 
court  was  correct  in  that  view  of  the  case,  for,  in  our  opinion, 
another  element  of  the  case  is  of  sufficient  importance  to  con- 
trol its  disposition.  Even  if  no  vested  right  accrued  to  the 
applicant  immediately  upon  the  filing  of  his  application  and 
its  acceptance  by  the  authorities  of  the  State,  it  is  conceded 
on  all  hands  that  he  acquired  such  a  right  upon  the  payment 
of  the  twenty  per  centum  of  the  purchase  price  of  the  lands 
embraced  in  his  application,  if  such  payment  was  made  in 
accordance  with  law.  The  defendants  contend  that  the  pay- 
ments in  this  case  were  not  made  in  accordance  with  law, 
because  they  were  not  made  until  after  the  act  of  October  18» 
1878,  went  into  effect,  which  act  not  only  expressly  repealed 
the  act  of  1870,  under  which  the  sale  to  Owen  was  made,  but, 
in  its  nintli  section,  provided  as  follows  r  "  All  applications  for 
the  purchase  of  swamp  and  overflowed  lands,  .  .  .  made 
previous  to  the  passage  of  this  act,  which  have  not  been  regu- 
larly made  in  accordance  with  law,  or  which  were  regularly 
made,  and  the  applicants  have  not  fully  complied  with  all  the 
terms  and  requirements  of  the  law  under  which  they  were 
made,  including  the  payment  of  the  twenty  per  centum  of  the 
purchase  price,  are  hereby  declared  void  and  of  no  force  or 
effect  whatever."  The  argument  is,  that  the  applicant  had 
not  fully  complied  with  the  law  of  1870,  "  including  the  pay- 
ment of  the  twenty  per  centum  of  the  purchase  price  "  of  the 
lands  embraced  in  his  application,  previous  to  the  passage  of 
this  act,  and  that,  therefore,  under  the  act,  his  application  be- 
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came  null  and  void.  On  the  other  hand,  it  is  insisted  with 
equal  earnestness  that  the  applicant  had  done  all  in  his  power 
to  complete  his  application,  prior  to  the  act  of  1878,  and  was 
only  prevented  from  doing  so  and  paying  the  first  instalment 
of  the  purchase  money,  by  reason  of  the  delay  on  the  part  of 
the  officers  of  the  State,  in  performing  the  duties  imposed 
upon  them  by  the  act  of  1870 ;  that  the  ninety  days  after  the 
publication  of  notice  of  the  completion,  approval  and  filing  of 
the  maps  and  description  of  lands,  provided  for  by  the  second 
section  of  the  act  of  1870,  within  which,  under  the  third  sec- 
tion of  the  act,  the  applicant  was  required  to  pay  the  first 
instalment  of  the  purchase  money,  did  not  expire  until  long 
after  the  act  of  1878  went  into  effect;  that  within  said  ninety 
days  the  applicant  paid,  and  the  commissioner  received,  the 
twenty  per  centum  of  the  purchase  price  of  the  land  embraced 
in  his  application;  and  that,  by  reason  of  the  premises  and  for 
the  further  reason  that,  until  now,  the  act  of  1878  had  never 
been  considered  as  nullifying  applications  such  as  the  oHe 
under  consideration,  the  application  of  Owen,  should  be  held 
good  and  valid,  and  operative  to  vest  in  the  applicant  an  inde- 
feasible right  and  title  to  the  lands  in  dispute. 

There  is  some  force  in  both  of  these  contentions.  But  it 
seems  to  be  conceded  that,  as  stated  in  the  opinion  of  Judge 
Deady,  from  the  passage  of  the  act  of  1878  until  the  enact- 
ment of  the  statute  of  1887,  the  construction  put  upon  the 
former  act  was  in  harmony  with  that  claimed  by  the  plaintiff 
in  this  case.  The  act  does  not  appear  to  have  ever  received  a 
construction  at  the  hands  of  the  Supreme  Court  of  the  State ; 
but  the  board  of  land  commissioners,  whose  duty  it  was  to 
administer  the  swamp  land  grant  on  behalf  of  the  State,  always 
followed  that  construction.  A  copy  of  an  opinion  of  the  board, 
delivered  a  few  yearS  after  the  passage  of  the  act  of  1878,  on  u 
contest  involving  other  lands  similarly  circumstanced,  between 
Owen  and  a  party  claming  that  Owen's  right  had  become  for- 
feited, under  the  act  of  1878,  for  his  failure  to  payjthe  twenty 
per  centum  of  the  purchase  price  of  the  lands  prior  to  the 
l^assage  of  that  act,  i^  i^et  forth  in  the  brief  of  counsel  for 
appellee.    That  opinion  is  admitted  l^y  counsel  for  appellants 
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to  have  been  delivered  by  the  board,  and  the  copy  is  not  con- 
troverted. It  is>as  follows:  "The  act  of  1878  does  not,  how- 
ever, attempt  to  interfere  with  applicants  who  had  complied 
with  the  law  of  1870.  Section  9  of  that  act  provides  that '  all 
applications  for  the  purchase  of  swamp  land  made  previous  to 
the  passage  of  this  act  [act  of  1878]  which  have  not  been  regu- 
larly made  in  accordance  with  law,  or  which  were  regularly 
made,  and  the  applicants  have  not  fully  complied  with  all  the 
terms  and  requirements  of  the  law  under  which  they  were 
made,  including  the  payment  of  the  twenty  per  centum  of  the 
purchase  price,  are  hereby  declared  void  and  of  no  force  or 
effect  whatever.'  A  strict  construction  of  this  language  might 
have  the  effect  to  forfeit  all  applications  where  the  twenty  per 
centum  had  not  been  paid,  although  the  applicant  had  fully 
complied  with  the  law  as  far  as  the  circumstances  would  admit 
of  a  compliance.  We  have  had  occasion  to  consider  that 
question  frequently,  and  have  concluded  that  it  ought  not  to 
receive  that  construction.  The  legislature  may  have  had  the 
power  to  suspend  every  application  of  that  character  and 
declare  it  a  nullity,  but  we  do  not  think  it  so  intended ;  that 
it  only  intended  to  declare  void  those  applications  where  the 
non-payment  of  the  twenty  per  centum  had  been  a  violation 
of  the  condition  contained  in  the  act  of  October  26,  1870.  In 
many  cases  the  applicant  to  purchase  under  the  latter  act  was 
not  in  default  when  it  was  repealed,  although  he  had  not  paid 
the  twenty  per  centum  [of  the]  purchase  price,  as  the  cir- 
cumstances had  not  arisen  or  the  time  elapsed  requiring  its 
payment.'' 

In  Corpe  v.  Brooks,  8  Oregon,  222,  223,  224,  the  powers 
and  duties  of  the  board  of  commissioners  were  defined  by  the 
Supreme  Court  of  the  State  in  the  following  language:  "This 
board  was  created  by  the  state  constitution  and  by  it  invested 
with  the  power  to  dispose  of  these  State  Jands,  and  its  powers 
and  duties  are  such  as  are  provided  by  law.  It  is  composed 
of  the  governor,  s^retary  of  state  and  state  treasurer,  and 
is  a  part  of  the  administrative  department  of  the  government, 
and  exercises  its  powers  independent  of  the  judiciary  depart- 
ment, and  its  decisions  are  not  subject  to  be  reverseil  by  the 
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ooart.  It  occupies  in  this  State  the  same  relation  to  the  a^l^ 
judiciary  as  the  land  department  of  the  United  States  does  to 
the  United  States  courts,  and  their  decisions  have  not  been 
the  subject  of  review  by  the  United  States  courts." 

The  principle  that  the  contemporaneous  construction  of  a 
statute  by  the  executive  officers  of  the  government,  whose 
duty  it  is  to  execute  it,  is  entitled  to  great  respect,  and  should 
ordinarily  control  the  construction  of  the  statute  by  the  courts, 
is  so  firmly  imbedded  in  our  jurisprudence,  that  no  authorities 
need  be  cited  to  support  it.  On  the  faith  of  a  construction 
thus  adopted,  rights  of  property  grow  up  which  ought  not  to 
be  ruthlessly  swept  aside,  unless  some  great  public  measure, 
benefit  or  right  is  involved,  or  unless  the  construction  itself  is 
manifestly  incorrect.  We  do  not  think  the  construction  of 
the  act  of  1878  by  the  board  of  commissioners  is  subject  to 
either  of  these  objections.  The  board  evidently  went  upon 
the  theory  that  the  applicant  to  purchase  land  from  the  State, 
under  the  act  of  1870,  acquired  by  his  application  some  sort 
of  a  property  right,  at  least,  that  was  not  defeated  by  a  repeal 
of  the  statute  under  which  he  applied;  that  if  his  right  was 
not  defeated  by  the  repeal  of  the  statute,  he  certainly  ouglit 
to  be  allowed  to  go  on  and  complete  it  according  to  the  teniis 
of  the  act,  even  though  it  had  been  repealed  in  the  meantime ; 
and  that  the  ninth  section  of  the  act  of  1878,  therefore,  did 
not  nullify  applications  for  the  purchase  of  land  from  the 
State  when  the  twenty  per  centum  of  the  purchase  price  had 
not  been  paid  prior  to  its  going  into  eflfect  It  is  not  straining 
that  section  to  rule,  as  did  the  board  of  land  commissionei's, 
that "  it  only  intended  to  declare  void  those  applications  where 
the  non-payment  of  the  twenty  per  centum  had  been  a  viola- 
tion of  the  condition  contained  in  the  act  of  October  26, 1S70." 
That  section  declares,  among  other  things,  that  all  applications 
for  the  purchase  of  swamp  lands  made  previous  to  the  passage 
of  that  act  in  which  the  applicants  had  not  fully  complied 
with  all  the  terms  and  requirements  of  the  law  of  1870,  in- 
cluding the  payment  of  the  twenty  per  centum  of  the  purchase 
price,  should  be  declared  void,  etc. 

"VVe  think  there  were  strong  reasons  for  the  view  taken  1  7 
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the  board  of  land  commissioners  that  the  phrase  "  including  the 
payment  of  the  twenty  per  centum  of  the  purchase  price  "  had 
reference  to  a  condition  prescribed  by  the  act  of  1870 ;  and 
that  what  the  legislature  intended  thereby  was,  that  all  appli- 
cations should  be  void  in  which  the  applicant  had  not  paid 
the  twenty  per  centum  of  the  price,  in  accordance  with  the 
terms  of  the  act  of  1870.  That  is  to  say,  one  of  the  terms  or 
conditions  of  the  act  of  1870,  prescribed  by  its  third  section, 
was,  that  the  applicant  should  pay  the  twenty  per  centum  of 
the  purchase  price  within  a  specified  time,  viz.,  ninety  day^ 
after  the  notice  of  the  completion,  approval  and  filing  of  the 
map  and  description  of  the  land  ;  and  if  he  had  not  complied 
with  that  condition  his  application  was  nullified  by  the  ninth 
section  of  the  act  of  1878.  The  State  had  the  right  to  con- 
tract for  the  sale  of  its  swamp  lands,  and  in  the  enforcement 
of  its  contract  it  had  the  right  to  insist  upon  a  full  compliance 
with  the  terms  of  the  contract  on  the  part  of  the  applicant. 
It  had  the  right  to  make  the  time  of  payment  of  the  essence 
of  the  contract,  and  we  are  not  prepared  to  say  it  did  not  do 
BO.  This  reasoning  leads  logically  to  the  conclusion  that  the 
ninth  section  of  the  act  of  1878  was  not  intended  to  render 
void  applications  to  purchase  in  which  every  condition  of  the 
act  of  1870  had  been  complied  with  so  far  as  lay  in  the  poA/er 
of  the  applicant,  and  where  the  failure  to  make  the  payment 
specified  was  caused  solely  by  the  failure  of  the  other  contract- 
ing party.  We  therefore  accept  the  construction  of  the  act 
of  1878  adopted  by  the  board  of  land  commissioners,  and  actea 
upon  for  so  long  a  period  of  time  in  the  administration  of  the 
swamp  land  grant,  and  hold  that  the  application  of  Owen, 
in  this  case,  was  not  rendered  void  by  the  act  of  1878 ;  and 
that,  by  the  subsequent  payment  of  the  first  instalment  of 
the  purchase  price  of  the  land  embraced  in  his  application,  he 
acquired  a  vested  right  to  those  lands.  In  other  words,  by 
such  payment,  this  contract  with  the  State  became  so  far 
executed  as  to  be  embraced  in  the  class  of  contracts  protected 
by  §  10  of  Art.  1  of  the  Constitution  of  the  United  States, 
which  declares  that  '^  no  State  shall  pass  any  law  impairing 
the  obligation  of  contracts." 
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Does  the  Btatate  of  1887,  above  quoted,  impair  such  a  con- 
tract }  We  think  it  does,  beyond  all  doubt.  It,  in  so  many 
words,  authorizes  the  board  of  commissioners  to  cancel  the 
certificates  of  sale  where  the  twenty  per  centum  of  the  pur- 
chase price  of  the  land  had  not  been  paid  prior  to  January  17, 
1879,  and  treats  the  lands  embraced  in  such  certificates  as 
reverted  to  the  State.  That  legislation  surely  impaired  the 
obligation  of  the  contract  Owen  had  with  the  State,  for  its 
effect  was  to  destroy  valuable  property,  rights  and  privileges 
belonging  to  him.  It  was,  therefore,  violative  of  the  Constitu- 
tion of  the  United  States    Art.  1,  §  10. 

That  statute  being  the  one  under  which  the  appellants 
assumed  to  act,  affords  them  no  security  or  immunity  for  the 
acts  complained  of ;  and  it  cannot  be  said,  therefore,  that  this 
is  a  suit  against  the  State,  within  the  meaning  of  the  Eleventh 
Amendment 

_  Decree  affirmed. 

HENDERSON  v.   CARBONDALE  COAL  AND  COKE 

COMPANY. 

HITCHCOCK   V.   CARBONDALE   COAL   AND   COKE 

COMPANY. 

APPEALS  FBOM  THE  OIKOUIT    OOITBT  OF    THE    UNITED    STATES    FOB 
THE  80UTHEBK  DISTRICT  OF    tLLINOIS. 

No«.M7,248.    AxKued  March  24,  25, 1801.  — Decided  April  20, 1801. 

The  role  In  CHbBon  t.  Shufeldt,  122  U.  S.  27,  that  **  in  equity  as  in  admiralty, 
when  seTeral  persons  Join  in  one  snlt  to  assert  sl^yeral  and  distinct  inter- 
ests, and  those  interests  alone  are  in  dispute,  the  amount  of  the  interest 
of  each  is  the  limit  of  the  appellate  jurisdiction,"  affirmed  and  applied. 

Equity  leans  against  lessors  seeking  to  enforce  a  forfeiture  of  the  lease, 
and  only  decrees  hi  their  favor  when  there  is  full,  clear  and  strict  proof 
of  a  legal  right  thereto. 

Leased  property  in  Illinois  being  in  the  hands  of  a  receiver,  and  there  being 
no  evidence  that  he  lived  at  St.  Louis,  proof  of  the  mailing  of  a  regis- 
tered letter  to  him  at  that  place,  claiming  a  forfeiture  of  the  lease  for 
non-payment  of  rent,  and  of  an  endorsement  on  the  receipt  of  the  re- 
ceiver's name  "  per  C.  M.  Pierce  "  is  not  such  proof  of  the  personal  ser- 


Digitized  by  VjOOQIC 


S6  OCTOBER  TERM,  1890. 

Statement  of  the  Case. 

vice  of  demand  and  notice  as  antborizes  a  decree  of  forfeiture  ander 
tlie  statutes  uf  lUinois. 

The  presumption  that  a  letter  mailed  in  the  ordinary  way  reaches  its  desti- 
nation, is  a  presumption  of  fact,  not  of  law,  and  does  not  arise  unless  it 
also  appears  that  the  person  to  whom  it  is  addressed  resides  in  the  city 
or  the  town  to  which  it  is  addressed. 

No  foundation  is  laid  for  a  decree  of  forfeiture  of  a  lease  for  non-payment 
of  rent,  if  it  appears  that  the  lease  described  in  the  notice  of  claim  of 
forfeiture  is  a  different  lease  from  the  lease  produced  and  proved  in  the 
judicial  proceedings  to  obtain  such  a  decree. 

Under  the  statute  of  Illinois  full,  clear  and  strict  proof  of  delivery  to  the 
proper  party  of  a  demand  for  payment  of  rent  In  arrear,  and  notice  of 
claim  of  forfeiture  of  a  lease  in  case  of  failure  to  do  so,  is  necessary,  in 
order  to  entitle  the  lessor  to  a  decree  of  forfeiture. 

A  court  of  equity  has  full  power  over  its  orders  and  decrees  during  the 
term  at  which  they  are  entered ;  and  may  grant  a  rehearing  of  a  cause  at 
the  term  at  which  it  was  heard  and  decided. 

When  a  party  who  is  ordered  to  appear  in  a  pending  suit  in  equity,  volun- 
tarily appears,  without  service  of  process,  and  answers,  setting  up  his 
claims,  it  is  too  late  for  him  to  object  that  there  was  error  in  the  order. 

The  case,  as  stated  by  the  court,  was  as  follows: 
On  the  1st  day  of  February,  1878,  there  was  existing  under 
the  laws  of  the  State  of  Illinois  a  corporation  known  as  the 
Carbondale  Coal  and  Coke  Company.  It  then  executed  a 
mortgage  on  its  properties  to  secure  the  sum  of  fifty  thousand 
dollara.  On  the  1st  day  of  January,  1881,  it  consolidated 
with  the  St.  Louis  Coal  and  Coke  Company,  under  which  con- 
solidation the  new  company  assumed  the  liabilities  of  the  con- 
stitutent  companies,  but  retained  the  name  of  the  Carbondale 
Coal  and  Coke  Company,  Prior  to  the  consolidation,  the  St. 
Louis  Coal  and  Coke  Company  had  also  executed  a  mortgage 
to  secure  the  sum  of  seventy-five  thousand  dollars.  The  busi- 
ness of  the  corporation  was  that  of  mining  coal  in  the  counties 
of  Williamson  and  Jackson,  Illinois.  For  this  business  it 
bought  some  lands  and  leased  others.  Its  mortgages  covered 
both  the  property  owned  and  the  property  leased.  In  Octo- 
ber, lS84r,  a  suit  was  commenced  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Illinois  by  certain 
stockholders  and  creditors,  making  the  company  and  the 
trustees^  in  the  two  mortgages  defendants,  and  John  W.  Harri- 
son was  on  the  same  day  appointed  receiver.     Subsequently 
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Harrison  resigned  his  trost,  and  Howard  A.  Blossom  was  by 
order  of  the  court  named  as  his  successor.  Among  the  leases 
which  the  Carbondale  Coal  and  Coke  Company  had  were  the 
following:  One  executed  March  28,  1871,  by  G.  T,  Johnson 
and  wife,  of  one  hundred  and  twenty  acres ;  one  April  5, 1878, 
by  Nancy  Priddy,  widow  of  Peters  Priddy,  and  guardian  of 
the  minor  heirs  of  Peters  Priddy,  to  wit,  Belinda,  Rodey, 
Henry,  Martha  and  Susan  Priddy,  of  eighty  acres;  one  March 
25,  1871,  by  Thomas  Waldron  and  wife,  of  forty  acres;  one 
March  18,  1871,  by  Mary  Waldron  and  Catharine  Waldron, 
widow  of  Henry  Waldron,  and  guardian  of  the  minor  heirs  of 
Henry  Waldron,  to  wit,  Jacob,  David,  Martha,  Henry  and 
Catharine  Waldron,  of  one  hundred  and  five  acres;  and  one 
March  18, 1871,  by  Tinsley  Priddy  and  wife,  of  one  hundred 
and  forty  acres.  The  consideration  of  these  leases  was  one 
dollar  per  acre  each  year  until  such  time  as  the  lessee  should 
commence  mining,  and  then  a  royalty  of  five  cents  per  ton 
for  all  coal  mined.  None  of  the  leases  were  of  the  surface 
ground,  but  simply  of  so  much  thereof  as  should  be  necessary 
for  the  mining  of  coal  thereunder,  the  sale  and  mining  of  cosd 
being  the  substantial  matter  of  trantfer.  These  leases  also 
contained  this  stipulation  in  respect  to  forfeiture:  ''And  it  is 
furthermore  agreed  that  if  at  any  time  said  party  of  the  second 
part,  its  successors  or  assigns,  shall  be  in  default  and  fail  to 
pay  any  sum  due  for  rent  or  royalty  as  aforesaid,  for  the  term 
of  ten  days  after  written  demand  therefor,  by  the  party 
legally  entitled  to  demand  and  receive  the  same,  the  party  of 
the  second  part,  its  successors  and  assigns,  shall  forfeit  all 
right  to  mine  in,  or  otherwise  hold  or  enjoy,  the  tract  or  sur- 
veyed sub-division  of  land  for  and  on  account  of  which  said 
unpaid  sum  shall  have  become  due;  and,  after  such  default 
and  demand  as  aforesaid,  the  party  legally  entitled  to  the  life 
estate  or  fee  simple  ownership  of  said  land  may  at  once,  or  at 
any  time  thereafter,  enter  into  the  exclusive  possession  thereof, 
the  mines  and  all  the  appurtenances  thereto  belonging,  and 
hold  the  same  free  and  discharged  of  every  and  all  claims  of 
the  party  of  the  second  part,  its  successors,  assigns,  or  other 
legal  representatives." 
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XTndef  these  leases,  prior  to  the  appointment  of  the  receiver^ 
the  lessee  had  pan)  to  these  various  lessors  many  thousand 
dollars,  and  yet  had  never  mined  a  ton  of  poal,  or  disturbed 
the  surface  of  the  soil ;  so  that  this  money  had  been  paid  .by 
the  lessee  without  receiving  any  present  equivalent,  and  solely 
in  anticipation  of  future  profit  from  the  mining  of  coal  therein. 
The  time  of  payment  of  these  rental^  had  been  a  matter  of 
convenience  between  the  lessors  and  lessee.  The  former  had 
purchased  goods  at  the  store  of  the  latter,  and  at  the  end  of 
the  respective  years  a  settlement  of  accounts  had  generally 
been  made.  No  stress  had  been  laid  by  either  party  upon 
the  exact  date,  the  first  of  January,  at  which  the  rents  were 
due.  The  rents  due  on  the  first  of  January  after  the  appoint- 
ment of  the  receiver,  to  wit,  January  1, 1886,  were  not  paid, 
and  as  to  some  of  the  leases  there  was  still  other  rent  due. 
More  than  six  months  thereafter,  and  on  the  17th  day  of 
July,  1885,  an  intervening  petition  was  filed  on  behalf  of  all 
these  lessors  or  their  successors  in  interest.  The  purpose  of 
this  petition  was  not  the.  collection  of  rent,  but  the  forfeiture 
of  the  leases.  Before  the  final  decree  in  the  Circuit  Court, 
Johnson  settled  with  the  receiver  and  dropped  out  of  the  liti- 
gation, leaving  it  to  proceed  in  respect  to  the  four  other  leases, 
the  amount  of  land  included  therein  being  three  hundred  and 
sixty-five  acres.  For  this  land,  as  heretofore  stated,  annually 
for  more  than  a  dozen  years  one  dollar  an  acre  had  been  paid 
by  the  lessee  to  the  lessors,  without  the  slightest  return  to  the 
lessee  —  no  occupation  of  the  surface  of  the  land  —  no  mining 
of  any  coal.  These  lands  were  patented  by  the  United  States 
to  the  original  patentees  between  1850  and  1860.  The  purchase 
price  of  government  lands  was  then  one  dollar  and  a  quarter 
per  acre..  As  a  matter  of  general  history,  it  is  well  known  that 
land  warrants  with  which  government  lands  could  be  located 
were  on  the  market  at  prices  ranging  from  fifty  cents  to  a  dol- 
lar an  acre.  So  that  we  start  into  this  investigation  with  the 
fact  that  these  lands  were  bought  from  the  government,  title 
in  fee  simple  being  acquired,  not  to  exceed  twenty  years  before 
these  leases,  at  not  more  than  one  dollar  and  a  quarter  per  acre ; 
and  that  for  more  than  a  dozen  years  before  the  appointment  of 
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a  receiver  and  the  oommenoement  of  this  litigation,  the  owners 
of  these  lands  had  received  each  year  a  dollar  an  acre  rental, 
without  ever  surrendering  the  possession  of  the  surface,  or  los- 
ing a  pound  of  coal  beneath.  In  other  words,  that  amount 
paid  was  clear  gain  and  with  no  loss. 

It  also  appears  that  the  mortgages  were  executed  and  the 
bonds  of  the  Ck)al  and  Coke  Company  negotiated  on  the  secu- 
rity of  these  leases,  as  well  as  of  the  fee  simple  property ;  so 
that  while  the  lessors  were  receiving  rent  other  parties  were 
loaning  money  to  the  lessee  on  the  strength  of  its  title  to  the 
properties.  Further,  while  in  the  order  appointing  the  re- 
ceiver the  Coal  and  Coke  Company  was  directed  to  assign 
and  transfer  over  to  the  receiver  all  its  property,  including 
these  leases,  it  does  not  appear  that  any  actual  assignment  or 
transfer  was  made  by  the  Coal  Company;  and  the  receiver 
apparently  took  possession  only  by  virtue  of  the  order  of 
appointment.  No  notice  of  non-payment,  no  claim  of  forfeit- 
ure, was  given  to  the  trustees  in  the  mortgages;  none  to  the 
company  mortgagor.  The  sole  basis  of  forfeiture  is  in  alleged 
notices  to  the  receiver,  after  the  non-payment  of  the  rent  due 
on  January  1,  1885.  No  application  was  made  to  the  court 
for  an  order  on  the  receiver  for  the  payment  of  the  rent,  or, 
in  the  alternative,  a  surrender  of  the  leased  property.  In  fact, 
all  parties  were  ignored  in  the  proceedings  by  which  the  for- 
feiture is  claimed,  except  the  receiver,  and  he  was  dealt  with 
as  having  such  absolute  ownership  and  entirety  of  control,  as 
to  justify  parties  claiming  a  forfeiture  of  leasehold  property 
in  his  possession,  in  ignoring  the  court  which  appointed  him, 
the  trustees  of  the  mortgages  which  were  being  foreclosed, 
and  who  represented  the  beneficial  ownership  of  the  property, 
and  the  mortgagor  which  had  taken  the  leases,  given  the 
mortgages,  and  had  an  equity  of  redemption  in  the  mortgaged 
property. 

It  further  appears  that  the  title  to  these  properties  had 
changed  since  the  execution  of  the  leases.  These  changes 
resulted  from  death  and  succession  of  interest  as  well  as  from 
conveyances;  so  that  there  was  at  the  time  the  receiver  took 
possession  some  doubt  as  to  who  were  entitled  to  the  rentals^ 
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or,  at  least,  a  portion  of  them.  In  view  of  this  fact,  the  re- 
ceiver had  been  advised  by  his  counsel  not  to  pay  them  until 
an  order  had  been  made  by  the  court  for  their  payment,  which 
would  be  protection  to  him  in  so  doing.  In  consequence  of 
this  advice  no  payment  was  made.  It  does  not  appear  that 
any  effort  was  made  to  satisfy  the  receiver  as  to  the  title  to 
this  leased  property,  or  as  to  the  parties  to  whom  the  rent  was 
due ;  nor  that  there  was  any  purchase  of  goods  from  the  com- 
pany's store,  as  theretofore,  with  the  view  of  having  the 
amounts  thereof  applied  on  the  rent.  It  does  appear  that  there 
was  some  talk  among  the  lessors  of  the  existence  of  a  rival 
corporation  ready  to  rent  these  lands.  Under  these  circum- 
stances, the  claimants,  as  heretofore  stated,  on  July  17,  1885, 
filed  their  petition.  The  receiver  answered,  and  on  September 
15, 1885,  an  order  was  entered  forfeiting  the  leases.  An  appli- 
cation for  rehearing  w^s  made  at  the  same  term  and  on  the 
25th  of  September,  which  jtvas  immediately  sustained.  There- 
after and  on  the  23d  of  February,  1886,  William  E.  Burr,  the 
trustee  in  the  mortgage  of  the  Carbondale  Coal  and  Coke 
Company,  filed  an  answer  to  the  intervening  petition ;  and  an 
amount  of  money  necessary  to  cover  all  these  rentals  was 
deposited  in  the  office  of  the  clerk  of  the  Circuit  Court,  to  be 
paid  to  such  parties  as  should  show  themselves  entitled  thereto. 
Testimony  was  taken,  and  on  the  6th  of  November,  1886, 
upon  the  petition,  answers  of  the  receiver  and  trustee  and  the 
testimony,  a  decree  was  entered  dismissing  the  petition,  ad- 
judging the  leases  to  be  in  full  force,  and  directing  all  persons 
claiming  an  interest  in  the  rental  fund  to  present  their  claims. 
From  this  the  interveners  have  appealed,  and  their  appeal  is 
the  first  of  the  two  cases  before  us  for  consideration.  The 
other  arises  in  this  way:  Between  the  15th  of  September, 
1885,  on'  which  day  the  order  was  entered  forfeiting  the 
leases,  and  the  25th  of  September,  1885,  on  which  day  the 
rehearing  was  granted,  Hitchcock,  this  appellant,  leased  from 
the  interveners  the  lands  whose  leases  had  thus  been  forfeited. 
After  the  rehearing  had  been  granted,  the  court  ordered  that 
he  be  made  a  party  to  the  proceedings,  in  response  to  which 
order  he  appeared  and  filed  an  answer,  setting  up  his  claims. 
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At  the  same  time  and  as  a  part  of  the  decree  against  the 
lessors,  t>ne  was  entered  against  him,  decreeing  that  the  leases 
made  by  the  intervenors  to  him  be  set  aside,  and  that  he  be 
restrained  from  interfering  with  the  rights  of  the  Carbon- 
dale  Coal  and  Coke  Company  and  the  receiver  to  carry  on 
mining  operations  in  these  premises.  From  such  decree  he 
has  taken  this  appeaL  . 

Mr.  James  McCartney  for  appellant  Ethan  A.  Hitchcock. 

Mr,  W.  W,  Barr  for  appellants  Henderson  and  others  sub- 
mitted on  his  brief. 

Mr.  H.  J.  May  for  appellees.  Mr,  A.  H,  Oarhmd^  Mr, 
Charles  S.  Tavssig  and  Mr.  James  Taussig  were  on  the 
brief. 

Mb.  JusnoB  Bbbwbb,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

A  preliminary  question  in  the  first  case  requires  notice :  Is 
the  amount  in  controversy  sufficient  to  give  this  court  juris- 
diction of  this  appeal?  What  is  the  subject  matter  of  the 
controversy?  Evidently  the  leasehold  interests  held  by  the 
Coal  and  Coke  Company.  What  is  the  value  of  those  inter- 
ests? The  pleadings  in  the  intervention  proceedings  do  not 
disclose  it.  In  the  order  allowing  these  appellants  to  appeal 
it  is  stated  that,  '^  It  appearing  to  the  court  that  there  is  a 
greater  amount  than  the  sum  of  five  thousand  dollars  involved 
in  the  property  in  suit  by  the  intervening  petitioners  herein," 
(naming  them,)  "  it  is  therefore  hereby  ordered,  adjudged  and 
decreed  by  the  court  that  said  intervening  petitioners  be 
allowed  an  appeal,"  etc.  That  is,  the  total  value  of  all  the 
leasehold  interests  is  found  to  be  in  excess  of  five  thousand 
dollars;  but  there  is  no  joint  interest  on  the  part  of  these 
several  intervenors.  They  do  not  appear  as  jointly  interested 
in  a  single  piece  of  the  property  in  dispute.  There  are  four 
leases^  each  independent  of  the  other,  and  each  including 
separate  property.    The  lessors  in  one  lease  are  in  no  manner 


Digitized  by  VjOOQIC 


83  OCTOBER  TERM,  1890. 

Opinion  of  thd  Court 

interested  in  the  property  covered  by  the  other  leases.  While 
the  stipalations  in  the  various  leases  respecting  forfeiture  are 
alike,  the  proceedings  for  forfeiture  are  different ;  and,  even 
if  similar  proceedings  were  taken  in  each  case,  that  would  not 
make  a  unity  of  interest  in  the  various  lessors.  The  forfeiture 
of  each  lease  is  an  independent  cause  of  action,  in  respect  to- 
which  the  lessors  in  the  other  leases*  have  no  interest.  One- 
may  have  taken  proper  proceedings  to  establish  a  forfeiture,, 
amd  the  other  not.  The  failure  of  the  one  would  not  defeat 
the  right  of  the  other.  Any  lessor  may  drop  out  of  the  liti- 
gation without  disturbing  the  right  of  the  others  to  proceed. 
The  fact  that  they  have  united  in  one  intervening  petition  does 
not  give  them  a  unity  of  interest.  It  is  precisely  the  same  as> 
though  four  peraons,  having  independent  and  separate  claims 
of  fifteen  hundred  dollars  each  against  the  company,  had 
united  their  several  claims  in  one  petition.  Even  though  no 
objection  on  account  of  misjoinder  was  or  could  have  been 
made,  it  would  not  change  the  fact  that  each  one's  interest 
was  separate  from  that  of  the  others,  and  amounted  to  only 
fifteen  hundred  dollars.  There  is  nothing  in  the  pleadings  or 
in  the  findings  which  shows  the  separate  value  of  each  lease- 
hold interest ;  and  where  there  are  separate  interests  the  junV 
diction  of  this  court  does  not  depend  upon  the  aggregate  value 
of  such  interests,  but,  as  to  each  party,  upon  the  value  of  his 
interest.  This  matter  has  several  times  been  considered  in 
this  court,  and  the  decisions  are  uniform.  In  the  case  of  Gib- 
son  V.  Shufeldt,  122  U.  S.  27,  the  question  was  considered  at 
length,  and  the  authorities  in  this  court  folly  reviewed.  In  it 
the  rule  was  stated  as  follows:  "  But  in  equity,  as  in  admiralty, 
when  several  persons  join  in  one  suit  to  assert  several  and 
distinct  interests,  and  those  interests  alone  are  in  dispute,  the 
amount  of  the  interest  of  each  is  the  limit  of  the  appellate 
jurisdiction."  There  are  no  affidavits  of  value  filed  with  this 
record.  Indeed,  it  is  probable  they  would  not  be  admissible. 
Jied  River  Cattle  Company  v,  Needham^  137  U.  S.  632.  If  we 
turn  to  the  testimony,  we  find  nothing  which  satisfactorily 
establishes  the  value  of  any  one  of  these  leasehold  interests. 
While  one  of  the  witnesses,  assuming  an  uniform  thickness  of 
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the  vein  of  ooal  beneath  each  tract,  made  large  ^timates  of 
valae,  yet  other  testimony  plainly  disclosed  that  which  all 
experience  affirms,  an  ancertainty  as  to  sach  thickness,  and 
also  made  manifest  the  expense  and  difficulties  attending  the 
mining  of  whatever  coal  there  may  in  fact  be  beneath  the 
property.  And  more  than  that,  the  considerations  of  the  con* 
veyances  offered  in  evidence  clearly  tend  to  establish  that  the 
total  value  of  no  single  leased  tract,  including  therein  both 
the  fee  of  the  land  and  the  leasehold  interest,  is  equal  to  five 
thousand  dollars.  Under  these  circumstances,  this  court  has 
no  jurisdiction  of  this  appeal,  and  it  must  be  dismissed. 

In  the  second  case  the  appeal,  as  above  stated,  is  by  a  party 
who  claims  a  subsequently  acquired  leasehold  interest  in  all 
the  tracts,  the  aggregate  value  of  which  is  found  to  be  in 
excess  of  five  thousand  dollars.  So  we  proceed  further  to 
consider  the  question  as  to  the  right  of  forfeiture,  for  if  the 
leases  were  never  forfeited  Hitchcock  could  not  by  a  subse- 
quent lease  acquire  any  rights  to  the  coal,  to  the  prejudice  of 
the.Coal  and  Coke  Ck>rapany. 

Upon  this  matter  we  observe  that  it  is  evident,  from  the 
^tement  of  facts  heretofore  made,  that  the  claims  of  the 
interveners  rest  upon  no  equitable  considerations,  but  only  on 
the  letter  of  the  law.  They  do  not  seek  to  continue  their  con- 
tract and  recover  the  rent,  but  to  enforce  a  forfeiture;  and 
forfeitures  are  never  favored.  Equity  always  leans  against 
them,  and  only  decrees  in  their  favor  when  there  is  full,  clear 
and  strict  proof  of  a  legal  right  thereto.  One  condition  essen- 
tial to  the  forfeiture  of  a  lease  by  the  lessor  was  at  common 
law,  and  is,  under  the  statutes  of  Illinois,  a  demand.  la  Pro%tt 
V.  Boh/j  15  Wall.  471,  476,  this  court  said,  quoting  from  Con- 
nor  V.  Bradley^  1  How.  217 :  "  It  is  a  settled  rule  at  the  commoi 
law,  that  where  a  right  of  reentry  is  claimed  on  the  ground' 
of  forfeiture  for  the  non-payment  of  rent,  there  must  be  proof 
of  a  demand  of  the  precise  sum  due,  at  a  convenient  time 
before  sunset  on  the  day  when  the  rent  is  due,  upon  the  land, 
in  the  most  notorious  place  of  it,  thoogh  there  be  no  person  on 
the  land  to  pay."  It  is  not  pretended  that  any  such  demand 
was  made  in  tiiis  case.     The  statutes  of  Illinois  have  tins  pro- 
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vision:  "Any  demand  may  be  made  or  notioe  served  by  de- 
livering a  written  or  printed,  or  partly  written  and  printed, 
copy  thereof  to  the  tenant,  or  by  leaving  the  same  with  some 
person  above  the  age  of  twelve  years,  residing  on  or  in  posses- 
sion of  the  premises;  and  in  ease  no  one  is  in  the  actual 
possession  of  said  premises,  then  by  posting  the  same  on  the 
premises."  Starr  &  Cartis's  Annotated  Statutes,  1885,  p. 
1495,  sec.  10. 

Under  this  section  two  methods  of  serving  demand  and  notioe 
are  provided :  One  personally  upon  the  tenant ;  the  other,  on 
the  leased  premises.  There  was  no  attempt  at  the  latter.  In- 
deed, as  the  lessors  were  in  actual  possession  of  the  surface 
of  the  ground,  and  the  lessee  had  as  yet  made  no  entrance 
into  the  coal  veins,  it  might  have  been  difficult  to  have  com- 
plied with  the  statute,  by  giving  such  a  notice  on  the  premises 
as  would  have,  forfeited  the  leases.  Neither  was  any  notice 
given  at  the  offices  or  works  of  the  Coal  and  Coke  Ck>mpany 
in  Illinois.  What  the  lessors  attempted,  was  to  give  personal 
notice  to  the  receiver,  and  to  him  alone,  by  mail,  in  St.  Louis. 
There  is  no  testimony  showing  that  Harrison,  the  receiver, 
lived  in  St.  Louis.  It  is  true,  in  the  cross-bill  of  the  trustee  in 
the  mortgage  of  the  Coal  and  Coke  Company,  filed  a  year 
after  the  appointment  of  the  receiver,  and  months  after  the 
filing  of  the  intervening  petition,  Harrison  is  described  as 
residing  in  St.  Louis ;  but  if  this  description  in  the  cross-bill  of 
the  trustee  can  be  invoked  by  the  interveners  as  an  admission 
in  their  behalf,  it  would  seem  to  imply  that^the  party  whose 
admission  was  thus  relied  upon  was  himself  the  one  entitled  to 
notice ;  «and,  in  this  respect,  it  must  be  borne  in  mind  that  the 
receiver  was  appointed,  not  at  the  instance  of  this  trustee,  or 
in  a  suit. filed  by  him,  but  at  the  instance  of  and  in  a  suit  filed 
by  certain  stockholders  and  creditors  of  the  Coal  and  Coke 
Company. 

But  passing  this,  as  to  two  of  the  leases,  notices  were  sent 
on  Febioiary  2,  1885,  in  a  r^stered  letter,  and  the  registry 
return  receipt  was  in  evidence.  The  endorsement  on  the 
receipt  is  "  John  W.  Harrison,  per  C.  M.  Pierce."  These  let- 
ters were  not  directed  to  Harrit»on  as  receiver  of  the  Coal  and 
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Coke  CSompany,  and  there  is  no  testimony  as  to  who  C.  K. 
Pierce  was,  or  what  relations,  if  any,  he  sustained  to  the  CSoal 
and  Coke  Company,  or  the  receivership  or  John  W.  Harrison. 
There  was  no  other  evidence  tending  to  show  that  Harrison 
-  ever  received  the  notices.  It  may  be  that  C.  M.  Pierce  was  a 
secretary  or  employ 6  df  John  W.  Harrison's,  authorized  to 
receive  and  receipt  for  his  letters,  but  there  is  no  evidence  as  to 
the  fact.  No  reason  is  given  why  personal  service  was  not 
made  on  Harrison^  Doubtless,  as  receiver,  he  was  often  at  the 
company's  office  and  works  in  Illinois,  in  the  immediate  neigh- 
borhood of  the  leased  premises,  and  the  residences  of  the  les- 
sors. At  any  rate,  St.  Louis  is  not  very  distant,  and  if  it  were 
too  much  trouble  for  these  lessors,  themselves,  to  visit  St.  Louis, 
the  notices  could  easily  have  been  sent  to  some  one  there,  by 
whom  personal  service  could  have  been  made.  It  is  true  that 
the  receiver,  in  his  answer  to  the  intervening  petition,  does  not 
deny  the  receipt  of  these  notices;  But  for  two  reasons  this 
does  not  help  the  intervenors:  First,  the  allegation  in  the  peti^ 
tion  in  respect  to  demand  and  notice,  and  the  service  thereof, 
is  limited  by  a  reference  to  the  writing  containing  the  demand 
and  notiee,  a  copy  of  which  is  attached  as  an  exhibit,  and  a 
like  reference  to  the  registry  return  receipt,  also  attached  as 
an  exhibit;  and  doubtless  the  receiver  could  not  deny  these 
matters.  The  question  is  not  whether  these  demands  aiid 
notices  were  prepared  and  placed  in  an  envelope  and  mailed 
as  stated,  nor  whether  the  registry  return  receipt  was  as 
stated,  but  whether  these  facts  establish  personal  service  on 
the  receiver.  His  failure  to  deny  the  facts  does  not  justify 
the  inference  which  intervenors  draw  from  them.  It  only 
leaves  the  matter  for  the  determination  of  the  court.  The 
other  is,  that  in  equity  proceedings  a  party  must  prove  all  the 
facts  necessary  to  his  right,  except  so  far  as  they  are  admitted 
by  the  adverse  party.  From  these  considerations  it  is  evident 
that,  as  to  these  two  cases,  no  ^ch  proof  was  made  of  the 
personid  service  of  deniand  and  notice  as  entitled  petitioners 
to  a  decree  of  forfeiture. 

Passing  now  to  a  third  lease — the  one  executed  by  Nancy 
Priddy,  as  widow  and  guardian.    It  appears  that  the  property 
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leased  passed,  by  sundry  oonveyaaoes  subsequent  to  the  lease, 
to  William  Henderson,  one  of  the  intervenors.  We  do  not 
understand  that  there  is  any  question  as  to  his  ownership  of 
the  property,  or  as  to  his  having  aoquired  all  the  title  origi- 
nally held  by  the  lessors.  He,  too,  attempted  to  give  notice 
by  mail,  instead  of  by  personal  servioe,  and  on  the  1st  of  Jan- 
\uary,  1885,  at  CarterviUe,  Illinois,  he  mailed  a  notioe,  of  which 
ihe  following  is  a  copy,  to  John  W.  Harrison,  receiver,  etc.,  at 
SL  Louis,  Missouri: 

^^  Cabtkbvillb,  III.,  Jatmary  1, 1885. 

^*  To  John  W.  Harrison,  Beoeiver  of  the  Oarbondale  Coal  and 

Coke  Company. 

^*  Sib  :  There  is  now  due  me  for  rent  or  lease  money  on  east 
one-half  of  the  southeast  quarter  of  section  88,  township  8, 
range  1  east,  eighty  dollars  for  the  year  1884.  I  hereby  de- 
mand payment  of  the  amount  due  me  and  for  said  rent  as 
aforesaid,  and  if  payment  be  not  made  within  ten  days  from 
the  date  of  this  demand  I  shall  claim  a  forfeiture  in  accord- 
ance with  the  terms  of  the  lease  heretofore  given  to  A.  C. 
Bryden,  president  of  the  Carbondale  Coal  and  Coke  Company, 
by  me,  for  the  minerals  underlying  said  above-described  real 
estate. 

"Yours  truly,  Wiluam  Hbndbbson." 

This  notice  was  not  ;mailed  in  a  registered  letter.  There  is 
no  testimony  as  to  whether  the  letter  thus  mailed  was  returned 
to  the  sender;  and  no  evidence  of  the  receipt  of  the  letter, 
other  than  that  which  flows  from  the  fact  of  mailing.  Un- 
doubtedly, under  some  circumstances,  this  is  evidence  of  the 
receipt.  In  2  Wharton  on  Evidence,  sec.  1823,  the  rule  is  thus 
stated :  "  The  mailing  a  letter,  properly  addressed  and  stamped, 
to  a  person  known  to  be  doing  business  in  a  place  where  there 
is  established  a  regular  delivery  of  letters,  is  proof  of  the  re- 
ception of  the  letter  by  the  person  to  whom  it  is  addressed, 
guoh  proof,  however,  is  open  to  rebuttal,  and  ultimately  the 
question  of  delivery  will  be  decided  on  all  the  circumstances  of 
the  case."  In  support  of  this  proposition  many  authorities  are 
cited,  among  them  the  case  of  Zindenberger  v.  BeaU^  6  Wheat. 
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104.  In  the  case  of  United  States  v.  Babcoch^  8  Dillon,  571, 
573,  in  which  t)ie  question  was  elaborately  discussed  by  coun- 
sel, Judge  Dillon  stated  the  law  in  these  words :  '^  Upon  the 
subject ,of  the  admissibility  of  letters,  by  one  person  addressed 
to  another,  by  name,  at  bis  known  post-office  address,  prepaid, 
and  actually  deposited  in  the  post  office,  we  concur,  both  of 
us,  in  the  conclusion,  adopting  the  language  of  Chief  Justice 
Bigelow  in  Coram,  v.  Jeffriee^  7  Allen,  548,  563,  that  this  '  is 
evidence  tending  to  show  that  they  reached  their  destination, 
and  were  received  by  the  persons  to  whom  they  were  ad- 
dressed.' "  This  is  not  a  conclusive  presumption,  and  it  does 
not  even  create  a  legal  presumption  that  such  letters  were 
actually  received ;  it  is  evidence  tending,  if  credited  by  the 
jury,  to  show  the  receipt  of  such  letters;  —  "a  fact,"  says 
Agnew,  J.,  Timner  v.  Hughea^  53  Penn.  St.  290,  "  in  connec- 
tion with  other  circumstances,  to  be  referred  to  the  jury,  under 
appropriate  instructions,  as  its  value  will  depend  upon  all  the 
circumstances  of  the  particular  case."  See  also  Rosenthal  v. 
WaUcer^  111  U.  S.  185.  This  presumption,  which  is  not  a  pre- 
sumption of  law,  but  one  of  fact,  is  based  on  the  proposition 
that  the  post  office  is  a  public  agency  charged  with  the  duty 
of  transmitting  letters;  and  on  the  assumption  that  what 
ordinarily  results  from  the  transmission  of  a  letter  through  the 
post  office  probably  resulted  in  the  given  case.  It  is  a  probability 
resting  on  the  custom  of  business  and  the  presumption  that  the 
officers  of  the  p^  '^al  system  discharged  their  duty.  But  no 
such  presumption  arises  unless  it  appears  that  the  person  ad- 
dressed resided  in  the  city  or  town  to  which  the  letter  was  ad- 
dressed ;  and  in  this  respect  the  observations  heretofore  made 
as  to  thei  evidence  that  Harrison,  th$  receiver,  resided  in  St. 
Louis,  are  pertinent 

But,  passing  that,  let  us  examine  the  notice  itself.  The  real 
estate  is  described,  and  an  amount  of  rent  alleged  to  be  due ; 
but  the  claim  of  forfeiture  is,  as  expressed,  ''in  accordance 
with  the  terras  of  the  lease  heretofore  given  to  A.  0.  Bryden, 
president  of  the  Carbondale  Coal  and  Coke  Company  by  me." 
No  such  lease  appears  in  evidence.  The  only  lease  in  respect 
to  this  real  estate  shown  is  one  from  Nancy  Priddy,  widow  of 


Digitized  by  VjOOQIC 


88  QCTOBEil  TE&M,  1890. 

Opinion  of  the  Court 

Peters  Priddy  and  guardian  of  the  minor  heirs  of  said  Peters 
Priddy,  to  the  Carbondale  Coal  and  Coke  Company.  We 
may  not  assume  what  the  provisions  of  the  lease  referred  to 
were  in  respect  to  forfeiture ;  and  there  can  be  no  doubt  but 
that  parties  to  a  lease  may,  by  express  stipulation,  provide  for 
an  extension  of  the  statutory  conditions  of  forfeiture.  We  do 
not  mean  to  be  understood  as  saying  that  parties  may  by  con- 
tract deprive  the  lessee  of  the  protection  against  summary  for* 
feiture,  given  by  the  statute.  There  mUy  be  a  'public  policy 
which  will  prohibit  any  such  agreement  for  a  summary  depri- 
vation of  right,  but  there  is  no  public  policy  which  prevents 
contract  stipulations  in  the  other  direction.  Parties  may 
make  a  lease,  with  a  valid  stipulation  therein,  that  no  forfeit- 
ure shall  take  place  until  after  twelve  months'  demand  and 
notice,  and  in  other  respects  limiting  the  right  of  reentry. 
And  when  a  forfeiture  is  demanded  in  accordance  with  the 
terms  of  a  lease,  before  such  forfeiture  can  be  decroed  it  is 
necessary  that  the  lease  be  produced  in  evidence,  in  order  that 
the  court  may  see  that  there  are  in  it  no  contract  stipulations 
in  respect  to  forfeiture  beyond  the  statutory  provisions.  It  is 
true  that  the  intervener  Henderson  testifies  that  he  did  not 
give  any  lease  to  A.  C.  Bryden,  and  that  the  lease  he  referred 
to  in  his  demand  was  that  given  by  Nancy  Priddy,  guardian, 
etc.,  to  the  Cole  and  Coke  Company  on  April  5, 1873.  But 
can  it  be  that  parol  testimony  is  competent  to  thus  change 
the  whole  tenor  and  scope  of  a  written  instrument!  This  is  a 
proceeding  in  strict  right.  Intervenor  demands  a  forfeiture, 
and  afi  evidence  of  his  right  to  a  forfeiture  allies  a  written 
demand  in  accordance  with  the  terms  of  a  described  lease. 
When  bis  case  comes  on  for  hearing  he  says  there  is  no  such 
lease,  and  the  one  referred  to  was  an  entirely  different  lease, 
between  different  parties  from  those  therein  named.  Sorely 
it  needs  no  argument  to  show  that  such  a  notice,  with  such 
evidence,  does  not  lay  the  foundation  for  a  decree  of  for- 
feiture. 

With  regard  to  the  remaining  lease,  substantially  the  same 
observations  are  appropriate.  This  was  the  notice  which  was 
given,  and  it  was  served  in  the  same  way  : 
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"  Cartbbvillb,  III.,  Jan.  1,  1885. 
"To  John  W.  Harrison,  reoeiver  of  the  Carbondale  Coal  & 
Coke  Company. 

"  Sib:  There  is  now  due  me  for  rent  of  lease  on  southwest 
quarter  of  southeast  quarter  of  section  33,  township  8  south, 
of  range  1,  forty  dollars  ($40)  for  the  year  1844,  less  the 
amount  received  at  the  company's  store,  at  Carterville,  111.,  in 
goods,  etc.  I  hereby  demand  payment  of  the  amount  due  me 
for  said  rent  as  aforesaid,  and  if  payment  be  not  made  within 
ten  days  from  the  date  of  this  demand  I  shall  claim  a  forfeit- 
ure in  accordance  with  the  terms  of  the  lease  heretofore  given 
to  you  by  me  for  minerals  underlying  said  above-described 
real  estate. 

"  Yours  truly,  Joseph  Waldron." 

The  only  lease  of  this  real  estate,  which  was  in  evidence, 
was  one  executed  March  11, 1873,  by  Thomas  Waldron  and 
his  wife,  Barbara  Waldron,  to  the  Carbondale  Coal  and  Coke 
Company,  which  lease  recites  that  on  the  25th  day  of  Maroh^ 
1871,  a  right  had  been  given  by  Joseph  Waldron  and  wife  to 
Frank  J.  Chapman  and  two  others,  to  enter  upon  the  premises 
and  mine  the  coal  and  other  mineral  therein,  upon  certain  con- 
ditions which  are  not  detailed,  and  which  further  recites,  ^Hhat 
Thomas  Waldron  and  wife  are  now  the  owners  of  the  real 
estate,  and  that  the  mining  rights  given  to  Chapman  and 
others  have  been  assigned  to  the  Carbondale  Coal  and  Coke 
Company,"  and  thereafter  proceeds  to  describe  the  terms  and 
conditions  of  the  lease.  Similar  testimony  was  given  as  in 
the  Henderson  case,  except  that  in  this  the  intervenor  did  not 
testify  that  he  had  not  made  a  lease  directly  to  the  receiver, 
nor  that  the  lease  which  he  referred  to  in  his  demand  was  the 
one  executed  by  Thomas  Waldron  and  wife  to  the  Carbondale 
Coal  and  Coke  Company.  This,  however,  makes  no  material 
difference,  for,  as  we  have  seen,  the  testimony  of  Henderson  as 
to  his  intentions  and  what  he  meant  by  his  demand  is  incom- 
petent as  against  its  plain  letter.  It  is  needless,  therefore,  to 
enter  into  any  new  discussion  of  the  sufficiency  of  this  demand 
and  notice. 
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In  conolusioD,  in  respect  to  all  these  leases,  it  may  be  ob- 
served that  there  is  not  that  full,  clear  and  strict  proof  of  the 
delivery  to  the  receiver,  even  if  he  were  the  party  alone 
entitled  thereto,  of  a  demand  and  notice,  correct  in  its  descrip- 
tion, and  sufficient  to  entitle  the  lessor  to  a  forfeiture. 

Appellant  further  insists  that  the  court  erred  in  granting  a 
rehearing  to  the  receiver.  The  rehearing  was  granted  at  the 
same  term ;  and  it  is  familiar  law  that  a  court  of  equity  has 
full  power  over  its  orders  and  decrees  during  the  tet*m  in  which 
they  are  entered.  In  Doss  v.  Tyacky  14  How.  297,  313,  this 
court  said :  "  The  court,  in  vacating  the  decree,  were  correct- 
ing an  error  both  of  fact  and  of  law ;  and,  during  the  term  at 
which  it  was  render^,  they  had  full  power  to  amend,  correct 
or  vacate  it,  for  either  of  these  reasons."  And  in  Basset  v. 
United  States^  9  Wall.  38,  41,  in  which  the  action  of  a  court 
in  setting  aside  a  judgment  at  the  same  term  at  which  it  was 
retidered  was  sustained,  it  was  said  that ''  this  control  of  the 
court  over  its  own  judgment,  during  the  term,  is  of  every-day 
practice."  As  from  the  foregoing  opinion  it  is  apparent  that 
the  court  erred  in  its  first  decree,  its  action  in  granting  a  re- 
hearing cannot  be  condemned;  and  where  a  judgment  or 
decree  is  set  aside  at' the  term  at  which  it  is  rendered,  it  is  as 
though  it  had  never  been.  It  appears  from  the  evidence  that 
Hitchcock  had  full  notice  of  the  proceedings  in  the  Circuit 
Court,  so  that  he  cannot  claim  to  have  been  misled.  Know- 
ing that  the  court  had  full  power  during  the  term  to  vacate 
its  own  decree,  he  took  these  leases  subject  to  the  possibility 
of  such  vacating  of  the  decree. 

It  is  also  objected  that  there  was  error  in  making  Hitchcock 
a  party  to  these  proceedings;  but,  although  the  court  ordered 
that  he  be  made  a  party,  no  process  was  served  on  him ;  he 
voluntarily  appeared  and  filed  an  answer,  setting  up  'his 
claims.  It  is  too  late  now  for  him  to  object  that  there  was 
error  in  this. 

Fron^  these  various  considerations  it  is  ordered  that  the 
appeal  in  No.  ^1^7  he  dismissed^  and  that  the  decree. in  No. 
H8  he  affirmed. 
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8CX)TLAND   COUNTY   COURT  v.  UNITED    STATES 

exrd.  HILL. 

BBBOB   TO  THE   OXBOUIT   OOUBT   OF   THE   UNITED   STATES    FOB   THE 
EASTERN  DISTBIOT  OF  MISSOURI. 

K0.9M.    Argn«d  April  0,10, 1801.  ~  Decided  April  90, 1891. 

When  the  bonds  of  the  plaintiff  in  error  wliich  form  the  basis  of  the  subject 
of  controversy  were  issued,  there  existed  a  power  of  taxation  sufficient 
to  pay  them  and  their  accruing  coupons,  which  power  entered  into  and 
formed  part  of  the  contract,  and  could  not  be  taken  away  by  subsequent 
legislation. 

The  case  is  stated  in  the  opinion. 

Mr.  John  C.  Moore  for  plaintiffs  in  error. 

Mr.  F.  T.  Hughe%  for  defendant  in  error.  Mr.  John  H. 
Overall  was  with  him  on  the  brief. 

Ms.  JuBTioE  Harlan  delivered  the  opinion  of  the  conrt. 

In  the  year  1879,  William  Hill,  the  testator  of  the  defend- 
ants in  error,  obtained  a  judgment  in  the  court  below  against 
the  county  of  Scotland,  Missouri,  for  the  sum  of  $46,944,  the 
amount  of  certain  coupons  of  bonds  bearing  date  September 
1, 1870,  and  issued  to  the  Missouri,  Iowa  and  Nebraska  Bail- 
way  Company,  a  corporation  created  by  the  consolidation  of 
the  Alexuddria  and  Nebraska  City  Railroad  Company  of 
Missouri  (originally  the  Alexandria  and  Bloomfield  Bailroad 
Company)  with  the  Iowa  Southern  Railway  Company  of  Iowa. 
The  bonds  recited  that  they  were  issued  under  and  pursuant 
to  an  order  of  the  Scotland  county  court  for  subscription  to 
the  stock  of  the  Missouri,  Iowa  and.  Nebraska  Railway  Com- 
pany, ^'  as  authorised  by  an  act  of  the  general  assembly  of 
the  State  of  Missouri,  entitled  'An  act  to  incorporate  the 
Alexandria  and  Bloomfield  Railroad  Company,'  approved 
Pebruary  9, 1857."    Laws  of  Missouri,  1856-1857,  94. 


Digitized  by  VjOOQIC 


42  OCTOBER  TERM,  1890. 

Opinion  of  the  Court 

The  consolidation  above  referred  to  took  place  under  a 
general  statute  of  Missouri,  approved  March  2,  1869,  (Laws  of 
Missouri,  1869,  p.  75,)  authorizing  the  consolidation  of  rail- 
road companies  in  that  State  with  companies  owning  connect- 
ing railroads  in  adjoining  States.  The  fourth  section  of  that 
act  is  as  follows :  '^  Any  such  consolidated  company  shall  be 
^^ubject  to  all  the  liabilities,  and  bound  by  all  the  obligations 
of  the  company  within  this  State,  which  may  be  thus  con- 
solidated with  one  in  the  adjacent  State,  as  fully  as  if  such 
consolidation  had  not  taken  place,  and  shall  be  subject  to  the 
same  duties  and  obligations  to  the  State,  and  be  entitled  to 
the  same  franchises  and  privileges  under  the  laws  of  this 
State,  as  if  the  consolidation  had  not  taken  place." 

The  tenth  section  of  the  act  incorporating  the  Alexandria 
and  Bloomfield  Railroad  Company  provided :  "  Said  company 
shall,  in  all  things,  be  subject  to  the  same  restrictions,  and 
entitled  to  all  the  privileges,  rights  and  immunities  which 
were  granted  to  the  North  Missouri  Railmad  Company  by  an 
act  entitled  ^  An  act  to  incorporate  the  North  Missouri  Rail- 
road Company,'  approved  March  3,  1851,  so  far  as  the  same 
are  applicable  to  the  company  hereby  created,  as  fully  and 
completely  as  if  the  same  were  herein  reenacted."  Among 
the  rights  and  privileges  thus  acquired  by  the  Alexandria  and 
Bloomfield  Company,  and  which  passed  to  the  consolidated 
company,  are  those  enumerated  in  the  fourteenth  section  of 
the  act  incorporating  the  North  Missouri  Railroad  Company, 
in  these  words :  "  It  shall  be  lawful  for  the  county  court  of 
any  county  in  which  any  part  of  the  route  of  said  railroad 
may  be,  to  subscribe  to  the  stock  of  said  company,  and  it  may 
invest  its  funds  in  the  stock  of  said  company  and  issue  the 
bonds  of  such  county  to  raise  funds  to  pay  the  stock  thus  sub- 
scribed, and  to  take  proper  steps  to  protect  the  interests  and 
credit  of  the  county."     Laws  of  Missouri,  1851,  pp.  483,  486. 

At  the  first  trial  of  the  action  there  was  a  verdict  and  judg- 
ment against  the  county.  That  judgment  was  reversed: for 
error  in  excluding  evidence  offered  in  its  behalf,  and  the  case 
was  remanded  for  a  new  trial.  Scotland  County  v.  Tlill^  112 
U.  S.   183,  185.    At  the  next   trial  there  was  a  judgment 
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against  the  county  for  the  above  amoant,  which  was  aflSrmed 
by  this  court.  Scotland  County  v.  HiU,  132  U.  S.  107. 
.  The  present  action  was  by  information  for  a  mandamus 
against  the  county  court  of  Scotland  County  and  the  judges 
thereof,  requiring  the  levy  and  collection  of  a  tax  for  the  pay- 
ment pf  this  judgment.  The  alternative  mandaCmus  recited 
the  judgment,  and  the  failure  of  the  county  to  pay  it,  or  by  its 
proper  officers  to  levy  and  collect  a  tax  for  its  payment,  and 
commanded  the  county  court  and  the  judges  thereof  to  forth- 
with levy  and  cause  to  be  collected  upon  all  the  real  estate 
and  personal  property  in  the  county  subject  to  taxation  a  tax 
for  the  payment  of  the  judgment,  with  interest  and  costs,  in- 
cluding the  costs  of  this  proceeding,  and  to  pay  the  same 
according  to  law. 

To  this  mandamus  the  county  court  and  its  judges  made  a 
long  return,  the  object,  apparently,  of  the  greater  part  of 
which  was  to  reopen  the  questions  involving  the  authority  of 
the  county  to  issue  the  bonds  and  coupons  in  question.  But 
the  material  parts  of  the  return  are  as  follows :  '^  Respondents 
aver  that  neither  at  the  date  of  the  execution  of  the  coupons 
in  relator's  judgment  merged,  nor  at  any  period  prior  to  said 
date,  nor  at  the  present  time,  was  there  or  is  there  now  any 
law  in  force  in  the  State  of  .Missouri  j*equiring  or  authorizing 
the  county  court  of  Scotland  County,  .in  the  State  of  Missouri^ 
to  levy  any  special  tax  upon  the  taxable  property  of  or  in  said 
county,  in  the  State  of  Missouri,  for  thp  purpose  of  paying  the 
judgment  in  said  relator's  writ  described.  Respondents  aver 
that  they  did  at  the  May  term,  1887,  of  the.  county  court  of 
Scotland  County,  in  the  State  of  Missouri,  make  and  cause  to 
be  entered  upon  the' records  of  said  court,  (as  will  fully  appear 
from  a  duly  certified  copy  of  said  order  herewith  filed,  marked 
'Exhibit  A,'  and  made  part  of  this  return,)  an  order  levying 
upon  all  the  property,  real  or  personal,  subject  to  taxation  for 
state  purposes  in  said  Scotland  County,  a  tax  for  county  pur- 
poses of  one-half  of  one  per  cent  upon  each  and  every  one  hun- 
dred dollars  of  the  i^s^ssed  value,  of  such  property."  It  was 
also  averred  in  the  t*§tjarn.4hat  during  eaph  year  prior  to  1887 
similar  levies  had  been  made*  by  >tbe'  re^ndents  or  their  pre- 
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decessors,  namely,  one-half  of  one  per  cent  upon  each  one  hun- 
dred dollars  of  the  assessed  value  of  property  in  the  county ; 
that  the  judgment  could  only  be  paid  out  of  taxes  levied  and 
assessed  for  county  purposes ;  that  there  were  no  funds,  at  the 
time  the  return  was  made,  with  which  to  pay  the  judgment ; 
and  that  respondents  would  violate  the  law  of  the  State-af  they 
made  a  larger  levy.  A  demurrer  to  the  return  was  sustained, 
and  the  respondents  electing  to  stand  by  their  return,  a  judg- 
ment was  entered  in  accordance  with  the  prayer  of  the  infor- 
mation.   32  Fed.  Rep.  714. 

Certain  questions,  arising  out  of  the  subscription  by  Scot- 
land County  to  the  capital  stock  of  the  Missouri,  Iowa  an^ 
Nebraska  Railway  Company,  and  the  issuing  by  its' county 
court  of  bonds  in  payment  of  such  subscription,  have  beed 
closed  by  former  adjudications.  It  has  been  heretofore  deter- 
mined that  the  power  of  the  county,  derived  under  the  act  df 
February  9,  1867,  from  the  charter  of  the  North  MissouA 
Railroad  Company,  to  subscribe,  without  a  previous  vote  of 
the  people,  to  the  capital  stock  of  the  Alexandria  and  Blooms- 
field  Railroad  Company,  was  a  privilege  of  that  company 
which  passed,  by  the  above  consolidation,  to  the  Missouri,  Iowa 
and  Nebrtiska  Railway  Company ;  that  the  prohibition  in  the 
constitution  of  Missouri  of  1865  against  municipal  subscrip- 
tions to  the  stock  of,  or  of  loans  of  credit  to,  companies,  asso- 
ciations or  corporations,  without  the  previous  assent  of  two- 
thirds  of  the  qualified  voters  at  a  regular  or  special  election, 
limited  the  future  exercise  of  legislative  power,  but  did  not 
take  away  any  authority  granted  before  that  constitution  went 
into  operation ;  and  that  the  subscription  made  by  the  county 
court  was  binding,  and  the  bonds  issued  in  payment  thereof 
were  valid.  County  of  Scotland  v.  Thomas,  94  U.  S.  6Sp  ,693, 
694;  County  of  Ralls  v.  Douglass,  105  U.  S.  728;  Ralls  CfAmty 
Court  v.  United  States,  105  U.  S.  733,  734;  Scotland  Vounty  v. 
Hill,  132  IT.  S.  107,  111,  and  authorities  there  cited. 

The  only  question,  therefore,  open  for  discussion  in  the  pres- 
ent case  is  whether  the  tax  which  the  order  below  required  to 
be  levied  and  collected,  namely,  a  tax  sufficient  to  pay  Hill's 
judgment,  with   interest  and   costs,  was  authorized  by  law. 
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4*b6  contention  of  respondents  is  tliat  when  the  bonds  were 
issued  September  1, 1870,  tbey  bad  no  (^^^f,  binder  t^ie  laws 
of  Missouri,  to  levy  a  tax  in  excess  of  one-bidf  of  one  per  cent ; 
and,  as  in  tbe  year  1887,  wben  this  action  ^as  conunenced, 
and  in  previous  years,  the  levies  made  by  them. and  their 
predecessors  in  office  were  up  to  that  limit,  they  were  without 
power  to  make  the  additional  levy  required  by  tbe  judgment 
in  this  case.  The  court  below  held  that,  under  tbe  laws  of 
the  State,  when  the  bonds  were  negotiated  the  county  court 
bad  ample  authority  to  levy  such  tax  as  wfis  necessary  to 
pay  them.  The  question  thus  presented  is  within  a  narrow 
compass. 

We  have  seen  that  the  Alexandria  and  Bloomfield  Railroad 
Company  was  invested  with  all  the  privileges,  rights  and  im- 
munities granted  to  the  North  Missouri  Railroad  Company, 
and  that  by  the  charter  of  the  latter  company  the  county  court 
of  any  county  making  a  subscription  to  its  stock,  was  author- 
ized to  issue  bonds  to  raise  funds  to  pay  for  the  stock  sub- 
scribed,.'^  and  to  take  proper  steps  to  protect  the  interest  %nd 
credit  of  the  county."  This  power  of  the  county  court  was  a 
right  and  privilege  of  the  company  in  whose  behalf  it  was  to 
be  exercised.  Now,  was  not  the  power  ^'  to  protect  the  inter- 
est and  credit  of  the  county,"  in  respect  to  bonds  it  bad  legally 
issued  for  stock,  a  power  to  l0vy  and  cplleot  %,t4X  sufficient  to 
pay  the  bonds  and  thb  interest  accruing  therecn?  This  ques- 
tion was  answered  in  the  affirmative  in  RaUs  (Jbninty  v.  United 
SuOes,  105  U.  S.  733, 785, 73^.  That  was  a  pn>ceeding  by  man- 
damus to  compel  tbe  county  court  to  pay  a  judgment  rendered 
against  Ralls  County/ Missouri^  for  the  interest  (lue  on  bonds 
issued  by  that  county  {inpayment  of  a  subscription  to  the  stock 
of  the  St;  Louis  and  Keokuk  Railroad  Company,  whose  charter 
provided  (^  did  that  i>£. the  Alexandria  and  Bloomfield  Rail- 
road Company)  that  it  should  ^'be  lawful,  for  the  county  court 
of  any  county  in  w^ch  any  part  of  the  route  of  said  railroad 
may  be,  to  subscribe  to  tbe  stock  of  said  company,"  ''  and  issue 
tbe  bonds  of  ^h  CQunty  to  rsAae  fund^  to  pay  the  stock  thus 
subscribed,  and  to  fkke  proper  ^tiap^  to  protect  thQ  interest  and 
credit  of  .theycpunty."    Laws  of  MissoRri,  1856-7)  pp.  125, 132, 
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§  29.  In  that  case,  as  in  this,  the  county  conrt  insisted  that 
its  power  of  taxation  was  limited  to  the  levy  of  an  annual  tax 
of  one-half  of  one  per  cent  on  the  taxable  property  in  the 
county,  and,  as  that  amount  of  tax  had  been  levied  at  the  times 
provided  by  law,  the  duty  of  the  court  had  been  fully  per- 
formed. On  the  other  side  it  was  contended  that  if  the  county 
funds  were  not  sufficient  to  pay  the  judgment  the  county  court 
should  be  required  to  levy  and  collect  such  tax  as  was  neoech 
sary  for  that  purpose.  This  court,  speaking  by  Chief  Justice 
Waite,  held  that  the  creditor  was  entitled  to  any  fund  that 
could  be  lawfully  raised  by  the  county  to  pay  the  judgment ; 
that  the  coupons  carried  with  them  into  the  judgment  all  the 
remedies  which  in  law  formed  a  part  of  their  contract  obliga- 
tions; that  '^when  authority  is  granted  by  the  legislative 
branch  of  the  government  to  a  municipality,  or  a  subdivision 
of  a  State,  to  contract  an  extraordinarjr  debt  by  the  issue  of 
jiegotiable  securities,  the  power  to  levy  taxes  sufficient  to  meet,^ 
at  maturity,  the  obligation  to  be  incurred,  is  conclusively  im- 
plied, unless  the  law  which  confers  the  authority,  or  some 
general  law  in  force  at  the  time,  clearly  manifests  a  contrary 
legislative  intention.  The  power  to  tax  is  necessarily  an  in- 
gredient of  such  a  power  to  contract;  as,  ordinarily,  political 
bodies  can  only  meet  their  pecuniary  obligations  through  the 
instrumentality  of  taxation"  —  citing  Loan  Association  v. 
Topeka,  20  Wall.  655,  and  United  States  v.  JTeio  Orleans,  98 
XT.  8.  381.  After  referring  to  and  distinguishing  United  States 
V.  Cownty  of  Macon,  99  U.  S.  682,  in  which  it  appeared  that 
the  authority  of  the  municipality  to  contract  was  burdened 
with  a  special  limitation  upon  its  power  of  taxation,  the  court 
proceeded :  "  In  4;ha  present^  case  there  is  no  such  special  limi- 
tation. The  defence  rests  entirely  on  the  power  to  tax  to 
^defray  the  expenses  of  the  county,'  which  it  has  always  been 
the  policy  of  the  State  to  restrict.  The  county  court  was, 
however,  not  only  authorized^  to  issue  bonds,  but  to  ^take 
proper  steps  to  protect  the  interest  and  credit  of  the  county.' 
It  would  seem  as  though  nothing  more  was  needed.  As  the 
commercial  credit  of  the  county,  in  respect  to  its  negotiable 
bonds,  could  only  be  protected,  under  ordinary  circumstances. 


Digitized  by  VjOOQIC 


BOBAH  V.  WILSOK.  47 

Statement  of  the  Case. 

by  the  prompt  payment  of  both  principal  and  interest,  at 
matority^  and  there  is  nothing  to  show  that  payment  was  to 
be  made  in  any  other  way  than  throngh  taxation,  it  necessarily 
follows  that  power  to  tax  to  meet  the  payment  was  one  of  the 
essential  elements  of  the  power  to  protect  the  credit.  If  what 
the  law  requires  to  be  done  can  only  be  done  through  taxation, 
then  taxation  is  authorized  to  the  extent  that  may  be  needed, 
unless  it  is  otherwise  expressly  declared.  The  power  to  tax  in' 
such  cases  is  not  an  implied  power,  but  a  duty  growing  out  of 
the  power  to  contract.  The  one  power  is  as  much  express  as 
the  other.  Here  it  seems  to  have  been  understood  by  the  leg- 
islature that  the  ordinary  taxes  might  not  be  enough  to  enable 
the  county  to  meet  the  extraordinary  obligation  that  was  to  be 
incurred,  and  so,  without  placing  any  restriction  on  the  amount 
to  be  raised,  the  county  court  \Vas  expressly  authorized  to  do 
aU  that  was  necessary  to  protect  the  credit  of  the  county.; 
.  .  .  The  subscription  was  paid  by  the  bonds ;  but  the  obliga-j 
tion  to  pay  the  bonds,  principal  and  interest,  when  they  ma- 
tured was  legally  substituted." 

All  that  was  said  in  that  case  is  applicable  to  the  present 
case,  and  places  beyond  question  the  power  and  duty  of  the 
county  court  of  Scotland  to  levy  such  tax  as  may  be  sufficient 
to  pay  the  judgment  obtained  by  Hill,  with  interest  and  costs. 

Judgm&nt  offi/nrud. 


BORAH  V.  WILSON. 

AFPBAI«    ^BOM   THB    OIBCUIT   OOUBT   OF   THE    UNITED    STATES    FOB 
THE    SOUTHERN    DISTBICT  OF  ILLINOIS. 

No.  800.    ArgiiMl  ud  •atenitted  April  16. 1891.  ~  D«dd«d  April  90, 1801. 

This  cane  is  afflnned  opon  the  aathoiity  of  Bartef  v,  Kemochant  108  U.  S. 
662,  and  other  cases. 

This  was  an  action  brought  by  citizens,  owners  of  real  es- 
tate and  taxpayers*  in  Wayne  Connty,  Illinois,  against  the 
oflBoers  of  that  county  to  have  certain  issues  of  bonds  of  that 
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ooanty  oanoelled  as  invalid)  and  an  injonotion  issued  to  pre- 
vent the  levy  of  taxes  to  pay  any  of  the  prindpal  or  interest 
upon  them. 

Mr.  H.  Tompkins  for  appellants  submitted  on  his  brief. 

Mr.  Oeorge  A.  Sanders  tor  appellees.  Mr.  T.  C.  Mather^ 
Mr.  J.  A.  Connolly  and  Mr.  0.  J.  Bailey  filed  a  brief  for 
same. 

P9B  CuBiAH.  The  decree  of  the  Circuit  Court  is  affirmed 
upon  the  authority  of  Leach  v.  The  People^  122  Illinois,  420; 
Harter  v.  Kemoehwn^lOZ  IT.  S.  562;  Bonham  v.  Needles^  108 
U.  8.  648. 

^^^  Affirmed. 

STEVENSON  v.  BABBOUR 

CBBOB  TO  THB  UucuuiT  COURT  OF  THE    UKITED    STATES    FOB    THB 
DISTBICr  OF  KENTUOKY. 

Vo.aO«.    ArKaedaBdrabniltt«dAi»rill4,ll91.— DMldMlAprUaD^im. 

There  beiog  no  assignment  of  errors  and  no  specification  of  errors,  and  the 
record  presenting  no  question  of  law,  the  judgment  below  Is  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  J.  O.  Carlisle  for  plaintiff  in  error  submitted  on  his 
brief. 

Mr.  Orrin  B.  EaUam  for  defendant  in  error. 

Feb  Cubiah.  No  assignment  of  errors  accompanies  the 
transcript  of  record  in  this  case,  nor  is  there  any  specification 
of  the  errors  relied  on  in  the  brief  of  counsel  for  plaintiff  in 
erpor.  Moreover,  the  record  presents  no  question  of  law  call- 
ing for  the  exercise  of  our  right  of  review.  Fishbum  v.  Rail- 
way Co.,  i37  U;  S.  60 ;  Padific  Easpress  Co.  v.  JfoWn,  132  U.  S. 
531,  538. 

The  judgm'^nt  is  Affirmed. 
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UNITED  STATES  4;,  CHIDESTER. 

IRBOR  TO  THE  CIBCUTT  COURT    OF    THE     UNITED    STATES   FOR  THE 
EASTERN   DISTRICT  OF  ARKANSAS. 

No.  ns.    Sobmittad  April  U,  1891.  -  Doeidtd  AprH  90. 1801. 

XhiUd  8tate9  y.  Barlow,  182  U.  S.  271,  affirmed  and  applied  to  the  point  that 
when  there  is  evidence  tending  to  establish  the  issues  on  the  plalntliTs 
pait^  it  is  error  to  take  the  case  from  the  jury. 

The  case  is  stated  in  the  opinion. 

JUr.  Assistant  Attorney  General  Maury  for  plaintiff  in  error 
submitted  on  his  brief. 

No  appearance  for  defendant  in  error. 

Per  Curiam.  This  was  an  action  brought  under  sections 
3961  and  4057  of  the  Revised  Statutes.  There  was  evidence 
tending  to  establish  the  issues  on  plaintiff's  part,  within  the 
rale  laid  down  in  United  States  v.  Barlow^  132  U.  S.  271?  The 
court  took  the  case  away  from  the  jury  and  in  that  committed 
error. 

The  judgment  is  reversed^  amd  the  cUuse  remanded  toith  a  di- 
rection to  award  a  new  trial. 


PENNSYLVANIA  RAILROAD  COMPANY  v.  GREEN. 

ERROR  TO  THE  CIRCUIT  COURT  OF  THE   UNITED   STATES  FOR  THE 
EASTERN   DISTRICT  OF   PENNSYLVANIA. 

No.  815.    Argued  April  16, 1091.  ~  Decided  April  20, 1891. 

In  an  action  against  a  railroad  company  by  a  passenger  to  recover  damages 
for  injuries  received  at  the  station  of  arrival  by  reason  of  its  improper 
oonstniotloii,  if  there  he  coiMliotiiig  evidence,  the  case  shoold  be  snb- 
mitted  to  the  Jury  under  i>roper  instm^tions. 
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The  declaration  in  this  case  ^'complains  for  that  whereas  the 
defendant  is  a  corporation  chartered  under  the  laws  of  this 
Oommon wealth  and  the  operator  of  a  steam  railroad,  with  the 
visual  appliances  for  the  carrying  of  freight  and  passengers,  and 
ihe  plaintiff  alleges  that  heretofore,  to  wit,  on  the  12th  day  of 
October,  1882,  the  said  Anna  M.  Green  was  a  passenger  on  one 
of  the  trains  of  the  defendant,  and  the  defendant  disregarding 
its  duty  in  that  particular,  conducted  itself  so  negligently  and 
took  such  little  care  of  the  said  Anna  M.  Green  that  by  reason 
of  the  said  disregard  of  duty  and  negligence  on  the  part  of 
the  defendant  the  said  Anna  M.  Green  was  greatly  injared, 
maimed  ajnd  bruised,  and  hath  suffered  greatly  both  in  body 
and  in  mmd ;  and  the  said  plaintiff  says  that  the  defendant 
was  guilty  of  the  said  negligence  at  Moorestown,  to  wit,  at 
the  county  aforesaid. 

^^  And  also  for  that  whereas,  heretofore,  to  wit,  on  the  12th 
day  of  October,  1882,  the  defendant,  a  corporation  chartered 
under  the  laws  of  this  Comm9nwealth,  was  the  operator  and 
had  the  control  of  a  steam  railroad  for  the  carrying  of  freight 
and  passengers,  wjith  the  usual  appliances,  stations,  etc.,  inci- 
dent thereto,  and  the  plaintiff  says  that  on  the  day  aforesaid 
Uie  said  Anna  M.  Green  was  a  passenger  on  one  of  the  trains 
of  the  defendant ;  and  whereas  it  then  became  and  was  the 
dW^y  of  the  defendant  to  exercise  due  and  proper  care  in  the 
construction  of  its  stations  and  to  use  proper  care  to  provide 
means  whereby  the  said  Anna  M.  Green  might  leave  the  said 
train  with  safety  and  not  negligently  to  subject  the  said  Anna 
M.  Green  to  the  risk  of  personal  injury  in  and  about  one  of 
its  stations,  to  wit,  the  station  at  Moorestown,  yet  the  defend* 
ant  disregarded  its  duty  in  that  particular  and  failed  to 
provide  a  proper  station,  to  wit,  the  station  at  Moorestown, 
and  negligently  subjected-the  said  Anna  M.  Green  to  risk  of 
personal  injury  in  the  use  of  its  said  station,  whereby,  on  the 
day  aforesaid,  at  the  county  aforesaid,  the  said  Anna  M.  Green 
became  sick,  sore,  lame,  maimed  and  bruised,  and  hath  suf- 
fered greatly  both  in  body  and  in  mind,  to  the  damage  of  the 
plaintiff  in  the  sum  of  twenty-five  thousand  dollars,  and  there> 
fore  brings  suit." 
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At  the  trial  there  was  conflicting  evidence,  and  the  defend- 
ant asked  the  court,  among  other  things,  to  instruct  the  jury: 

(1)  '<  That  ^ere  was  not  sufficient  evidence  in  the  case  to 
maintain  the  cause  of  action  on  the  part  of  the  plaintiff,  as  set 
forth  in  the  first  count  in  the  narr.^  and  hence  there  can  be  no 
recovery  by  the  plaintiff  under  that  point." 

(2)  That  ^'  the  evidence  in  the  case  is  insufficient  to.  maintain 
the  cause  of  action  as  set  forth  in  the  second  count  in  the 
narr,^  and  hence  there  can  be  no  recovery  by  the  plaintiff 
under  that  count." 

(7)  That  *^  under  all  the  evidence  in  the  case  the  verdict 
must  be  for  the  defendant." 

The  court  refused,  to  which  excef^idis  were  taken,  and  the 
refusal  made  part  of  the  assignments  of  error. 

Mr,  Oearge  Tucker  Bispham  for  plaintiff  in  error.  The 
court  did  not  desire  to  hear  further  argument. 

Mr.  Leoni  MeUich  and  Mr.  John  W.  Wesoott  for  defend- 
ant in  error. 

Per  Cubiah.  The  only  exceptions  properly  preserved  were 
to  the  refusal  of  the  court  to  give  defendant's  first,  second 
and  seventh  instructions  to  the  effect  that  there  could  be  no 
recovery  under  the  first  or  under  the  second  count  of  the  dec- 
laration, (and  there  were  but  two,)  and  that  the  verdict  must 
be  for  the  defendant. 

We  are  of  opinion  that  the  case  was  clearly,  under  each 
count,  for  the  consideration  and  determination  of  the  jury, 
subject  to  proper  instructions  as  to  the  principles  of  law  in- 
volved, which  were  given,  and  that  the  court  did  not  err  in 
declining  to  instruct  as  prayed.^ 

The  judgment  is 

Affirmed. 
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HILL  V.   CHICAGO    AND    EVANSTON    RAILROAD 

COMPANY. 

APPEAL    FROM    THE    OIBOUIT    OOUBT    OF    THE   UNITED   STATES   FOB 
THE   NORTHERN   DISTRICT  OF  ILUNOIS. 

No.  816.    ArgiMd  Msrob  34, 1801.  —  DMidtd  Aprif  90, 1801. 

The  decree  of  Jone  8, 1885,  dismissing  the  bill  in  this  case  as  to  certain 
parties  for  want  of  equity,  and  denying  relief  to  complainant  *'  upon  all 
matters  and  things  in. controversy/*  which  was  before  tliis  court  in  Hill 
T.  Chicago  <C  Evanaton  RaQt'ocuU  129  U.  S.  170,  was  a  final  decree  as  to 
all  matters  determined  by  it ;  and  its  finality  is  not  aflTected  by  the  fact 
that  there  was  left  to  be  determined  by  the  master,  a  further  severable 
matter  in  which  the  appellant  parties  had  no  interest. 

In  equity.    The  case  is  stated  in  the  opinion. 

Mr.  M\  -D.  Orover  for  appellant. 

Mr.  John  W.  Gary  for  appellees  who  were  not  dismissed  by 
the  decree  of  June  8, 1885. 

Mr.  John  N.  Jewett  for  the  appellees  who  were  dismissed  by 
the  decree  of  June  8, 1885,  submitted  on  his  brief. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity  to  compel  a  transfer  to  the  com- 
plainant of  certain  shares  of  the  capital  stock  of  the  Chicago 
and  Evanston  Railroad  Company,  and  for  oth^r  relief.  It  is 
brought  against  numerous  defendants,  who  are  alleged  to  be 
interested  more  or  less  in  the  several  contracts  and  transactions 
out  of  which  the  claim  of  the  complainant  arises. 

Issue  having  been  joined  by  the  replication  to  the  answer, 
evidence  was  taken,  and  upon  the  pleadings  and  proofs  the 
case  was  brought  to  a  hearing  in  May,  1885,  befoi*e  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Illinois. 
On  the  ^*b  of  June  following  a  decree  was  madcj  by  which, 
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among  other  things,  it  was  ordered  apd  decreed  that  the  bill 
be  dismissed  for  want  of  equity  as  against  certain  of  the  de* 
fendants  named,  and  that  relief  be  denied  to  the  Oomplainant 
''  upon  all  matters  and  things  in  controversy  "  therein,  except 
as  to  the  amount  of  money  paid  by  the  defendant  William  C. 
Ooudy  for  right  of  way  in  execution  of  a  certain  contract 
designated;  and  that  for  the  purpose  of  ascertaining  that 
amount  the  case  be  retained  as  to  the  other  defendants,  and  be 
referred  to  a  master  in  chancery  to  take  additional  testimony 
on  that  subject,  and  to  report  the  amount  paid ;  the  court  also 
declaring  that  on  the  making  of  the  report  such  further  decree 
would  be  rendered  as  might  be  equitable.  The  defendants 
against  whom  the  case  was  thus  retained  were  the  Chicago 
and  Evanston  Railroad  Company  and  its  directors,  constituting 
the  only  parties  interested  in  the  amount  to  be  ascertained. 
From  this  decree  the  complainant  prayed' an  appeal,  which 
was  allowed,  upon  the  tiling  of  the  specified  bond  with  sureties 
to  be  approved  by  the  court.  No  such  bond  was  given,  nor 
was  the  appeal  perfected,  nor  the  record  filed  in  this  court  at 
its  next  subsequent  October  term.  In  January,  1889,  the 
i^peal  was  on  motion  dismissed,  this  court  following  in  that 
respect  its  repeated  decisions  that  it  has  no  jurisdiction  of  an 
appeal,  unless  the  transcript  of  the  record  is  filed  here  at  the 
next  term  after  the  appeal  is  taken.  Hill  v.  Chicago  A 
Eoanston  Bailroad,  129  U.  8.  170,  174. 

The  master  in  chancery  took  testimony  upon  %be  subject  of 
the  amount  paid  by  the  defendant  Goudy,  as  directed,  and  in 
January,  1887,  made  his  report,  which,  on  the  14th  of  July 
following,  was  confirmed;  and  the  court  thereupon  ordered 
and  decreed  that  the  Chicago  and  Evanston  Railroad  Company 
forthwith  pay  to  the  complainant  the  sum  of  $d513,  with 
interest,  and  the  costs  of  the  reference  and  of  the  suit ;  and 
also  that  all  other  relief  prayed  by  the  compluinant  be  denied 
as  against  that  company,  and  that  the  bill  be  dismissed  against 
the  remaining  defendants  for  want  of  equity,  with  costs. 
From  this  decree  the  complainant  prayed  an  appeal,  which 
was  allowed  and  perfected. 

The  case  is  now  before  the  court  upon  this  last  appeal,  and 
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the  question  is  whether,  upon  it,  any  of  the  matters  which 
were  ^determined  by  the  decree  of  June  8, 1885,  are  again 
open  for  consideration.  All  the  errors  alleged  relate  to  tbat 
decree ;  none  are  assigned  to  the  decree  of  July  14,  1887. 

We  are  of  the  opinion  that  the  decree  of  June  8, 1885,  was 
a  final  decree^  within  the  meaning  of  thaf;  term  in  the  law 
respecting  the  appellate  jurisdiction  of  this  court,  as  to  all 
matters  determined  by  it,  and  that  they  are  closed  against 
any  further  consideration.  It  disposed  of  every  matter  of 
contention  between  the  parties,  except  as  to  the  amount  of 
one  item,  and  referred  the  case  to  a  master  to  ascertain  tbat. 
It  dismissed  the  bill  against  several  defendants  for  want  of 
equity,  and  denied  relief  to  the  complainant  upon  all  matters 
in  controversy  except  as  to  that  amount,  and  retained  the 
case  only  as  against  the  parties  interested  in  that  matter. 
The  rights  and  liabilities  of  all  the  parties  were  in  other 
respects  determined. 

But  there  was  no  adjudication  as  to  the  payment  of  the 
amount  to  be  ascertained  by  the  master;  tbat  remained  unset- 
tled. It  was,  however,  a  severable  matter  from  the  other 
subjects  of  controversy  and  did  not  affect  tbeir  determination. 
The  fact  that  it  was  not  disposed  of  did  not  change  the 
finality  of  the  decree  as  to  the  defendants  against  whom  the 
bill  was  dismissed ;  that  amount,  or  to  whom  made  payable, 
did  not  concern  them.  They  were  no  longer  parties  to  the 
suit  for  any  purpose.  The  appeal  from  the  subsequent  decree 
did  not  reinstate  them.  All  the  merits  of  the  controversy 
pending  between  them  and  tbe  complainant  were  disposed  of, 
and  could  not  be  again  reopened,  except  on  appeal  from  tbat 
decree.  As  to  the  other  parties,  it  remained  to  ascertain  tbe 
amount  of  one  item  and  to  determine  as  to  its  payment.  Tbe 
decr^  of  July  14,  1887,  covered  tbat  matter,  and -finally  dis- 
pose of  it.  The  decree  of  June  8, 1885,  was  appealable  as  to 
the  matters  which  it  fully  determined  ;  so  also  was  tbe  decree 
of  July  14, 1887,  as  to  the  severable  matter  which  it  involved. 
Todd  V.  Daniel,  16  Pet.  521 ;  twgay  v.  Conrad,  6  How.  201 ; 
WitK^nhury  "^^nited  States,  5  Wall.^  819;  Oermain  v.  Mason, 
12  Wall  259 ;  JUUner  v.  Meek,  95  V.  S.  252.    But  the  time 
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to  appeal  from  the  first  decree  elapsed;  and,  no  question 
being  raised  as  to  the  second  decree,  that  of  July  14, 1887,  it 
most  be  Affirmed^  and  it  is  so  ordered. 


INTEKNATIONAL  TOOTH  CROWN  COMPANY 
V.  GAYLORD. 

APPEAL    FROM   THE   CIROUIT   COURT    OF    THE    TJKTrBD    STATES   FOB 
THE  DISTRICT  OF  OONNBOTIOUT. 

No.  SM.    Argued  April  8, 1891.  —  Decided  April  27. 1801. 

Letters  patent  Ko.  277,941,  granted  May  22, 1888,  to  Cassias  M.  Richmond 
for  an  artlflcial  denture,  are  void  by  reason  of  an  abandonment  of  the 
Invention  to  the  pnblic  by  the  inventor  before  the  patent  was  applied  for. 

Letters  patent  No.  277,943,  granted  to  Cassias  M.  Richmond  May  22,  1888» 
for  a  process  for  preparing  roots  of  teeth  for  the  reception  of  artificial 
dentures,  are  void  for  want  of  novelty  and  for  want  of  invention  in  the 
invention  claimed  in  it 

It  is  no  invention,  within  the  meaning  of  the  law,  to  perform  with  increased 
speed  a  series  of  surgical  operations,  old  in  themselves,  and  in  the  order 
in  which  they  were  before  performed. 

In  equitt,  for  the  infringement  of  letters  patent  The  case 
was  stated  by  the  court  as  follows : 

This  was  a  bill  in  equity  for  the  infringement  of  two  letters 
patent,  granted  May  22,  1883,  to  Cassius  M.  Richmond,  viz., 
Ko.  277,941  for  an  artificial  denture,  and  No.  277,943  for  a 
process  for  preparing  roots  of  teeth  for  the  reception  of  arti- 
ficial dentures. 

The  main  contest  took  place  over  No.  277,941,  which  cov- 
ered a  device  intended  to  replace  the  loss  or  destruction  of 
that  part  of  the  natural  tooth  which  projects  into  the  mouth 
extenially  to  the  gum,  the  device  being  an  artificial  crown  to 
be  placed  upon  and  supported  by  the  natural  stump  or  root  of 
the  partially  destroyed  tooth.  The  manner  in  which  this  is 
done  was  stated  in  the  specification  substantially  as  follows: 
The  top  of  the  tooth  is  cut  off  and  a  hole  drilled  in  the  root ; 
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the  end  of  the  tooth  being  then  properly  prepared,  a  ferrule 
is  made  of  suchva  size  and  shape  as  to  exactly  fit  the  base  of 
the  root.  An  artificial  porcelain  or  other  crown  of  suitable 
color,  size  and  shape  is  then  selected  to  be  applied  to  the  root; 
upon  the  back  of  this  crown  is  placed  a  platinum  or  gold 
plate,  which  has  holes  through  it  to  allow  the  passage  of  pins 
which  are  firmly  imbedded  in  the  porcelain.  The  root  and 
crown  having  been  so  prepared,  the  crown  is  placed  in  posi- 
tion and  attached  to  the  ferrule  by  wax,  which  holds  the 
crown  sufficiently  firm  in  position  to  allow  of  the  removal  of 
the  ferrule.  Thereafter  a  suitable  pin  is  imbedded  in  the  wax, 
which  is  designed  to  enter  the  hole  which  has  been  drilled  in 
the  root.  The  crown  thus  prepared  is  then  invested  or  pro- 
tected by  a  suitable  covering  of  marble  dust  or  plaster,  leav- 
ing the  wax  exposed.  This  investiture  holds  the  parts  firmly 
in  the  position  they  are  to  occupy  when  placed  in  the  mouth. 
The  wax  is  then  melted  from  behind  the  crown  and  replaced 
by  a  suitable  gold  solder,  which  is  blown  in  by  a  blow-pipe, 
and  fused  around  the  pin.  This  solder  unites  with  the  pin, 
the  ferrule  and  plate,  making  a  solid  backing  to  .the  crown, 
and  firmly  holding  all  the  parts  together.  The  prepared 
crown  is  then  slipped  upon  the  prepared  root  and  cemented 
thereto.  The  ferrule  when  in  position  should  project  under 
the  free  margin  of  the  gum  sufficiently  to  prevent  the  root 
from  decay,  and  is  likewise  concealed  from  view  by  the  gum. 

Following  this  description,  the  patentee  proceeded  to  state 
that  "  when  this  denture  is  applied  to  a  root  the  end  of  the 
root  is  entirely  protected  from  the  injurious  action  of  the 
fluids  of  the  mouth,  and  is  hermetically  sealed,  being  covered 
by  a  closed  cap.  This  indosing-cap  is  of  the  greatest  impor- 
tance, because  otherwise  decay  must  necessarily  take  place  by 
reason  of  the  action  of  the  fluids  of  the  mouth  on  the  exposed 
dentine,  and  the  denture  would  become  useless.  By  this 
arrangement,  therefore,  both  the  end  of  the  root  and  so  much 
of  the  same  as  might  otherwise  be  exposed  to  the  fluids  of  the 
mouth  are  hermetically  sealed,  and  the  root  is  thus  protected 
from  the  injurious  effect  which  would  otherwise  result  from 
the  action  of  the  fluids.    It  is  obvious,  likewise,  that  by  this 
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ArrangemeDt  the  end  of  the  root  may  retain  its  natural  con  fig- 
oration,  and  itii  sabstanoe  is  not  destroyed  by  cutting  away  or 
shaping  the  same  at  the  sides,  which  is  very  injurious  and 
tends  greatly  to  the  destruction  of  the  root.  .  .  .  The 
caps  hereinbefore  described  are  so  constructed,  as  set  forth,  as 
to  cover  and  inclose  the  prepared  end  of  the  root,  wholly  ex- 
cluding the  juices  of  the  mouth  therefrom,  and  preventing  the 
decay  that  would  otherwise  result." 

Infringement  was  alleged  and  admitted  of  all  the  claims  of 
the  patent,  which  read  as  follows: 

1.  The  combination  of  a  prepared  root,  having  its  natural 
terminal  contour  near  the  margin  of  the  gum,  with  an  indos- 
ing-cap  attached  thereto  for  supporting  an  artificial  denture, 
substantially  as  described. 

2.  Combination  of  a  prepared  root,  having  its  natural  termi- 
nal contour  near  the  margin  of  the  gum,  with  an  inclosing-cap 
attached  thereto,  and  with  an  artificial  porcelain  or  other  crown 
supported  by  said  cap,  substantially  as  described. 

3.  The  combination  of  a  prepared  root,  having  its  natural 
terminal  contour  near  the  margin  of  the  gum,  with  an  inclos- 
ing-cap  attached  thereto,  the  said  cap  being  attached  to  the 
root  by  a  pin  or  suitable  attaching  contrivance  passing  upward 
and  into  a  suitable  cavity  in  the  root,  substantially  as  described. 

4.  The  combination  of  a  tooth  crown,  a  metallic  backing 
soldered  to  said  crown,  and  a  pin  firmly  soldered  to  said  arti- 
ficial backing  and  secured  to  and  passing  through  a  ferrule 
adapted  to  surround  the  root,  substantially  as  described. 

Two  other  claims  are  practically  repetitions  of  the  above. 

The  principal  defence  to  this  patent  was  that  of  abandon- 
ment, and  upon  this  ground  the  bill  was  dismissed  by  the 
Circuit  Court,  whose  opinion  regarding  the  validity  of  this 
patent  is  contained  in  another  case  involving  the  same  facts, 
reported  as  The  International  Tooth  Crown  Co.  v.  liichinondy 
24  Blatchford,  223,  and  30  Fed.  Rep.  775. 

Patent  No.  277,943  was  for  a  method  of  preparing  the  roots 
for  the  application  of  the  cap  covered  by  the  prior  patent,^ 
which  consisted  in  grooving  the  same  by  opposite  grooves, 
suddenly  removing  the  crown  from  the  root  by  a  suitable  for- 
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oep6  or  other  contrivance,  and  then  immediately  expelling  th» 
nerve  from  its  cavity  by  driving  a  suitable  shaped  piece  of 
wood  into  the  nerve  cavity,  in  removing  the  same  and  cleans- 
ing the  cavity,  and  in  immediately  plugging  or  filling  the  upper 
part  of  the  nerve  cavity  by  driving  in  another  piece  of  wood. 

The  defence  to  this  patent,  viz.,  want  of  novelty,  was  sus- 
tained by  the  court  below  and  the  bill  dismissed. 

Mr.  E.  N.  Dickerson  for  appellant. 

Mr.  John  K.  Beach  and  Mr.  Charlea  K.  Offldd  for  appellees^. 

Mb.  JusnoB  Bbown  delivered  the  opinion  of  the  court. 

Prior  to  the  invention  of  Dr.  Bichmond,  the  only  method  of 
supplying  an  artificial  for  a  natural  crown,  in  case  the  tooth 
had  decayed  or  broken  o£F,  was  by  what  is  called  a  peg  tooth* 
This  was  made  by  drilling  the  nerve  canal  larger;  then  a 
porcelain  tooth  with  a  liole  in  it  was  ground  to  fit  the  root, 
and  the  two  were  connected  together  by  a  wooden  6r  metallio 
pin  or  dowel  made  to  fit  the  hole  in  the  porcelain  as  well  as 
the  hole  in  the  tooth.  The  operation,  however,  was  very  unsat- 
isfactory. It  was  found  to  be  impossible  to  fit  the  artificial 
and  the  natural  tooth  so  closely  together  that  particles  of  food 
and  saliva  would  not  work  in  between  them,  fouling  the  mouth 
and  ultimately  causing  the  decay  of  the  root  or  such  a  swelling 
of  the  wood  as  would  split  the  root  in  the  act  of  mastication,  or 
such  an  enlargement  of  the  cavity  as  would  cause  the  wooden 
pin  to  drop  out,  resulting  in  either  cstse  in  the  loss  of  the  tooth. 
It  was  the  object  of  Dr.  Richmond  to  supersede- this  method  of 
crowning  teeth  by  a  more  perfect,  cleanly  and  durable  device. 

It  is  snbstantially^conceded  in  this  case,  and  was  found  by 
the  court  below,  that  his  patent  No.  277,941  describes  an  in- 
vention of  great  utility  in  the  practice  of  dentistry,  which  has 
beten  largely  adopted  by  the  profession  throughout  the  country, 
for  building  upon  the  roots  of  decayed  teeth  artificial  crowns, 
which  are  claimed  to  be  as  strong  and  as  well  adapted  to  the 
purposes  of  mastication  as  natural  teeth,  and  to  imitate  them 
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80  perfectly  in  appearance  that  it  is  impossible  to  distingnisb 
them  except  by  a  critical  examination. 

Gold  or  other  metallic  caps  were  not  wholly  unknown  before 
the  invention  of  Dr.  Richmond.  One  such,  known  as  the 
Morrison  operation,  was  described  in  the  Missouri  Dental 
Journal  of  May,  1879.  Another  is  explained  in  the  patent  of 
November  4,  1873,  to  John  B.  Beers,  who  seems  to  have  been 
the  first  to  make  use  of  a  screw  or  pivot  to  attach  the  cap  to 
the  root  of  the  tooth.  In  both  of  these  cement  or  porcc^in 
enamel  was  used  to  fill  the  cap  and  secure  the  necessary  adhe- 
sion to  the  root.  Two  or  three  other  similar  devices  are  shown ; 
but  none  of  them  seem  to  have  been  attended  by  any  practical 
success,  and  neither  of  them  exhibits  the  combination  of  the 
Richmond  patent.  Indeed,  it  was  scarcely  claimed  that  his 
invention  had  been  anticipated,  and,  as  infringement  of  all  his 
claims  was  admitted,  the  whole  defence  practically  turned  upon 
the  question  of  abandonment. 

The  f'xcts  bearing  upon  this  defence  are  substantially  as 
follows :  Dr.  Richmond  began  his  experiments  in  fitting  a 
gold  collar  to  the  neck  of  a  tooth  as  early  as  1875  or  1876  in 
San  Francisco,  and  he  states  himself  that  he  performed  the 
operation  described  in  his  principal  patent  in  the  mouth  of 
one  Ealloch  on  Christmas  of  1876,  and,  so  far  as  he  knew,  the 
operation  was  entirely  successful,  and  the  tooth  still  remained 
in  the  mouth  of  his  patient.  He  further  states  in  his  exami- 
nation \hat  he  practised  this  operation  extensively  in  San 
Francisco,  Chicago,  Detroit,  Cleveland,  New  York  and  New 
London,  and  demonstrated  it  to  five  hundred  dentists  in  pri- 
vate practice  and  in  public  clinics.  In  their  general  charac- 
teristics these  operations,  as  he  states  them  in  his  testimony, ' 
were  the  same  as  were  described  in  his  patent,  although  there 
appear  to  have  been  certain  differences  in  detail.  Sometimes 
the  tooth  was  backed  with  gold  and  sometimes  with  platina;^ 
sometimes  the  crowns  were  made  entirely  of  platina,  except 
the  solder  and  porcelain.  The  operation  lyas  performed  by 
making  a  band  surrounding  the  root,  with  a  porcelain  front,  a 
pin  extending  into  the  root,  and  the  whole  cemented  on  th^ 
root  in  one  piece.    The  band  was  made  with  a  piece  of  guM- 


Digitized  by  VjOOQIC 


«0  OCTOBER  TERM,  1890/ 

Opinion  qf  the  Court 

plate  material  soldered  together  to  form  a  solid  ring ;  this  was 
fitted  around  the  end  of  the  root.  The  porcelain  tooth  was 
then  ground  upon  this  band  to  correspond  with  the  adjoining 
tooth.  The  tooth  was  then  waxed  into  its  position ;  the  band 
was  then  removed,  and  the  porcelain  waxed  into  its  position  on 
the  band ;  the  pin  was  then  inserted  into  the  wax  forming  the 
crown,  the  porcelain,  pin  and  band  being  held  together  with 
wax.  It  was  then  mvested,  as  it  is  called,  with  marble  dust 
and  plaster.  The  wax  was  then  removed,  and  that  portion  of 
it  which  was  filled  with  wax  before  was  filled  with  gold,  form- 
ing one  solid  crown. 

It  is  but  just  to  the  plaintiff  to  state  in  this  connection  that 
Bichmond  appears  to  have  had  a  quarrel  with  the  treasurer  of 
the  plaintiff  company  in  1883,  very  soon  after  the  patent  was 
issued  to  the  Richmond  Tooth  Crown  Company  as  assignee  of 
the  inventor ;  and  that  he  was  called  as  a  witness  by  the  de- 
fendants, and  apparently  testified  under  a  strong  bias  against 
the  plaintiff;  but  his  evidence  regarding  the  extent  of  bis 
operations  is  fortified  by  a  large  number  of  letters  from  den- 
tists in  different  parts  of  the  country,  written  in  1878  and  1879, 
certifying  in  strong  language  to  the  value  of  his  invention. 
Indeed,  the  evidence  is  that  he  instructed  Dr.  Gaylord,  one  of 
the  defendants  in  this  suit,  in  the  art  of  making  and  applying 
this  tooth  crown  as  early  as  1879,  performing  two  operations 
in  Dr.  Gaylord's  mouth  and  one  in  that  of  a  patient,  and  re- 
ceiving pay  for  the  same.  As  the  application  for  the  patent 
was  not  made  until  December  1,  1882,  more  than  two  years 
after  all  these  operations  were  conducted,  the  evidence  of 
abandonment  is  overwhelming,  if  it  be  once  admitted  that  the 
operation  was  identical  with  that  described  in  the  patent,  oi* 
different  from  it  only  in  an  immaterial  particular. 

The  reply^  to  all  this  testimony  is,  that  the  tooth  crowns 
made  prior  to  the  year  1880  were  defective,  because  they  were 
made  with  an  incomplete  metallic  floor  to  the  ferrule,  and  for 
that  reason  the  metal  cap  or  thimble  was  more  or  less  leaky. 
There  is  considerable  evidence  upon  this  point.  Dr.  Gaylord 
swearing  tliat  the  operation  taught  to  him  was  exactly  like 
that  which  was  described  in  the  patent,  while  the  plaintiff's 
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witnesses  lay  great  stress  upon  the  point  that  the  cap  waa 
imperfect  by  reason  of  the  incomplete  covering  to  the  root, 
altfaoogh  in  some  cases  the  hole  or  aperture  is  admitted  to 
have  been  microscopic.  Among  the  earliest  exhibits  put  in 
evidence  is  that  known  as  Searles,  No.  1,  which  was  a  tooth 
tvhich  had  been  treat^ed  by  the  defendant  Gaylord  in  1879^ 
according  to  the  Richmond  process  as  then  practised,  and 
which  remained  in  good  condition  until  1885,  when  it  fell  out^ 
the  root  having  become  loose.  The  exhibit  as  originally  put 
i^  evidence  showed  the  root  surmounted  by  a  crown.  This 
Exhibit  Searles,  No.  1,  is  claimed  to  be  identical  with  the  patent 
iii  having  a  floor  extending  completely  across  the  ferrule,  and 
united  therewith  in  front  as  well  as  in  the  rear.  With  regard 
to  this,  however,  the  plaintiffs  expert  testifies  that  heihad  exam- 
ined it  with  a  magnifying  glass  and  with  a  microscope,  and 
did  not  find  that  there  was  a  closed  cap.  ^^  There  is  a  platina 
floor,  but  it  is  not  closed!  Therefore  the  tooth  cannot  show 
the  perfected  invention  of  Richmond,  for  it  does  not  show  any 
hermetically  closed  metallic  cap,  and  without  this  the  said  per- 
fected invention  is  not  found."  The  same  witness  on  redirect 
testifies  further  .with  regard  to  this  hole  by  saying :  *'  I  have 
examined  Searles,  No.  1,  carefully  under  a  powerful  magnify- 
ing glass.  I  find  an  opening  in  the  gold  around  the  pin,  and 
also  another  opening  about  the  middle  of  the  gold  which  forma 
a  part  of  the  floor."  It  was  said  by  the  Circuit  Judge  of  this 
and  another  similar  exhibit,  '^It  is  conceded  by  the  expert  for 
the  oomplAinant  that  if  these  dentures  had  been  made  with  a 
ring  or  ferrule  having  a  complete  floor  embracing  the  exposed 
end  of  the  root,  they  would  be  the  tooth  crowns  of  the  pateqU 
One  of  them  has  a  half  floor  of  platinum  back  of  the  porcelain 
under  the  ring,  intended  to  partially  inclose  the  exposed  end 
of  the  root,  and  the  other  has  a  partial  floor,  made  of  loose* 
gold  foil  stuffed  behind  the  porcelain  before  the  solder  waa 
flowed  through  the  back  of  the  crown.  It  is  insisted  that 
when  the  crown  is  constructed  in  this  way  it  does  not  have 
the  inclosing-cap  of  the  patent,  and  consequently  the  end  of 
the  root  is  not  hermetically  sealed.  The  controversy  as  to 
this  patent  is  thus  narrowed  to  the  question  whether  the  sub- 
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stitntion  of  a  complete  floor  over  the  end  of  the  f^rrtQe,  so 
as  to  wholly  inolose  the  end  of  the  natural  root,  in  the  place 
of  a  partial  floor,  involves  sufficient  invention  to  sustain  the 
patent." 

But  whether  a  xap  thus  constructed  be  imperfect  or  not,  it 
is  entirely  clear  that  the  closing  of  this  alleged  hole,  which  is 
so  small  that  its  very  existence  is  denied,  is  such  a  carrying 
forward  and  perfection  of  the  original  device  as  would  occur 
to  any  ordinary  dentist,  since  it  is  of  the  very  alphabet  of 
dental  science  that  the  dentine  of  a  tooth  shall  be  protected 
as  far  as  possible  from  the  action  of  food  and  the  fluids  of  the 
mouth.  There  is  little  doubt  that  some  progress  was  made 
between  the  first  operations  of  Dr.  Richmond  in  San  Francisco 
and  that  disclosed  by  his  patent ;  but  the  real  invention  was 
made  when  the  ferrule  with  the  porcelain  crown  was  adopted 
and  applied  to  the  root  of  a  tooth  prepared  for  the  purpose  of 
receiving  it.  All  subsequent  progress  was  made  on  this  line 
and  in  furtherance  of  this  idea,  and  was  such  as  would  occur 
to  an  ordinarily  skilful  dentist.  There  is  a  multitude  of  cases 
in  this  court  to  the  effect  that  something  more  is  required  to 
support  a  patent  than  a  slight  advance  over  what  had  preceded 
it  or  mere  superiority  in  workmanship  or  finish.  Smith  v. 
Nichols,  21  AVall.  112;  Atlantic  Wat  ha  v.  Brady,  107  U.  S. 
192,  199 ;  Pickering  v.  McCuUough,  104  U.  S.  310. 

Nor  do  we  think  the  use  which  Dr.  Richmond  made  of  h»s 
invention  can  be  fairly  called  experimental.  The  fact  that  he 
taught  it  to  a  large  number  of  dentists  throughout  the  country, 
with  no  suggestion  that  it  was  an  experiment,  and  received 
pay  for  such  instruction,  precludes  the  defence  he  now  sets 
up  that  all  this  was  simply  tentative.  It  was  said  in  Smith  dk 
Griggs  Mfg.  Co,  v.  Spragiie,  123  U.  S.  249,  256,  by  Mr.  Justice 
Matthews,  speaking  for  this  court:  "A  use  by  the  inventor 
for  the  purpose  of  testing  the  machine,  in  order  by  experiment 
to  devise  additional  means  .for  perfecting  the  success  of  its 
operation,  is  admissible ;  and  where,  as  incident  to  such,  use, 
the  product  of  its  operation  is  disposed  of  by  sale,  such  profit 
from  its  use  does  not  change  its  character;  but  wher^the  u$e 
is  mainly  for  the  purposes  of  trade  and  profit,  and  the  experi* 
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ment  is  merely  incidental  to  that,  the  principal,  and  not  the 
incident^  must  give  character  to  the  use.  The  thing  implied 
as  excepted  out  of  the  prohibition  of  the  statute  is  a  use  which 
may  be  properly  characterized  as  substantially  for  purposes  of 
experiment.  Where  the  substantial  use  is  not  for  that  purpose, 
but  is  otherwise  public,'  and  for  more  than  two  years  prior  to 
the  application,  it  comes  within  the  prohibition."  If,  as  was 
said  in  ConaUidaUd  Fruit  Jar  Co.  v.  Wright,  94  U.  S.  92,  94, 
and  Egbert  v.  Lippmann,  104  U.  S.  333,  a  single  instance  of 
sale  or  of  use  by  the  patentee  may  be  fatal  to  the  patent,  much 
more  is  this  so  where  the  patentee  publicly  performs  an  opera- 
tion covered  by  his  patent  in  a  dozen  different  cities  through- 
out the  country,  and  teaches  it  to  other  members  of  the  profes* 
sion,  who  adopt  it  as  a  recognized  feature  of  their  practice. 
Granting  that,  under  the  rule  laid  down  in  Elizabeth  v.  Pave- 
inent  Co.,  97  U.  S.  126,  a  patentee  has  a  right  to  test  the 
durability  of  his  invention  as  one  of  the  elements  of  its  success, 
it  is  manifest  that  his  experiments  to  that  end  should  extend 
no  farther,  either  in  time  or  in  the  number  of  cases  in  which 
it  is  used,  than  is  reasonably  necessary  for  that  purpose.  In 
that  case  the  inventor  of  a  pavement  who  had  filed  a  caveat 
therefor  laid  seventy-five  feet  of  it  upon  an  avenue  belouging 
to  a  toll  corporation,  of  which  he  was  a  stockholder,  and 
allowed  it  to  remain  there  six  years  before  he  took  out  bis 
patent,  visiting  it  almost^daily.  As  the  test  was  purely  experi- 
mental, and  he  received  no  compensation  for  the  use  of  his 
pavement,  it  was  held  not  to  constitute  an  abandonment.  But 
the  court  observed:  "If  the  inventor  allows  his  machine  to 
be  used  by  other  persons  generally,  either  with  or  without 
compensation,  or  if  it  is,  with  his  consent,  put  on  sale  for  such 
use,  then  it  will  be  in  public  use  and  on  public  sale,  within  the^ 
meaning  of  the  law."  Manifestly  that  case  is  no  authority  for 
the  useihat  was  made  of  the  patented  device  in  the  present  case. 
In  preparing  his  specification  Dr.  Richmond  naturally  laid 
great  stress  upon  the  hermetical  sealing  of  the  cap ;  as  he  must 
have  been  satisfied  that  his  first  operations  constituted  a  com- 
/plete  abandonment  of  what  he  did  to  the  public,  and  that  thb 
entire  validity  of  his  proposed  patent  would  depend  upon  his 
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ability  to  draw  a  distinction  between  his  operations  as  formerly 
and  as  then  conducted.  We  are  satisfied,  however,  that  his 
real  invention,  and  the  only  one  to  ivhich  he  was  properly 
entitled  to  a  patent,  is  such  as  he  put  in  practice  prior  to  the 
years  1878  and  1879,  and  tanght  so  extensively  throughout 
the  country.  In  the  light  of  this  testimony  we  are  compelled 
to  hold  that  this  constituted  such  an  abandonment  of  his  claim 
as  to  preclude  his  obtaining  a  valid  patent  for  it. 

Little  need  be  said  with  r^ard  to  patent  No.  277,943, 
which  is  for  preparing  the  root  for  the  reception  of  the  den- 
ture described  in  the  former  patent.  This  preparation  con- 
sists in  removing  the  crown  from  the  root,  and  then  driving 
into  the  nerve  cavity  a  suitably  shaped  piece  of  wood;  in 
removing  the  same  and  cleansing  the  nerve  cavity;  and  in 
immediately  plugging  or  filling  the  upper  part  of  the  nerve 
cavity  by  driving  in  another  piece  of  wood,  as  described  in 
his  fourth  claim.  These  operations  were  all  old,  and  were 
performed  in  the  order  stated  in  this  patent.  Practically,  the 
only  novelty  is  in  the  immediate  filling  of  the  nerve  cavity 
with  a  wooden  plug  after  the  previous  operation.  In  this  con- 
nection, the  patent  states  that,  *^  in  order  to  avoid  pain  by  treat- 
ing the  tooth  while  still  benumbed,  and  to  prevent  abscess  or 
inflammation,  it  is  very  important  to  close  the  pulp  canal' 
immediately.  This  I  accomplish  by  driving  a  second  piece  of 
wood,  shaped  like  the  first,  into  the  pulp  canal  in  the  presence 
of  carbolic  acid,  filling  it  to  its  apical  foramen,  thus  perfectly 
excluding  the  air." 

It  is  hardly  necessary  to  say  that  it  is  no  invention,  within 
the  meaning  of  the  law,  to  perform  with  increased  speed  a 
series  of  surgical  operations  old  in  themselves,  and  in  the 
order  in,  which  they  were  before  performed.  With  what 
celerity  these  successive  operations  shall  be  performed  depends 
entirely  upon  the  judgment  and  skill  of  the  operator,  and  does 
not  involve  any  question  of  novelty  which  would  entitle  him 
to  a  patent  therefor. 

The  decree  of  the  court  below  dismissing  the  bill  is  therefore 

Affirmed. 

Mr.  Justice  Brbweb  did  not  sit  in  this  case  and  took  no 
part  in  its  decision. 
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IIXINOIS  GRAND  TRUNK  RAILWAY  COMPANY  v. 

WADE. 

APPEAL   FBOM    THE    OIBOUIT   OOUBT   OF    THE    UNITED    STATES    FOB 
THE  NORTHERN  DISTRICT  OF  ILUN0I8. 

No.  251.    SabmliUd  ICareh  U,  1891.  —  DMided  April  27, 1891. 

Jnne  25,  1870,  tbe  town  of  Lamoille  voted  to  subscribe  $30,000  to  the  stock 
of  appellant,  and  August  6,  1870,  voted  to  subscribe  #10,000  additional 
thereto.  February  1,  1871,  the  town  subscribed  #40,000  thereto,  Issued 
40  bonds  of  $1000  each  In  payment  thereof,  and  received  #40,000  in  stock. 
The  company  parted  with  the  bonds,  and  the  same  were  sold  for  90  cents 
on  the  dollar,  and  the  majority  of  them  came  Into  possession  of  the  ap- 
pellee. The  #10,000  additional  subscription  was  held  void  as  violating* 
the  provisions  of  the  Constitution  of  Illinois,  adopted  July  2,  1870.* 
Thereupon  the  appellee  tiled  this  bill  againsc  the  town  and  the  railway 
company,  tendering  the.  bonds  for  surrender  and  cancellation,  and  pray- 
ing that  #10,000  of  the  stock  held  by  the  company  should  be  transferred 
to  him.  A  decree  was  entered  In  accordance  with  the  prayer  of  the  bllU 
from  which  the  railway  company  only  appealed.    Held, 

(1)  That  the  plaintiff's  rights,  so  far  as  concerned  the  town,  rested  on 

the  decree  which  the  town  had  not  appealed  from,  and  there  was 
no  matter  of  subrogation  to  be  considered  in  the  controversy  with 
the  railway  company ; 

(2)  That  the  railway  company,  having  parted  with  the  bonds  for  con- 

sideration, had  no  equities  which  It  could  set  up  as  against  the 

claim  of  the  plaintiff; 
(8)  That  there  was  no  question  of  laches  or  limitation ; 
(4)  That  It  vras  too  late  to  raise  the  objection  that  these  matters  could 

not  be  combined  In  one  suit 

In  EQumr.    The  case  is  stated  in  the  opinion. 

Mr.  John  J.  Herrick  for  appellant. 

Mr.  Oearge  A.  Sanders  and  Mr.  Thomas  S.  McClelland  for 
appellee. 

Mr,  Justice  Brewer  delivered  the  opinion  of  the  court. 

The  Illinois  Grand  Trunk  Railway  Company  was  incor- 
porated in  18G7,  under  a  special  charter  grante<l  by  the  legis- 
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lature  of  the  State  of  Illinois.  On  June  25,^1870,  the  town  of 
Lamoille  voted  to  subscribe  to  the  capital  stock  of  the  railway 
company  to  the  amount  of  thirty  thousand  dollars,  and  to 
issue  in  payment  therefor  its  bonds,  payable  in  ten  years,  of 
equal  amount.  On  August  6, 1870,  another  election  was  held, 
at  which  the  town  voted  to  subscribe  the  further  sum  of  ten 
thousand  dollars  to  the  stock  of  the  raflway  company,  and  to 
issue  its  bonds,  in  equal  amount,  in  payment  therefor.  On 
February  1,  1871,  in  pursuance  of  these  two  elections,  a  sub- 
scription on  behalf  of  the  town  was  made,  and  its  forty  bonds, 
ior  the  sum  of  one  thousand  dollars  each,  were  executed  and 
delivered  to  the  railway  company,  and  a  certificate  for  forty 
thousand  dollars  of  capital  stock  was  issued  by  the  railway 
company  and  delivered  to  the  town.  These  bonds  were  pay- 
able "to  bearer,"  and  when  received  by  the  railway  company 
were  transferred  by  it  to  the  Chicago,  Burlington  and  Quincy 
Bailroad  Company,  and  by  the  latter  were  sold  at  ninety  cents 
on  the  dollar.  Thereafter,  and  in  1871,  the  appellee  bought 
the  majority  of  these  bonds,  including  therein  the  whole  of 
the  last  ten  thousand  dollars  thereof  from  Jacob  R.  Shepherd 
&  Co.,  paying  ninety-nine  cents  on  the  dollar. 

No  question  is  made  as  to  the  sufficiency  or  validity  of  this 
transfer,  or  as  to  the  fact  that  the  appellee  acquired  all  the 
title  of  the  Illinois  Grand  Trunk  Railway  Company,  the 
original. obligee  in  the  bonds.  It  appears  that  on  July  2, 1870, 
this  section  of  the  Illinois  constitution  of  1870,  which  had  been 
separately  submitted  to  and  adopted  by  a  vote  of  the  people, 
went  into  effect : 

"No  county,  city,  town,  township  or  other  municipality, 
shall  ever  becdiue  subscriber  to  the  capital  stock  of  any  rail- 
road or  private  corporation,  or  make  donation  to  or  loan  its 
credit  in  aid  of  such  corporation :  Provided^  Twwever^  That 
the  adoption  of  this  article  shall  not  be  construed  as  affecting 
the  right  of  any  such  municipality  to  make  such  subscriptions 
where  the  same  have  been  authorized,  under  existing  laws,  by 
A  vote  of  the  people  of  such  municipalities  prior  to  such 
adoption."     SUrr  &  Curtis'  Stat.  vol.  1,  167. 

The  effect  of  the  adoption  of  this  section  was  to  render  void 
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the  action  of  the  town  on  August  6,  and  invalidate  the  ten 
thousand  dollars  of  bonds  issued  in  pursuance  of  that  vote. 

Wa<le  V.  WcdntU^  105  U.  S.  1,  and  cases  cited  in  the  opinion. 

'  Oa  March  28,  1885,  Wade,  the  holder  of  these  ten  thousand 
dollars  of  void  bonds,  filed  his  bill  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illinois,  against  the 
town  of  Lamoille  and  the  Illinois  Grand  Trunk  Bailway  Com- 
pany, in  which  bill  he  tendered  the  bonds  to  the  town  for  sur- 
render'and  cancellation,  and  prayed  that  ten  thousand  dollars 
of  the  forty  thousand  dollars  of  stock  issued  by  the  railway 
company  to  the  town  be  transferred  to  him.  fioth  the  town 
and  the  railway  company  filed  answers;  the  town  simply 
putting  the  plaintiff  to  proof  of  his  allegations,  and  asking 
that  if  ihe  plaintiff  be  decreed  the  title  to  the  stock,  the  decree, 
so  far  as  the  town  is  concerned,  be  at  his  costs  and  on  condition 
of  the  surrender  and  cancellation  of  the  bonds.  The  railway 
company  answered,  denying  at  length  the  principal  allegations 
of  plaintiff's  bill,  and  pleading  laches  and  limitation,  in  addi- 
tion, as  a  defence.  After  the  testimony  had  been  taken,  and 
on  June  24, 1887,  a  decree  was  entered  in  favor  of  the  plain- 
tiff, substantially  directing  that  Wade  deposit  in  the  office  of 
the  clerk  of  the  Circuit  Court,  for  the  benefit  of  the  town,  the 
ten  thousand  dollars  of  bonds  and  their  coupons,  and  that 
thereupon  he  be  put  into  possession  of  ten  thousand  dollars  of 
the  stock  of  the  railway  company  held  by  the  town.  From 
this  decree  the  railway  company  alone  prosecutes  an  appeal, 
the  town  being  content  to  abide  by  its  terms.  In  this  respect 
it  may  be  noticed  that  the  plaintiff  in  his  bill  alleged  that  the 
people  of  the  town  of  Lamoille  were  willing  that,  he  should 
have  all  the  benefit  and  advantage  which  he  could  derive  from 
said  stock,  but  that  the  officers  of  the  town  refused  to  deliver 
the  certificate.  Appellant  relies  largely  upon  the  case  of 
j£Uia  Life  Insurance  Company  v.  Middleport^  124  U.  S.  534, 
and  contends  that  under  the  authority  of  that  case  the  plain- 
tiff could  not  be  subrogated  to  the  rights  of  the  town  in  this 
ten  thousand  dollars  of  stock.  It  also  contends  that  the  sub- 
scription by  the  town  to  that  amount  of  stock,  and  the  issue 
by  the  railway  company  thereof,  was  itself  a  void  transaction. 


Digitized  by  VjOOQIC 


68  OCTOBER  TERM,  1890. 

Opinion  of  the  Court. 

and  conferred  no  title  on  the  town  thereto;  and,  finally,  that 
laches  and  limitation  constituted  a  good  defence  to  plaintiff's 
claim. 

Assuming  that  the  first  contention  of  appellant  might  be  of 
force  if  the  town  had  joined  in  the  appeal,  we  are  of  opinion 
that  it  is  a  defence  which  the  railway  company  alone  cannot 
now  make.  By  the  decree,  the  rights  of  the  town  to  that 
stock  have  been  transferred  to  the  plaintiff.  The  town  not 
challenging  the  decree,  it  is  final,  and  the  plaiiitiff,  in  respect 
to  the  rights  of  the  town  in  the  stock,  stands  in  the  same  atti- 
tude that  he  would  stand  if  the  town  had  voluntarily  transferred 
it  to  him.  The  railway  company  has  no  interest  in  protecting 
the  rights  of  the  town.  It  could  not  interfere  to  prevent  a 
voluntary  transfer  of  the  stock,  and  it  cannot  be  heard  to  say 
that  the  town  shall  not  abide  by  the  terms  of  that  decree;  so 
that  the  present  appeal  is  to  be  considered  by  us  precisely  as 
though  the  town  had  voluntarily  transferred  the  stock  to  the 
plaintiff,  or  as  though  he  had  in  a  different  suit,  and  by  a 
prior  decree,  obtained  a  transfer  of  its  interest.  >  There  is, 
therefore,  no  matter  of  subrogation  to  be  considered,  and  no 
inquiry  into  the  extent  to  which  this  doctrine  could  be  applied. 
The  plaintiff  has  all  the  rights  that  the  town  had.  Under 
those  circumstances,  can  the  railway  company  challenge  this 
decree  ?  It  insists  that  the  whole  transaction  in  respect  to  the 
ten  thousand  dollars  of  stock  between  the  town  and  itself  was 
void;  but  the  facts,  as  disclosed,  are,  that  there  were  two 
votes  to  subscribe,  one  on  June  25,  for  thirty  thousand  dollars, 
and  one  on  August  6,  for  ten  thousand  dollars,  of  stock.  The 
validity  of  the  first  vote,  and  of  the  bonds  issued  thereunder, 
is  not  challenged.  No  separate  subscriptions  were  made,  but 
on  February  1,  1871,  one  subscription  of  forty  thousand  dol- 
lars was  made  by  the  town,  and  one  certificate  for  four  hun- 
dred shares  of  one  hundred  dollars  each,  issued  by  the  railway 
company  to  the  town.  Can  the  legal  title  of  the  town  to  these 
four  hundred  shares  be  doubted  ?  Clearly  not.  It  has  paid 
therefor  thirty  thousand  dollars  of  valid  securities.  If  it  has 
not  paid  in  lull  for  the  four  hundred  shares,  it  has  paid  seventy- 
live  per  cent  of  the  amount  due  therefor;  and  its  title  acquired 
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thereby  was  good.  Whatever  rights  the  railway  company 
might  have  if  the  ten  tboosand  dollars  of  bonds  had  been 
declared  void  while  in  its  hands,  or  if  it  had  not  sold  them  and 
received  consideration  for  them  froin  other  parties,  or  if,  hav- 
ing received  consideration,  it  had  returned  the  same  and  taken 
np  the  bonds  when  they  were  declarred  void,  and  now  tendered 
them  back  to  the  town,  need  not  be  considered.  It  is  enoagh 
that  it  took  the  forty  thousand  dollars  of  bonds  as  payment 
for  this  subscription  for  an  equal  amount  of  stock ;  that  it  dis- 
posed of  those  bonds  and  received  value  therefor ;  and  that  it 
has  never  offered  to  return  the  void  bonds  to  the  town,  and 
never  taken  any  proceedings  to  assert  its  equitable  rights,  it 
any  it  had,  in  the  stock.  The  equity  of  plaintiff's  claim  is 
manifest.  The  railway  company  received  all  the  bonds  —  the 
void  as  well  as  the  valid  —  on  the  same  terms,  and  as  payment 
dollar  for  dollar,  for  the  stock  it  issued.  It  transfeired  all  the 
bonds,  receiving  the  same  consideration  for  one  as  for  the 
other.  The  party  who  took  these  bonds  from  it  sold  the  en- 
tire series,  and  received  ninety  cents  on  the  dollar ;  and  so, 
by  sabsequent  sales,  they  passed  from  one  to  another  until  the 
major  part  of  the  whole  series  reached  the  plaintiff.  The  rail- 
way company  has  never  returned  any  of  the  consideration  it 
received,  or  been  called  upon  to  pay  back  a  single  dollar; 
neither  has  any  one  of  the  subsequent  vendees.  The  plaintiff, 
and  the  plantiff  alone,  is  the  one  out  of  money ;  and  now» 
when  he  proposes  to  take  this  stock  for  the  money  which  he 
has  paid  out,  and  thus  close  the  entire  transaction,  the  railway 
company  objects.  It  received  these  bonds  as  valid  ;  it  got  full 
value  for  them,  and  still  objects  that  the  town  ought' not  to  be 
permitted  to  do  justice  to  the  party  who  has  unfortunately 
parted  with  his  money  for  these  void  securities.  If  ever  there 
was  a  case  in  which  no  wrong  was  done,  and  justice  and  equity 
are  meted  out  to  all  the  parties,  this  is  such  a  case. 

In  regard  to  the  last  contention,  it  is  enough  to  say  that  the 
rights  of  complainant  as  against  the  railway  company  may  be 
considered  as  having  been  for  the  first  time  established  by  the 
decree ;  and  surely  in  that  light  there  is  no  question  of  laches 
or  limitation.    If  it  be  objected  that,  therefpre,  when  the  bill 
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was  filed  in  the  first  instance  no  right  existed  in  plaintiff,  as 
against  the  railway  company,  it  is  enough  to  say  that  no 
objection  was  made  on  the  ground  that  plaintiff  had  not  yet 
acquired  the  rights  of  the  town.  It  may  be  true  that  for  all 
the  relief  claimed,  and  in  view  of  the  fact  that  the  stock  was 
all  included  in  one  certificate,  the  railway  company  was  a  nec- 
essary party  to  the  suit;  and  yet  it  cannot  be  doubted  that 
the  plaintiff  could,  in  a  separate  proceeding  against  the  town 
alone,  have  established  his  right  to  one-fourth  ofthe  four  hun- 
dred shares,  and  thereafter  filed  his  bill  to  compel  a  recogni- 
tion by  the  railway  company  of  this  right.  Ko  objection  was 
made  to  combining  these  matters  in  one  suit,  and  it  is  now  too 
late  to  raise  the  objection. 
The  decree  of  the  Circuit  Court  was  right,  and  it  is 

Affirmed. 

The  Chief  Justice  did  not  participate  in  the  consideration 
and  decision  of  this  case. 


No,  252.  Illijtois  Grand  Trunk  Railway  Company  v.  Wade. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois,  submitted  March  24,  1891,  presents  the 
same  questions,  and  the  decree  in  that  case  also  will  be  affirmed. 

The  Chief  Justice  did  not  participate  in  the  consideration  and 
decision  of  this  pase. 

Mr.  John  J,  Herrick  for  appellant. 

Mr.  Oeorge  A.  Sanders  and  Mr.  Thomas  /Si  McClelland  for 
appellee. 
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HARPER  COUNTY  COMMISSIONERS  v.  ROSE. 

KBBOB  TO  THE  OIBOUTT  OOUBT  OF   THE    UNITED    STATES    FOB    THE 
DI8TBICT  OF  KANSAS. 

No.  S84.    Sabmtttod  April  2, 1891. — Dedded  AprU  27, 1891. 

The  filing  of  an  unverified  general  reply  to  a  verified  answer  In  Kansas, 

does  not  admit  the  truth  of  the  statements  In  the  answer  if  it  was  not 

incnmbentron  the  plaintiff  to  file  It. 
The  qnestion  of  the  fraudulent  organization  of  Comanche  County  in  Kansas 

was  fully  considered  by  this  court  in  Comanche  County  v,  Lewis,  188 

U.  8.  198,  and  Is  no  longer  open. 
The  validity  of  bonds  such  as  are  sued  on  In  this  case  was  settled  by  the 

decisions  In  Lewis  v.  Commissioners,  105  U.  S.  789,  and  Conianche  County 

T.  Lewis,  188  U.  8.  198. 

This  was  an  action  on  twenty  bonds  and  a  large  number  of 
interest  coupons  attached,  issued  by  Harper  County,  yansawy 
December  1,  1873,  for  the  purpose  of  raising  the  necessary 
funds  to  build  a  court-house.  Th6  bonds  and  coupon^  were  in 
form  like  the  following,  differing  only  as  to  their  numbers : 

"Unitkd  States  op  Ahbbica,  State  of  ICansas. 

«  Number  1.  DoUars,  500^ 

"  CouvirUouBe  Bond  of  Harper  County ^  State  of  Kansas. 

^^Enow  all  men  by  these  presents  that  the  county  of  Har- 
per, in  the  State  of  Kansas,  acknowledges  itself  to  owe  and 
promises  to  pay  to  bearer  five  hundred  dollars,  lawful  money 
of  the  United  States  of  America,  on  the  first  day  of  December^ 
A.D.  eighteen  hundred  and  eighty-three,  at  the  National  (500) 
rark  Bank,  in  the  city  of  New  York,  with  interest  at  the  rate 
of  ten  per  cent  per  annum,  payable  semi-annually  on  the  first 
days  of  June  and  December  of  each  year,  on  the  surrender  of 
the  annexed  coupons  as  they  become  due,  at  said  National 
Park  Bank  in  the  city  of  New  York; 

^^This  bond  is  one  of  a  series  of  fifty  bonds,  of  five  hundred 
dollars  each,  issued  for  the  purpose  of  building  a  court-house 
in  said  county  in  pursuance  of  and  in  accordance  with  the 
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vote  of  a  majority  of  over  three-fifths  of  the  qualiiiea  electors 
of  said  county  of  Harper,  at  an  election  held  for  that  purpose, 
as  required  by  law,  on  the  4th  day  of  November,  a.d.  1873. 
,  ''In  testimony  whereof,  the  board  of  county  commissioners 
of  said  county  have  caused  this  bond  to  be  signed  by  the 
chairman  of  said  board  and  by  the  county  clerk  of  said  county, 
and  to  be  sealed  with  the  seal  of  said  county,  and  to  be  reg- 
istered, as  required  by  law,  at  Bluflf  City,  the  county  seat  of 
said  county,  this  the  first  day  of  December,  a.d.  1873. 
"  [seal.]  "  N.  W.  Weaver, 

"  Chairman  Board  of  County  Commissioners. 
"Attest:  G.  H.  Walker,  County  Clerk  of  Harper  Cov/nty.^^ 

"  25         The  County  of  Harper,  State  of.  Kansas,  25 

"  Will  pay  to  the  bearer,  at  the  JIaitional  Park  Bf  nk,  in  the 
city  of  New  York,  on  the  first  day  of  (4)  December,  1875, 
twenty-five  dollars,  for  six  months'  interest  due  oii^court-hoase 
bond.    No.  one.  N.  W.  Weaver, 

"  Chairman  Board  of  County  Commissioners. 
"  G.  H.  Walker,  County  Clerk:' 

Upon  each  bond  was  the  following  certificate  of  registra- 
tion, signed  and  sealed  by  the  auditor  of  state : 

"  Court-House  Bond  of  Harper  County,  State  of  Kansas. 

"I,  D.  W.  Wilder,  auditor  of  the  State  of  Kansas^do  hereby 
certify  that  this  bond  was  regularly  and  legally  i^ued^  that 
the  signatures  thereto  are  genuine,  and  that  su^h  bond  has 
been  duly  registered  in  ray  ofiice  in  accordance  wkh  an  act  of 
the  legislature  entitled  ^An  act  to  authorize  counties,  incor- 
porated cities  and  municipal  townships  to  issue  bonds  for  the 
purpose  of  building  bridges,  aiding  in  the  construction  of  rail- 
roads or  other  works  of  internal  improvements,  and  providing; 
for  the  registration  of  such  bonds,  the  registration  of  other 
bonds,  and  the  repealing  of  all  laws  in  conflict  therewith,* 
approved  March  2.  1S7.^>. 

"Witness. my  hand  and  official  seaj  Hiis  12th  day  of  March, 
1874. 

"  D.  W.  Wilder,  Audiior  of  Stated' 
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These  bonds  were  purchased  by  the  plaintiff,  in  open  mar- 
ket, before  maturity,  for  a  valuable  consideration,  without 
notice  of  any  defect  in  their  issue  or  in  any  of  the  proceedings 
relating  to  the  organization  of  the  county  issuing  them,  and 
not  having  been  paid  at  maturity,  this  suit  was  brought  to 
enforce  their  payment. 

There  was  a  demurrer  to  the  petition  setting  up  the  statute 
of  limitations  of  Kansas,  as  to  certain  of  the  coupons,  which 
the  court  sustained.  The  defendant  then  answered.  The 
answer  consisted  of  a  general  denial  and  the  following  special 
denials  and  averments:  It  denied  (1)  that  at  the  date  the 
bonds  were  issued,  or  at  any  time  prior  thereto,  the  county  of 
Harper  was  a  body  corporate  or  politic  capable  of  issuing  any  ' 
such  bonds ;  (2)  that  at  said  date  N.  W.  Weaver  was  chairman 
of  the  board  of  county  commissioners,  or  that  G.  H.  Walker 
was  county  clerk,  of  that  county ;  (3)  the  execution  of  the 
bonds  and  coupons  sued  on;  (4)  that  at  the  date  when  the 
bonds  were  issued  there  was  any  person  or  persons  or  any 
body  corporate  or  politic  in  Harper  County  that  had  any 
authority  to  issue  said  bonds  and  coupons ;  and  (5)  that  the 
bonds  and  coupons  were  ever  registered  in  Harper  County,  as 
required  by  law,  or  that  there  was  ever  any  election  held  as 
to  their  issue,  as  required  by  law.  It  then  averred  that  all 
papers,  acts  and  statements  relating  to  the  attempted  orga,ni- 
zation  of  Harper  County,  on  the  20th  of  August,  1S73,  and 
everything  contained  therein,  were  false,  fraudulent  and 
forged;  and  that  said  bonds  and  coupons,  and  all  acts  as 
to  their  attempted  issue,  were  false,  fraudulent  and  forged. 

The  plaintiff  filed  a  reply,  and  issue  being  joined,  the  case 
went  to  trial  before  Judge  Foster  and  a  jury.  On  the  trial 
the  plaintiff,  to  maintain  the  issue  on  his  part,  gave  ^evidence, 
which  was  undisputed,  to  prove  that  he  was  a  bona  fide  holder 
of  the  bonds  and  coupons  sued  on,  having  purchased  them 
before  maturity,  for  a  valuable  consideration,  in  open  market, 
in  the  city  of  St.  Louis.  He  also  introduceil  in  evidence 
properly  exemplified  copies  of  records  in  the  office  of  the 
secretary  of  State  of  Kansas,  relative  to  the  organization  of 
the  county  of  Harper  in  1873,  showing  that  that  organization 


Digitized  by  VjOOQIC 


74  OCTOBER  TERM,  1890. 

Opinion  of  the  Court. 

bad  been  officially  recognized  by  both  the  executive  and  the 
legislative  departments  of  the  government  of  the  State.  The 
bonds  anji  coupons  sued  on  were  also  introduced  in  evidence 
by  the  plaintiff.  To  the  introduction  of  the  foregoing  evi- 
dence the  defendant  at  the  time  objected,  but  the  objection^ 
were  overruled  and  exceptions  were  saved. 

The  defendant  to  maintain  the  issue  on  its  part  offered  to 
introduce  certain  oral  evidence  tending  to  disprove  the  organi- 
zation of  the  county  in  1873,  or  at  any  time  prior  to  the  issue 
of. the  bonds  and  coupons  in  suit;  and  also  offered  to  prove,  by 
the  same  kind  of  evidence,  that  at  the  date  of  the  issue  of  the 
bonds  and  coupons  neither  N.  W.  Weaver,  who  signed  them 
as  ^'Chairman  Board  of  County  Commissioners,'*  nor  G.  H. 
Walker,  who  attested  them  as  "  County  Clerk,"  lived  in  the 
territory  comprised  in  Harper  County.  To  the  introduction 
of  this  evidence  the  plaintiff  objected,  and  the  court  sustained 
the  objections,  whereupon  exceptions  were  taken. 

The  jury,  under  the  direction  of  the  court,  found  a  verdict 
in  favor  of  the  plaintiff  for  the  sum  of  $17,645,  upon  which 
judgment  was  rendered,  A  motion  for  a  new  trial  having 
been  overruled,  this  writ  of  error  was  sued  out. 

Mr.  William  E.  Earle  and  Mr.  William  T.  S.  Curtis  for 
plaintiff  in  error. 

Mr,  W.  11.  Roasington^  Mr.  Charlea  B.  Smith  and  Mr.  E.  J. 
DaUaa  for  defendant  in  error. 

Mb.  Justice  Lamar,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

A  preliminary  question  of  pleading  raised  by  the  defendant 
meets  us  at  the  threshold  of  our  investigations.  It  is  urged 
that,  as  the  answer  was  verified  by  the  oath  of  the  defendant, 
and  as  the  reply  was  not  verified  by  any  oath  of  the  plaintiff, 
therefore  the  verified  answer  must  be  taken  as  true,  under  sec- 
tion 108  of  the  Code  of  Civil  Procedure  of  Kansas,  as  amended 
by  sec.  1,  c.  61,  Kansas  Laws  of  1886.  That  section  is  as 
follows : 
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"Sec.  108.  In  all  actions,  allegations  of  the  execution  of 
vrritteu  instructions  and  endorsements  thereon,  of  the  existence 
of  a  corporation  or  partnership,  or  of  any  ap|)oiutnient  or 
authority,  or  the  correctness  of  any  account,  duly  verified  by 
the  affidavit  of  the  party,  his  agent  or  attoniey,  shall  be  taken 
as  true  unless  the  denial  of  the  same  be  verified  by  the  affi- 
davit of  the  party,  his  agent  or  attorney." 

We  do  not  think  this  section  has  any  application  to  the 
question  at  issue.  The  answer  in  tills  case  was  nothing  more 
than  a  general  denial  of  the  legality  of  the  bonds  and  coupons 
sued  on,  for  the  reasons  therein  stated,  and  it  was  not  incumbent 
upon  the  plaintiflT  to  file  any  reply  at  all.  This  section  of  the 
code  might  have  applieil  against  the  defendant  had  its  answer 
not  been  verified.  Moreover,  suppose  all  that  is  claimed  by  the 
answer  be  taken  as  true,  we  do  not  see  how  it  can  operate  to 
defeat  the  right  of  the  plaintiflf  to  recover  on  the  bonds  in  suit. 

At  the  date  the  bonds  were  issued,  duly  organized  counties 
in  the  State  of  Kansas  had  ample  authority  to  issue  bonds  for 
the  purpose  of  internal  improvements.  Statutes  of  1868,  c.  52 
(now  Compiled  Laws  of  1885,  p.  509);  act  of  March  2,  1872, 
sec.  1 ;  Comanche  County  v.  Lewis^  133  U.  S.  198.  Indeed, 
this  proposition  does  not  appear  to  be  disputed. 

it  is  also  admitted  by  the  plaintiff  in  error  that  questions 
affecting  the  fraudulent  organization  of  the  county  in  1873  are 
no  longer  open ;  for,  while  that  organization  was  confesseiUy 
fraudulent,  it  was  recognizetl  and  validated  by  the  legislative 
and  executive  departments  of  the  State  of  Kansas  in  various 
ways,  and  was  directly  passed  upon  by  the  Supreme  Court  of 
the  State  in  The  State  ex  rel.  v.  Stevens^  21  Kansas,  210.  In 
that  case  the  proceedings  relative  to  the  organization  of  Har- 
per County  in  1873  were  reviewed  by  ihe  Supreme  Court  of 
Kansas,  and  it  was  held  that,  although  the  original  organiza- 
tion of -the  county  was  fraudulent,  yet,  as  the  county  had 
a  de  fa/ito  organization,  as  the  records  of  such  organization 
appeared  regular  and  valid  upon  their  face,  and  as  the  gov- 
ernor recognized  and  proclaimed  such  organization,  the  sub- 
sequent recognition  of  the  validity  of  it  by  the  legislature  of 
the  State  made  the  same  valid  and  binding.  See  also  Coman- 
che County  V.  Lewis,  supra. 
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These  bonds  having  been  issaed  while  that  oi^ganization  of 
tiie  county  was  in  existence^  and  reoiting  that  they  were  issned 
^  in  pursuance  of  and  in  accordance  with  a  vote  of  a  majority 
of  over  three-fifths  of  the  qualified  electors"  of  the  county 
^as  required  by  law;"  and  the  auditor  of  the  State  having 
certified  that  they  were  ^^  regularly  and  legally  issued,  that 
the  signatures  thereto  are  genuine,  and  that  such  bond  has 
been  duly  registered,"  in  accordance  with  the  law  qf  the  State, 
are  the  valid  obligations  of  the  county  in  the  hands  of  bona 
JUh  purchasers,  for  value,  before  maturity.  Comanche  County 
V.  LewiSy  mjvpra;  Lewia  v.  Oomfrnssionsrs,  106  U.  S.  789,  749* 

There  if  no  material  distinction,  in  principle,  between  this 
loase  and  the  cases  just  cited.  Oomanoka  County  v.  Zeiots  in- 
volved the  validity  of  bonds  similar  to  these  in  suit,  which  had 
been  issued  by  Comanche  County,  and  Zeuns  v.  Oommissum- 
0t9  involved  tiie  validity  of  similar,  bonds  issued  by  Barbour 
County,  Kansas.  The  bonds  in  suit  in  both  of  those  cases 
were  held  valid  and  binding  »upon  the  respective  counties; 
and  the  reasons  for  such  rulings  were  very  fully  and  deariy 
stated  in  the  opinions  ther^.  This  case  is  ruled  by  those, 
and  the  judgment  below  is 

Affirmed. 


^TNA  LIFE  mSUEANCE  COMPANr  v.  WAED. 

SBBOB    TO    THE   dBOUIT   COURT  OF   THB  UinTBD  STATES  FOB  THB 

DisT^or  OF  mew  j^ESSsir. 

Ko.1888.    ArgoadlbNh  4, 6, 18Bl.»I>«tld«d  April  ST.  Un. 

When  the  trial  court  has  glyoA^he  substance  of  a  requested  charge  to  the 
Jurji'^it  is  under  no  obllgatlon-to  repeat  It  in  the  requested  language. 

When  evidence  olfered  by  one  party  at  the  trial  tends  to  discredit  tbiat  offered 
by  the  other,  It  is  for  the  Jury  to  weigh  and  decide,  under  proper  instruc- 
tions from  the  court 

In  an  action  to  recover  on  a  poUcy  of  Ufe  insnrance  where  the  defence 
is  that  the  death  was  caused  by  intemperance,  which  by  the  terms  of  the 
poUcy  exempted  tiie  company  from  liability,  it  is  no  error  in  the  court  to 
instruct  the  jury  that  they  are  at  liberty  to  reject  the  diagnosis  of  a 
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medical  witness  offered  on  behalf  of  the  defendant.  If  they  liavc  no  con- 
fldeuce  in  his  skill  and  experience,  the  same  having  been  assailed  by  the 
plaintift^s  testimony. 

An  instruction  to  the  jnry  In  such  case  that  the  evidence  of  the  defence 
need  not  be  so  convincing  as  to  be  beyond  reasonable  doubt,  but  that  the 
weight  of  testimony  must  decidedly  preponderate  on  the  side  of  the  de- 
fendant is  not  error,  when  the  two  clauses  are  taken  together  and  in  con- 
nection with  the  whole  tenor  and  effect  of  the  charge,  although  the 
phrase  •* decidedly  preponderate"  Is  not  technically  exact  with  reference 
to  the  weight  and  quantity  of  evidence  necessary  to  justify  a  verdict  In 
civil  cases. 

In  a  case  like  this,  this  court  is  confined  to  the  consiileration  of  exceptions 
taken  at  the  trial,  to  the  admission  or  rejection  of  evidence  and  to  the 
charge  of  the  court  and  its  refusals  to  charge;  and  it  has  no  concern 
with  questions  of  fact  or  with  the  weight  to  1>e  g'lven  to  evidence  which 
was  properly  admitted. 

This  was  an  action  on  a  policy  of  life  insurance.  There 
have  been  three  trials  of  it  by  jury,  in  each  of  which  there 
has  been  a  verdict  in  favor  of  the  plaintiff,  for  the  full  amount 
of  the  policy.  The  case  was  before  the  court  at  October  term, 
1887,  JStna  Life  Ins.  Co,  v.  Davey,  123  U.  S.  739,  where  the 
judgment  of  the  court  below  on  the  first  verdict  was  reversed 
and  a  new  trial  ordered  because  of  certain  erroneous  instruc- 
tions to  the  jury  in  th§  charge  of  the  court.  The  proceedings 
in  the  court  below  in  relation  to  the  first  and  second  trials  are 
repoi-ted  in  20  Fed.  Eep.  482 ;  20  Fed.  Rep.  494 ;  38  Fed.  Rep. 
650,  and  40  Fed.  Rep.  911. 

The  case  as  now  presented  is  as  follows :  The  defendant  in 
error,  Ada  Ward,  formerly  Ada  Dave3',  was  the  wife  of  Wil- 
liam A.  Davey,  of  Jersey  City,  New  Jersey,  and  the  benefi- 
ciary named  in  a  policy  of  life  insurance  issued  by  the  plaintiff 
in  error  on  the  life  of  Mr.  Davey,  for  the  sum  of  S10,000,  dated 
July  16,1879.  Mr.  Davey  died  on  the  6th  of  August,  1881,  at 
Alexandria  Bay,  New  ^York,  and  within  ninety  days  there- 
after, to  wit,  August  16, 1881,  his  widow  gave  to  the  company 
.due  notice  and  proofs  of  his  death,  as  required  by  the  terms 
of  tha  policy/ arid- demanded  payment  of  the  «'^mount  named 
therein,  which  w^is  ^cisfused,  and  thereupon  this  action  was 
brought.  Sp  foras  the  present  status  of  the  case  is  concerned, 
thevd^feupe  ik^  t^e;«^5ti^  is,  th^t  there  ^vas  a  breach  of  that 
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oooditioQ  in  the  policy,  on  the  part  of  Mr.  Davey,  which  pro- 
vided that  if  he  '^  shall  become  so  far  intemperate  as  to  impair 
his  health  or  induce  delirium  tremens,"  then  the  policy  should 
become  null  and  void. 

On  the  trial  of  the  case  before  Judge  Green  and  a  jury,  the 
plaintiff,  to  maintain  the  issue  on  her  part,  introduced  evidence 
showing  the  death  of  Mr.  Davey,  and  also  certain  papers  con- 
stitiiting  proofs  of  loss,  .including  the  certificate  of  death  of 
the  deceased  by  Dr.  Rae,  the  family  physician.  In  this  cer- 
tificate the  following  questions  and  answers  occur :  '^  3.  Was 
his  last  illness  occasioned,  or  had  his  general  health  been  im- 
paired, by  any  pernicious  habits  1  A.  He  was  in  the  habit  of 
using  stimulants  and  a  great  deal  of  tobacco ;  probably  they 
impaired  his  health."  ''  5.  -Was  his  health  impaired  by  intem- 
perance? A.  See  answer  to  3.  B.  Was  his  death  caused, 
directly  or  indirectly,  from  intemperance !  See  answer  to  3." 
The  plaintiff  thereupon  rested  her  case. 

The  defendant  introduced  the  evidence  of  a  large  number  of 
witnesses  to  prove  the  breach  of  the  above-mentioned  condition 
in  tVe  policy.  All  of  them  were  associated  with  him  whilst  he 
was  |at  Alexandria  Bay,  most  of  them  boatmen  engaged  in 
rdv^g  on  the  St.  Lawrence  River,  clerks  and  keepers  of  hotels, 
a  bell-boy,  the  physician  who  attended  him  in  his  last  illness, 
and  two  medical  experts.  The  evidence  of  these  witnesses 
was  to  the  following  effect :  In  the  evening  of  the  24th  of 
July,  1881,  Mr.  Davey  arrived  at  Alexandria  Bay  on  the  St. 
Lawrence  River,  on  his  annual  fishing  excursion  to  that  place, 
and  put  up  at  the  Grossman  House.  He  seemed  at  that  time 
to  be  in  delicate  health,  and  one  of  the  witnesses,  at  least, 

Stified  that  he  shuffled  in  his  walk  while  going  up  to  the 
bel.  From  that  date  up  until  Monday,  August  the  1st, 
William  White,  the  boatman,  testifies  that  the  deceased  was 
on  the  rji\^r  every  day  with  him,  from  8  or  9  a.m.  until  the 
middle  of  the  afternoon  or  in  the  evening,  and  that  while  on 
the  river  the  deceased  drank  about  a  quart  of  brandy  dm\y. 
In  addition  thereto,  according  to  the  testimony  of  the  bell-boy 
at  the  hotel,  the  saloon-keeper  and  several  boatmen,  he  drank  at 
the  bar  of  the  Crossnmn  House  every  evening,  quite  freely,  and 
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sometimes  in  the  morning  before  breakfast;  and  frequently 
went  across  the  river  to  Lockjwrt  and  to  another  ])lace  known 
as  the  Island  Vi^w  House,  kept  by  one  Theodore  Lear,  and 
drank  heavily  of  brandy  at  both  places,  as  testified  to  by  the 
resi>ective  keepers  and  bar-tenders  of  those  hotels.  The  bell- 
boy at  the  Grossman  House  testifies  that  very  often  during  the 
period  mentioned  he  had  several  drinks  sent  to  his  room  in  the 
evening  and  sometimes  in  the  morning;  and  that  on  the  after- 
noon of  Tuesday,  August  2,  at  the  request  of  Mr.  Davey,  he 
carried  two  quart  bottles  of  liquor  to  his  room  —  one  of  brandy 
or  whiskey  and  the  other  of  gin.  On  going  to  .his  room  on 
the  morning  of  Wednesday,  the  3d  of  August,  the  bell-boy 
says  those  two  bottles  were  empty  and  Mr.  Davey  was  sitting 
in  bed  in  a  very  weak  and  nervous  condition,  his  clothing  and 
the  bed  clothing  spattered  with  blood,  and  there  was  consider- 
able blood  in  the  slop-jar  beside  the  bed.  The  bellboy  notified 
the  proprietor  of  the  hotel  of  the  affair,  and  he,  together  with 
Frank  Bruce,  a  clerk  at  the  hotel,  (who  was  then  studying 
medicine  and  has  since  graduated  in  that  science,  and  is  now  a 
practising  physician,)  went  to  Davey's  room.  They  at  once 
sent  for  Dr.  L.  C.  Watson,  a  practising  phj-sician  at  that  place. 
Dr.  Watson  testified  that  Davey  said  to  him  that  he  had  been 
cautioned  by  his  family  physician  that  if  he  persisted  in  "hav- 
ing these  times,"  he  would  have  hemorrhage  of  the  stomach, 
which  would  probably  kill  him.  And  then  looking  at  the 
blood,  he  said :  "  There  is  the  blood,  and  I  suppose  it  is  all  up 
with  me  now." 

Bruce  and  Dale  also  testified  that  Davey  complained  .of 
seeing  pitch,  fire  and  smoke  in  the  rooni  when  none  exists ; 
and  Bruce  further  testified  that  Davey  imagined  that  some- 
body wad  trying  to  saw  off  his  limbs,  iind  that  there  was  a 
heavy  pipe  lying  across  "his  chest,  and  cxbibited  various  other 
symptoms  usual  in  cases  of  acute  '"xj^lcoholism  or  delirium 
tremens.  At  times  be  was  quite  violent,  called  continually  for 
liquoi^ut  by  atid^by^jcalmed  down  very  materiallj,  so  tliat  by 
tlie  time  his  family,  physician,.  Dr.  Rae,  and  Mrs.  0avoy  arrived' 
he  had  soq^  into  a  state  of  exhaustion  and  quietude. 
I  Xhe.' evj^encot  on  the  pc^i^  of  the  defence  tepded  to  shcpy 
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that  Davey's  death  was  superinduoed  by  an  excessive  use  of . 
ardent  spirits,  which  brought  on  delirium  tremens ;  and  the 
evidence  of  two  physicians  who  were  examined  as  experts 
was  to  the  effect  that  the  symptoms  described  indicated  that 
Mr.  Davey  suffered  from  delirium  tremens,  and  that  any  one 
drinking  brandy  to  the  extent  he  did,  as  testified  to  by  the 
witnesses  for  the  defence,  would  greatly  impair  his  health  and 
bring  about  death. 

The  evidence  in  rebuttal  was  given  by  witnesses  who  had 
been  acquaintances,  neighbors,  business  associates,  intimate 
friends,  and  members  of  his  family,  who  stated  that  they  were 
familiar  vfith  his  habits  of  life.  Their  evidence  was  to  the 
effect  that  no  sign  of  intoxication  or  intemperate  use  of  liquor 
was  ever  seen  by  them  during  a  period  of  many  years,  imme- 
diately preceding  his  death,  though  all  spoke  of  his  constant 
use,  in  a  moderate  degree,  of  alcoholic  liquors.  The  result  is 
tliat  the  evidence  of  witnesses  who  were  associated  with  the 
deceased  at  Alexandria  Bay  is  inconsistent  with  the  idea  of  a 
moderate  use  of  liquor  by  him,:or  with  any  idea  other  than 
that  his  last  illness  and  death  were  due  to  excessive  drinking  of 
alcoholic  liquors ;  whilst  on  the  other  hand  the  evidence  of  his 
neighbors,  friends,  business  associates  and  family  was,  though  in 
one  sense,  of  a  negative  character,  to  the  effect  that  his  whole 
oonrse  of  conduct  and  habits  were  at  variance  with  the  course 
of  life  pursued  by  him  just  before  his  death,  as  testified  to  by 
the  witnesses  for  the  defence.  One  witness  only,  for  the  plain- 
tiff, a  Mr.  Mattoon,  an  elderly  gentleman,  saw  Davey  at 
Alexandria  Bay  in  the  summer  of  1881,  before  he  was  taken 
violently  ill.  He  did  not  stop  at  the  same  hotel  as  Davey,  but 
saw  him  five  or  six  times  for  short  periods  of  thirty  minutes  or 
more,  between  the  date  of  his  arrival,  July  28,  and  July  31,  at 
all  of  which  times  he  was.  apparently  sober. 

Dr.  Rae,  the  family  physician,  who  furnished  the  certificate 
of  death,  arrived  at  Alexandria  Bay  about  noon  on  Friday  the 
4th,  and  left  about  3  o'clock  in  the  afternoon  of  the  following 
day,  before  Davey  died.  At  the  trial,  among  other  things,  he 
testified  .that  when  he  arrived  he  found  Davey  4n  a  dying  con- 
dition ;*  hxi^  when  questioned  as  to  the  cause  of  death  he  ad- 
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bered  to  the  statements  made  in  the  certificate  of  death  fur- 
nished by  him,  testifying  on  this  point  as  follows : 

*^  Yon  certified  that  he  was  in  the  habit  of  using  stimalantst 
A.  Yes,  &T.  Q.  And  that  was  true !  A.  Yes,  sir.  Q.  And 
by  ^imnUnts*you  wish  us  to  understand  alcoholic  liquor  t 
A.  Yes,  sir.  Q.  And  when  you  say  probably  they  impaired 
his  health,  that  was  your  opinion  at  that  time?  A.  Yes,  sir. 
Q.  YoQ  dont  deny  that  it  was  your  judgment  that  they  im- 
paired his  health }  A.  They  mean  tobacco  and  liquor  together. 
Q.  I  ask  you  about  stimulants,  nothing  about  tobacQo.  You 
don't  deny  t^at  in  your  judgment  they  impaired  his  health  t 
A.  I  said  they  probably  did.  Q.  I  don^t  ask  you  what  you 
said  in  your  certificate,  and  if  you  will  pay  attention  to  the 
question  we  will  get  along  faster.  You  don't  deny  that  it  is 
your  judgment  that  they  impaired  his  health,  do  you?  A.  No, 
sir.  Q.  You  adhere  to  the  statements  that  are  contained  in 
the  certificate?    A.  Yes,  sir;  as  far  as  I  know." 

There  was  also  some  evidence  given  by  Mrs.  Davey,  over 
the  objections  of  the  defendant,  to  the  effect  that  Mr.  Davey 
took  stimulants  upon  the  advice  of  a  Dr.  Kellennan  of  New 
York  city,  since  deceased,  quite  frequently  during  the  day; 
and  that,  for  several  years  previous  to  his  death,  Mr.  Davey 
had  been  suffering  from  lung  trouble,  at  several  times  having 
had  hemorrhages. 

At  the  close  of  the  testimony,  which  was  quite  voluminous, 
the  defendant  requested  the  court  to  direct  the  jury  to  bring 
in  a  verdict  in  its  favor,  but  this  the  court  refused  to  do,  and 
the  defendant  excepted.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  the  full  amount  of  the  policy,  and,  judg- 
ment having  been  entered  on  the  verdict,  the  defendant  prose- 
cuted this  writ  of  error. 

Mr.  Wayne  McVeagh  and  Mr.  The^'on  0.  Strong  for  plain- 
tiff in  error. 

Mr.  John  lAwn  and  Mr.  Cortlandt  Parker*  for  defendant 
in  error. 

Mb.  Justice  Lakab  delivered  the  opinioii 
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The  chief  difficulty  in  the  way  of  a  connected  review  of  this 
case  lies  in  the  great  number  of  errors  assigned  by  the  plaintiff 
in  error,  embracing  exceptions  to  the  admission  of  evidence 
during  the  progress  of  the  trial,  and  to  the  charge  of  the  court, 
and  also  to  refusals  to  charge  as  requested.  They  are  sixty- 
six  in  number,  covering  ten  pages  of  the  printed  record.  They 
are,  however,  reduced  by  the  brief  of  counsel  to  forty-five 
specifications  grouped  under  twelve  different  headings.  As 
we  cannot  discuss  them  singly,  in  the  order  in  which  they  are 
presented,  without  being  involved  in  an  entanglement  of  mul- 
tiform and  somewhat  inconsistent  propositions,  we  will  en- 
deavor to  dispose  of  the  most  material  points  under  our  own 
arrangement. 

When  the  case  was  here  before,  speaking  of  the  clause  in 
the  policy  which  is  now  in  dispute,  we  said :  <<  If  the  substan- 
tial cause  of  the  death  of  the  insured  was  an  excessive  use  of 
alcoholic  stimulants,  not  taken  in  good  faith  for  medical  pur- 
poses or  under  medical  advicei,  his  health  was  impaired  by 
intemperance,  within  the  meaning  of  the  words  ^so  far  intem- 
perate as  to  impair  his  health,'  although  he  may  not  have  had 
delirium  tremens,  and  although,  previously  to  his  last  illness, 
he  had  not  indulged  in  strong  drink  for  such  a  long  period  of 
time  or  so  frequently  as  to  become  habitually  intemperate. 
Whether  death  was  so  caused  is  a  matter  to  be  determined  by 
the  jury  under  all  the  evidence."  123  U.  8.  743,  744.  Accord- 
ingly, on  this  trial  of  the  case,  to  rebut  the  evidence  offered  by 
the  defence,  tending  to  show  an  excessive  use  of  liquors  on  the 
part  of  the  deceased,  the  plaintiff  sought  to  show  that  the  de- 
ceased had  taken  stimulants,  at  various  times,  sometimes  in 
considerable  quantities,  upon  the  advice  of  his  physician.  The 
fii'st,  second  and  third  specifications  of  error  are  that  the  court 
erred  in  allowing  Mrs.  Davey  to  answer  certain  questions  put 
to  her  with  reference  to  the  fact  of  the  deceased  having  taken 
stimulants  upon  the  advice  of  his  physician.  As  the  questions 
were  in  proper  form,  and  as  such  evidence  was  germane  to  the 
issue,  there  was  no  error  in  allowing  her  to  answer  them.  It 
was  shown  that  Dr.  Kellerman,  who  prescribed  stimulants  for 
Mr.  Davey  dnring  his  lifetime,  was  dead  at  the  time  of  the 
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trial,  and,  as  Mrs.  Davey  testified  that  she  was  present  when 
the  prescription  was  given  and  afterwards  prepared  the  stimu- 
lants for  her  husband,  in  accordance  with  that  prescription, 
the  evidence  was  properly  admitted. 

Without  referring  to  the  other  exceptions  relating  to  the 
evidence,  none  of  which  we  think  were  well  taken,  we  will 
proceed  to  the  consideration  of  the  specifications  of  error 
which  relate  to  the  instructions  given  and  to  those  refused. 
The  fi[rst  specification  of  error,  which  we  think  proper  to  no- 
tice, is  that  the  court  erred  in  refusing  to  give  the  following 
instruction :  *'  To  establish  the  breach  of  the  condition  of  the 
policy,  ^  become  so  far  intemperate  as  to  impair  his  health,'  it 
is  not  necessary  to  satisfy  the  jury  that  his  health  was  impaired 
to  the  extent  of  causing  death."  It  is  our  opinion  that  this  re- 
quest was  properly  refused.  The  court  had  already  given  the 
substance  of  it  to  the  jury,  as  a  fundamental. proposition  undeis 
lying  the  entire  body  of  the  charge,  in  the  following  terms : 
"  But  this  contract  was  made  by  the  company  and  Mr.  Davey 
upon  certain  expressed  conditions,  seven  in  all,  which  in  clear 
and  positive  language  limit  in  various  ways  the  rights  and  obli- 
gations of  both  the  contracting  parties.  It  will  be  necessary  for 
you,  gentlemen,  to  consider,  however,  only  one,  or,  to  speak 
more  accurately,  only  part  of  one  of  these  conditions.  It  is 
the  third,  as  you  will  find  them  numbered  in  the  body  of  the 
policy  or  contract,  which  you  will  have  before  you.  In  that 
condition  you  will  find  these  words :  ^If  the  insured  shau  be- 
come so  far  intemperate  as  to  impair  his  health  or  induce  delir-. 
ium  tremens,  this  policy  or  contract  shall  become  null  and 
void.'  In  other  words,  so  far  as  this  suit  is  concerned,  the 
contract  between  the  ^tna  Life  Insurance  Company  and  Mr. 
Davey  was  this :  For  the  consideration  of  the  sum  of  $233.60, 
to  be  paid  by  Mr.  Davey  to  -the  insurance  company  annually 
during  his  life,  that  company  insured  his  life  fcyr  ten  thousand 
dollars,  upon  the  expressed  condition,  nevertheless,  that  if  Mr. 
Davey  became  so  far  intemperate  as  to  impair  his  health,  or 
became  so  &r  intemperate  as  to  induce  delirium  tremens,  then 
and  in  the  case  of  the  happening  of  either  of  these  altematiros 
the  contract  became  null  and  void,  and  the  company  would  be 


Digitized  by  VjOOQIC 


84  OCTOBER  TERM,  1890. 

Opinion  6t  the  Conrt. 

liable  no  longer  under  if  ^^If  the  oompany  have  satisfied 
you  that  be  ha^  done  either  one  or  the  other — that  he  has 
become  so  far  intemperate  as  to  impaijr  his  health,  or  by  his  in- 
temperance has  induced  delirium  tremens — a  complete  defence 
to  this  suit  has  been  made,  and  your  verdict  would  be  for  the 
defendant."  '*  I  think  it  proper,  before  I  call  your  attention 
to  the  evidence  which  has  been  given,  and  which  I  shall  do 
very  briefly,  to  explain  as  clearly  as  I  can  what  is  meant  by 
the  words,  ^so  far  intemperate  as  to  impair  health  or  induce 
delirium  tremens.' "  ^'  Mr.  Davey  agrees  that  he  will  not  be- 
come so  far  intemperate  as  what?  Why,  become  so  far  intem- 
perate as  to  impair  his  health,  or  so  far  intemperate  as  to 
induce  delirium  tremens.  If  impairment  of  health  or  if  delir-. 
ium  tremens  was  caused  by  or  followed  his  intemperance,  then 
the  degree  of  intemperance  which  has  been  forbidden  by  this 
condition  has  been  reached.  Thus  you  will  perceive  that  if  a 
single  debauch,  lasting  for  a  period  of  a  few  days,  or  it  may 
be  a  single  day  only,  results  in  the  impairment  of  health  or  in 
delirium  tremens,  it  will  be  clearly  that  intemperance  which  is 
positively  forbidden."  After  this  full  and  explicit  instruction 
there  was  certainly  no  error  in  refusing  the  request  to  repeat 
it  in  different  language. 

Five  of  the  exceptions  relate  to  the  charge  given  by  the 
court  with  reference  to  the  liquor  taken  by  the  deceased  on 
the  advice  of  his  physician,  and  four  relate  to  the  refusal  of 
the  court  to  charge  as  requested  by  the  plaintiff  in  error  on  the 
same  point.  ^  Those  parts  of  the  charge  that  are  excepted 
to  are  as  foUoy^s:  '^  If  the  jury  should  believe  that  the  efficient 
controlling  cause  ot  the  death  of  William  A.  Davey  was  the 
excessive  and  continuous  use  of  strong  drinks. for  several  days 
and  nights  immediately  pi^ceding  his  death,  yet  if  they  be- 
lieve that  it  was  taken  in  good  faith  for  medical  purposes 
under  medical  advice,  such  use  was  not  a  violation  of  that  con- 
dition of  the  policy  which  declares  that  it  shall  be  null  and 
void  if  he  shall  become  so  far  intemperate  as  to  impair  his 
health  or  induce  delirium  tremens."  "Whether  the  health  of 
William  A.  Davey  was  impaired  by  the  use  of  alcoholic  stim- 
nlants  not  taken  in  gooil  faith  for  medicinal  purposes  or  under 
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medical  advice,  is  a  matter  to  be  determined  by  the  jury  nnder 
all  tbe  evidence."  ''If,  on  the  other  hand,  the  testimony 
does  not  so  satisfy  you,  [that  Mr.  Davey  became  so  intemper- 
ate in  the  use  of  alcoholic  spirits  as  to  impair  his  health,  or 
that,  at  Alexandria  Bay,  in  1881,  he  indulged  in  the  use  of 
alcoholic  liquor  to  such  an  extent  as  to  induce  delirium  tremens,] 
or  if  you  are  convinced  that  all  the  liquor  which  he  used  was 
used  in  good  faith,  under  medical  advice  and  for  medical  pur- 
poses, as  claimed  by  the  plaintiff,  then  your  verdict  should  be 
for  the  plaintiff."  "  It  is  in  evidence  that  Mr.  Davey  did  take 
alcoholic  stimulants  under  medical  advice.  If  his  taldng  them 
was  only  under  such  advice  and  only  in  such  quantities  as  pre- 
scribed by  [his]  physician,  even  if  impairment  of  health  fol- 
lowed, yet  the  policy  would  not  become  void."  "  If,  from  all 
the  testimony  in  this  case,  you  conclude  that  Mr.  Davey's  con- 
dition in  this  respect  was  produced  by  a  strict,  fair  and  bona 
fide  following  of  Dr.  Kellerman's  prescription,  then  that  im- 
pairment of  health,  if  there  was  any,  which  it  is  al]^;ed 
existed,  known  as  cirrhosis  of  the  liver,  does  not  avoid  this 
policy." 

There  certainly  can  be  no  objection  taken  to  these  instruc- 
tions when  considered  in  the  al»tract,  nor  do  we  think  there  is 
anything  in  the  context  of  the  charge  that  in  any  degree  mili- 
tates against  this  view.  On  the  contrary,  in  immediate  con- 
nection with  the  last  paragraph  of  the  charge  above  objected 
to,  the  court  called  particular  attention  to  the  prescription  of 
Dr.  Kellerman,  as  testified  to  by  Mrs.  Davey,  and  further 
stated  :  "  That  prescription  was,  as  Mrs.  Davey  gives  it  to  u^ 
to  take  an  ^g^  with  sherry  wine  in  the  morning  and  a  milk 
punch  before  retiring  at  night,  and  brandy  and  water,  if  he 
needed  it,  during  the  day.  I- leave  it  entirely  with  you  to  say 
whether,  if  j'ou  believe  the  witnesses  of  the  defendant  and 
some  of  the  witnesses  for  the  plaintiff  as  to  the  habit  of  Mr. 
Davey  in  the  use  of  intoxicating  liquor  for  many  yeai*s  prior 
to  his  death,  you  can  conscientiously  say  that  such  was  a  hona 
fide  following  of  medical  advice;  otherwise  the  condition  is 
broken  if  the  impairment,  of  health  follows."  These  charges 
were  not  detrimental  to  the  defendant,  as  to  the  law  of  L^e 
case,  and  fairly  pnt  the  case  to  the  jury  upon  this  point. 
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The  refusals  to  charge,  as  above  specified,  were  justified,  be- 
cause the  effect^of  the  charges  as  requested  would  have  been 
to  utterly  nullify  those  portions  of  the  charge  above  set  forth, 
which  we  have  just  stated  properly  put  before  the  jury  the 
law  of  the  case.  In  that  connection  the  court  went  to  the 
uttermost  limit  it  could  go  in  the  premises,  by  saying  tliat 
^Hhere  was  nothing  in  the  case,  so  far  as  I  remember,  to  justify 
the  jury  in  finding  that  the  quantity  of  liquor  which  Dave}', 
according  to  the  evidence  of  some  witnesses,  drank  at  Alexan- 
dria Bay  in  the  summer  of  1881,  was  taken  in  good  faith,  for 
medicinal  purposes."  On  this  branch  of  the  case,  therefore, 
we  conclude  there  was  no  error  on  the  part  of  the  court  below 
in  the  conduct  ot  the  trial.  We  think  the  law,  as  enunciated 
by  us  when  the  case  was  here  before,  was  so  stated  to  the  jury 
that  the  defendant  could  not  have  been  prejudiced,  in  any  par- 
ticular. 

Sixteen  of  the  specifications  of  error  are  but  variant  forms 
of  the  motion  made  at  the  close  of  the  testimony  to  have  the 
court  direct  the  jury  to  bring  in  a  verdict  for  the  defendant. 
It  is  not  necessary  to  consider  them  in  detail.  There  was  evi- 
dence in  the  case  going  to  discredit,  in  some  particulars,  the 
evidence  offered  by  the  defence  to  prove  the  breach  of  the 
condition  in  the  policy,  and  it  was  eminently  proper  that  all  of 
that  evidence  should  be  taken  into  consideration  and  weighed 
by  the  jury,  under  proper  instructions  from  the  court,  in  arriv- 
ing at  their  verdict. 

It  is  claimed,  however,  that  on  the  merits  of  the  defence 
the  action  of  the  court  below  was  erroneous  both  hs  to  wluit 
it  charged  and  as  to  its  refusals  to  charge;  and  those  ol)jiH> 
tions  form  the  basis  of  seven  other  sj)ecifications  of  error. 
The  charge  of  the  court  on  the. merits  of  the  defence  was  to 
the  effect  that  the  burden  of  proof  was  on  the  defendant  to 
establish  its  defence  satisfactorily  in  the  minds  of  the  jur}'. 
In  respect  to  this,  after  referring  impartially,  and  somewhat 
in  detail,  to  the  evidence,  the  court  said  :  "  If,  on  the  other 
hand,  the  testimony  does  not  so  satisfy  you,  or  if  jou  are  con- 
vinced that  all  the  liquor  which  he  used  was  used  in  good  faith, 
under  medical  advice  and  for  medical  purposes,  as  claimed  by 
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the  plaintiff,  then  your  verdict  should  be  for  the  plaintiff.  In 
weighing  this  testimony  I  desire  you  to  be  guided  by  two 
principles  which  control  in  this  case,  and  the  first  is  this: 
That  the  burden  of  proof  is  upon  the  defendant  in  this  case  — 
that  is,  the  obligation  is  upon  it  to  prove  the  facts  relied  upon 
by  it  as  a  defence.  The  plaintiff  is  not  called  upon  to  prove 
that  these  facts  did  not  exist.  It  is  its  duty  to  present  to  you 
evidence  which  is  to  satisfy  your  mind.  Such  evidence  need 
not  be  so  convincing  as  to  make  the  effect  beyond  reasonable 
doubt,  but  the  weight  of  the  testimony  must  decidedly  pre- 
ponderate on  the  side  of  the  defendant.  The  other  principle 
is  this :  You- are  to  be  governed,  as  I  have  said,  by  the  weight 
of  evidence.  Now,  the  evidence  in  the  case  is  of  two  kinds, 
positive  and  negative,  and  you  must  distinguish  between  them. 
If  a  number  of  credible  witnesses  have  testified  that  they 
have  frequently  seen  a  party  intoxicated  or  visibly  under  the 
influence  of  strong  drink,  their  testimony  is  not  to  be  rejected 
because  an  equal  number  of  like  credible  witnesses  testify 
that  they  never  saw  the  party  in  such  a  condition.  The  testi- 
mony in  the  one  case  is  positive,  in  the  other  case  it  is  nega- 
tive, and  both  statements  may  be  true.  The  witnesses  for  the 
plaintiff  say  that  they  never  saw  Mr.  Davey  intoxicated  or  so 
under  the  influence  of  liquor  as  not  to  be  able  to  attend  to  his 
business.  This  testimony  of  itself  does  not  negative  or  over- 
come the  positive  testimony  of  those  who  declared,  under  oath, 
that  they  had  seen  him  intoxicated.  You  must  weigh  the  tes- 
timony as  a  whole,  and  let  the  result  of  your  deliberations  be 
such  as  commends  itself  to  sound  reason  and  conscientious 
judgment." 

In  our  opinion  this  charge  of  the  court,  with  the  exception 
of  the  statement  that  "the  weight  of  the  testimony  must 
decidedly  preponderate  on  the  side  of  the  defendant,''  (which 
will  be  noticed  hereafter,)  was,  to  say  the  least,  quite  as 
favorable  to  the  defendant  as  it  had  the  right  to  demand. 
The  special  charges  prayed,  so  far  as  they  were  in  accordance 
with  law,  were  embraced  in  the  charge  as  given. 

A  few  of  those  specifications  of  error,  however,  require 
special  mention.    One  of  *  them  grows  out  of  a  request  to 
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charge  made  by  the  plaintiff,  to  wit,  that  ^^  if  those  opinions 
(of  physicians)  aVe  founded  on  testimony  giving  what  is  called 
the  history  of  the  case,  the  jurj'^  must  determine  whether  that 
history  is  true.  Therefore,  if  the  jury  do  not  credit  the  story 
of  William  White  and  Andrew  Duclone,  whose  relation  is 
stated  to  have  been  given  to  Dr.  Watson,  the  jury  have  the 
right  to  reject  his  diagnosis ;  and  they  have  the  right,  anyhow, 
if  they  do  not  confide,  under  all  the  evidence,  in  his  skill  and 
experience  in  cases  of  this  sort."  The  court  gave  that  charge 
as  follows:  "The  first  part  of  that  charge  is,  that  these 
opinions  are  founded  upon  testimony  giving  what  is  called  the 
history  of  the  case,  and  you  must  determine  whether  that 
history  is  true.  You  must  determine  whether  the  facts  upon 
which  the  hypothetical  questions  are  based  have  been  proved 
or  not  to  your  satisfaction.  I  also  charge  you  that  you  have 
the  right,  if  you  do  not  confide  in  Dr.  Watson's  skill  and  ex- 
perience, under  the  evidence  in  this  case,  to  reject  his  diag- 
nosis." The  exception  is  to  these  words:  "I  also  charge  you 
that  you  have  the  right,  if  you  do  not  confide  in  Dr.  Watson's 
skill  and  experience,  under  the  evidence  in  this  case,  to  reject 
his  diagnosis." 

It  is  not  conceived  that  there  is  any  error  in  that  part  of  the 
charge.  The  jury  were  the  judges  of  the  credibility  of  the 
witnesses  White  and  Duclone,  and  in  weighing  their  testimony 
had  the  right  to  determine  how  much  dependence  was  to  be 
placed  upon  it.  There  are  many  things  sometimes  in  the  con- 
duct of  a  witness  upon  the  stand,  and  sometimes  in  the  mode 
in  which  his  answers  are  drawn  from  him  through  the  ques- 
tioning of  counsel,  by  which  a  jury  are  to  be  guided  in  de- 
termining the  weight  and  credibility  of  his  testimony.  That 
part  of  every  case,  such  as  the  one  at  bar,  belongs  to  the  jury, 
who  are  presumed  to  be  fitted  for  it  by  their  natural  intelli- 
gence and  their  practical  knowledge  of  men  and  the  ways  of 
men;  and  so  long  as  we  have  jury  trials  they  should  not  be 
disturbed  in  their  possession  of  it,  except  in  a  case  of  manifest 
aad  extreme  abuse  of  their  function.  Neither  do  we  con- 
sider that  there  was  any  error  in  that  part  of  the  charge 
specifically  excepted  to  therein.    The  jury  were  not  told  that 
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they  oould  reject  the  evidence  of  Dr.  WeUh/u,  but  simply  \fk 
diagnosis  of  the  case,  that  is,  his  conclusion  as  to  the  natnre  oi 
the  disease  from  the  various  symptoms  detailed  by  him.  It 
may  be  true  that  Dr.  Watson  was  fully  as  competent  to 
diagnose  the  disease,  if  not  more  so,  than  the  jury.  But  the 
province  of  the  jury  was  to  determine  if  the  deceased  died 
from  the  effects  of  acute  alcoholism  or  delirium  tremens,  as 
claimed  by  the  defendant,  and  in  arriving  at  their  conclusion 
they  were  required  to  weigh  the  evidence  bearing  upon  that 
issue.  The  evidence  of  Dr.  Watson  was  relevant  and  tended 
to  prove  the  defence,  but  the  weight  to  be  given  it  lay  with 
the  jury.  It  was  not  the  province  of  the  court  to  direct  the 
jury  to  accept  the  diagnosis  of  the  base  made  by  Dr.  Watson. 
To  have  done  so  would  have  been  to  reject  all  the  evidence 
offered  by  the  plaintiff  tending  to  establish  a  contrary  con- 
clusion, and  would  have  had  the  effect  to  direct  the  jury  to 
return  a  verdict  for  the  defendant.  We  think  the  court  com- 
mitted no  error  in  this  particular. 

Two  of  the  specifications  of  error  relate  to  the  charge  of  the 
court,  and  its  refusal  to  charge  as  requested,  on  the  question 
^a  to  whether  Mr.  Davey's  death  was  occasioned  by  exposure 
to  the  sun,  or  sunstroke.  The  court  was  requested  to  charge, 
in  this  connection,  that  'Hhere  is  nothing  in  the  case  to  justify 
the  jury  in  finding  that  Davy,  in  the  summer  of  1881,  had  a 
sunstroke."  The  court  refused  to  give  that  charge  in  so  many 
words,  but  said :  ^'  You  will  remember  that  counsel  in  sum- 
ming up  for  the  plaintiff  alluded  to  certain  symptoms,  which 
were  proved,  which, he  claimed  were  evidences  of  sunstroke. 
There  certainly  has  been  no  one  who  testified  here  that  Mr. 
Davey  had  a  sunstroke,  in  those  words,  but  you  are  the  judges 
of  the  evidence,  as  I  have  stated  before,  to  say  whether  he  was 
suffering  from  exposure  to  the  sun  or  sunstroke,  or  whether  be 
was  suffering,  as  the  other  witnesses  testify,  from  alcoholism  or 
the  other  diseases  named.  Otherwise  I  decline  to  charge  as 
asked.  This  leaves  the  matter  entirely  with  you."  We  think 
the  charge  as  given  was  as  favorable  to  the  defendant  as  it 
had  the  right  to  demand.  It  left  the  question  to  the  jury, 
and  that  was  eminently  proper. 


Digitized  by  VjOOQIC 


90  OCTOBER  TEEM,  1890. 

Opinion  of  the  Court. 

The  most  important  specification  of  error  in  the  entire  list 
is  as  follows:  ^'The  court  erred  in  charging  the  jary  that 
*  the  weight  of  the  testimony  must  decidedly  preponderate  on 
the  side  of  the  defendant.' "  Objection  is  particularly  made  to 
the  use  of  the  word  "decidedly"  in  this  connection.  The 
argument  is,  that  the  effect  of  that  part  of  the  charge  was  to 
direct  the  jury  to  return  a  verdict  for  the  plaintiff,  unless  the 
evidence  introduced  by  the  defendant  to  establish  its  defence 
should  satisfy  them,  beyond  a  reasonable  doubt,  that  the  de- 
fence had  been  made  out.  The  phrase  "  decidedly  prepondep 
ate"  is  not  technically  exact,  with  respect  to  the  weight  and 
quantity  of  evidence  necessary  and  proper  to  justify  a  verdict 
in  civil  cases.  If,  therefore,  this  clause  of  the  charge  stood 
isolated  from  any  other  part  of  it,  bearing  upon  the  same 
subject  matter,  there  would  be  serious  objection  to  it.  But  we 
think  the  immediate  context,  as  above  quoted,  shows  that  no 
such  meaning  can  be  fairly  derived  from  it  as  is  claimed  by 
the  defendant.  On  the  contrary,  such  meaning  is  excluded  in 
the  same  sentence,  where  the  jury  were  told  that  "  such  evi- 
dence need  not  be  so  convincing  as  to  make  the  effect  beyond 
reasonable  doubt;"  and  then  immediately  follows  the  clause 
objected  to.  We  think  the  clause,  when  taken  in  connection 
with  the  whole  tenor  and  effect  of  the  entire  charge,  and 
especially  in  vi^w  of  the  immediate  context,  could  not  have 
misled  the  jury  in  the  premises. 

Eight  other  specifications  of  error  relate  to  the  effect  to  be 
given  to  the  certificate  of  death  furnished  by  Dr.  Rae,  the 
defendant  contending  that  such  certificate  was  of  itself  prima 
fade  evidence  of  the  fact  that  the  deceased  came  to  his  death 
from  the  effects  of  alcoholic  stimulants,  etc. ;  and  that  that 
certificate  must  be  overcome  by  the  plaintitf  to  justify  a  re- 
covery by  her.  On  this  point  the  court  charged  the  jury  as 
follows:  "Now,  gentlemen,  as  a  matter  of  law,  I  charge  you 
that  this  certificate  is  not  to  be  taken  or  accepted  by  you  as 
conclusive  evidence  of  the  truth  of  the  facts  therein  stated, 
nor  is  the  plaintiff  bound  by  this  statement  or  estopped  from 
proving  to  your  satisfaction  a  different  cause  of  death.  It  is 
entitled  to  the  weight  which  you  would  give  an  opinion  of  a 
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learned  physician,  as  to  the  cause  of  his  death,  who  saw  the 
person  spoken  of  shortly  before  bis  death,  and  who  had  per- 
soual  knowledge  of  the  person  for  some  time  previous  to  his 
death.  Especially  must  that  weight  be  given  to  this  statement 
^fftten.  as  in  this  case,  the  person  who  made  the  certificate.  Dr. 
Bae,  testifies  before  you  that  he  adheres  now  to  the  opinion 
he  expressed  in  that  paper."  And  in  the  refusals  to  charge 
epecrfically  on  the  question,  as  prayed  by  the  defendant,  the 
coQit  did  not  depart  from  this  general  charge  in  any  material 
respect.  We  think  the  charge  as  given  embodies  the  law  of 
the  case  on  the  point  at  issue,  and,  therefore,  that  the  objec- 
tions to  it  are  without  avail. 

Upon  the  whole  case  we  do  not  think  that  the  defendant 
was  in  any  nianner  prejudiced  by  any  of  the  rulings  of  the 
conrt  on  the  trial  of  the  case^  It  may  be  that  if  we  were  to 
usurp  the  functions  of  the  jury  and  determine  the  weight  to 
be^iven  to  the  evidence,  we  might  arrive  at  a  different  con- 
du^ou.  But  that  is  not  our  province  on  a  writ  of  error.  In 
such  a  case  we  are  confined  to  the  consideration  of  exceptions, 
taloM)  at  the  trial,  to  the  admission  or  rejection  of  evidence 
and  to  the  charge  of  the  court  and  its  refusals  to  charge.  We 
hav<^  no  concern  with  questions  of  fact,  or  the  weight  to  be 
g-ven  to  the  evidence  which  was  properly  admitted.  Minor 
V.  TilhttMm,  2  How.  392,  393 ;  Zeller's  f^see  v.  EckeH,  4  How. 
289 ;  />//•«<  v.  Morris,  14  Wall  484.  490 ;  Prentice  v.  Zane,  8 
HOXV..470,  486 ;   WiUon  v.  EoereU,  139  U.  S.  616. 

Judgment  affirmed. 


//i  re  WASHINGTON  AND  GEORGETOWN  RAIL- 
ROAD COMPANY. 

ORIGINAL. 

No.  8.    Origtiml.    ArgnedAprillS,  14, 1891.  — Decided  April  27, 1891. 

4  Judfnnent  In  an  action  of  tort,  for  damn^es  and  costs,  was  rendered  In 
the  Snpreme  Conrt  of  the  District  of  (olmnbia.  iit  spochd  U'vxn.  It  was 
affirmed  by  the  general  term,  with  costs.      I  he  laitcr  jiulgiuent  was 
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affirmed  by  this  court,  with  costs.  Nothing  was  said  about  interest  in 
either  of  the  three  jadgments.  On  the  presentation  of  the  mandate  of 
this  court  to  the  general  term,  it  entered  a  Judgment  for  the  payment 
of  the  judgment  of  the  special  term,  with  interest  on  it  at  the  rate  of  six 
per  cent  per  annum  from  the  time  it  was  originally  rendered.  Held,  that 
the  judgment  on  the  mandate  should  have  followed  the  judgment  of  this 
court  and  not  have  allowed  interest. 

As  the  amount  of  the  interest  was  not  large  enough  to  warrant  a  writ  of 
error,  the  proper  remedy  was  by  mandamus,  there  being  no  other 
adequate  remedy,  and  there  being  no  discretion  to  be  exercised  by  the 
inferior  court. 

This  court  does  not  decide  whether  a  judgment  founded  on  tort  bears  or 
ought  to  bear  interest,  in  the  Supreme  Court  of  the  District  of  Columbia, 
from  the  date  of  its  rendition. 

The  fact  that  the  judgment  of  this  court  merely  affirmed  the  judgment  of 
the  general  term  with  costs,  and  said  nothing  about  interest,  is  to  be 
taken  as  a  declaration  of  this  court  that,  upon  the  record  as  presented  to 
it,  no  interest  was  to  be  allowed. 

A  mandamus  was  issued  to  the  general  term,  commanding  It  to  vacate  its 
judgment  so  far  as  concerned  the  interest,  and  to  cLter  a  judgment  on 
the  mandate,  affirming  Its  prior  judgment,  with  costs,  wi.thout  more. 

The  case  is  stated  in  the  opinion. 

Mr.  Enoch  ToUen  and  Mr.  Walter  D.  Davidge  for  the 
petitioner. 

Mr.  C.  (7.  Cole  and  Mr,  William  A.  Cook  opposing.  Mr. 
W.  Z.  Cole  was  on  their  brief. 

Mb.  JusnoB  Blatchford  delivered  the  opinion  of  the  court 

On  the  16th  of  January,  1884,  Lewis  H.  McDade  brought 
an  action  at  law  in  the  Supreme  Court  of  the  District  of 
Columbia  against  the  Washington  and  Greorgetown  Railroad 
Company,  to  recover  damages  for  personal  injuries  alleged  to 
have  beeii  inflicted  upon  him  in  consequence  of  the  negligence 
of  the  employ^  of  the  company,  and  of  the  unfit  character 
and  condition  of  the  machinery  used  in  the  shops  of  the  com- 
pany where  McDade  was  employed  at  the  time  he  sustained 
the  injuries.  The  cause  was  put  at  issue,  and  a  trial  was  had 
before  a  jury,  which  resulted  in  a  verdict  for  the  plaintiff,  on  the 
18th  of  December,  1885,  for  $6195.    Upon  that  verdict  a  judg- 
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meat  was  entered  on  the  same  day,  in  special  term,  that  the 
plaintiff  recover  against  the  defendant  $6195  for  his  damages, 
and  that  he  also  recover  his  costs  of  suit,  and  have  execution 
thereof.  The  defendant  filed  a  motion  for  a  new  trial  on  a 
bill  of  exceptions,  and  the  case  was  heard  by  the  general  term 
of  the  court,  which,  on  the  28th  of  June,  1886,  affirmed  the 
judgment  with  costs.  5  Mackey,  144.  Nothing  was  said  in 
either  of  the  judgments  about  interest.  The  defendant  brought 
the  case  to  this  court  by  a  writ  of  error,  and,  on  the  19th  of 
May,  1890,  it  affirmed  the  judgment  of  the  general  term. 
Washington  dkc.  Railroad  Co.  v.  McDade^  135  U.  8.  554. 
The  judgment  of  this  court,  in  terms,  was,  that  the  judgment 
of  the  general  term,  of  June  28,  1886,  "  be  and  it  is  hereby 
affirmed,  with  costs  to  be  taxed  by  the  clerk,  and  that  the 
plaintiff  have  execution  thereof."  Nothing  was  said  about 
interest. 

The  mandate  of  this  court,  issued  May  27,  1890,  recited  the 
judgment  of  the  general  term  and  contained  the  judgment  of 
this  court,  and  then  commanded  the  Supreme  Court  of  the 
District  "  that  such  execution  and  proceedings  be  had  in  said 
cause  as,  according  to  right  and  justice  and  the  laws  of  the 
United  States,  ought  to  be  had,  the  said  writ  of  error  notwith- 
standing." Afterwards,  the  mandate  was  presented  to  the 
Supreme  Court  of  the  District  in  general  term,  and  a  motion 
was  Qiade  to  it,  on  behalf  of  McDade,  to  enter  up  a  judg- 
ment against  the  railroad  company  for  interest  on  the  judg- 
ment of  the  special  term  at  the  rate  of  six  per  cent  per  annum 
thereon  from  the  18th  of  December,  1885.  On  the  9th  of 
June,  1890,  the  court  decided  the  motion  in  favor  of  McDade, 
and  on  that  day  entered  up  a  judgment,  against  the  railroad 
company  for  the  payment  of  the  judgment,  with  interest  on  it 
according  to  the  terms  of  the  motion.  The  mandate  was  filed 
on  the  same  day,  and  the  terms  of  the  order  made  thereon  by 
the  general  term  were,  that  McDade  have  execution  of  his  judg- 
ment against  the  railroad  company  rendered  by  the  special 
term,  to  wit,  the  sum  of  $6195,  "  with  interest  thereon  from  the 
date  thereof  until  paid,"  and  the  costs  of  the  plaintiff  in  the  suit 
in  the  Supreme  Court  of  the  District,  to  be  taxed  by  the  clerk. 
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The  railroad  company,  at  the  time  of  the  making  of  that 
order,  objected  and  excepted  to  the  judgment  in  open  conrh 
It  thereupon,  on  the  23d  of  June,  1890,  filed  in  the  otficeuot 
the  clerk  of  this  court  a  petition  setting  forth  the  foregoIn& 
facts  and  praying  for  a  writ  of  mandamus  to  the  Supreme 
.Court  of  the  District,  commanding  it  to  vacate  the  judgtiiem 
of  June  8,  1890,  so  far  as  it  related  'to  interest  on  the  juil>r- 
ment  of  December  18,  1885,  and  to  enter  a  judgment  on  the 
mandate  of  this  court  in  accordance  with  its  terms,  that  ia 
to  say,  a  judgment  affirming  the  judgment  of  the  general 
term  of  June  28,  1886,  with  costs,  without  more. 

On  that  petition,  on  application  of  the  railroad  company, 
this  court  made  an  order,  at  its  present  term,  requiring  the 
Supremo  Court  of  the  District  to  show  cause  why  the  writ  of 
mandamus  prayed  for  should  not  issue.  A  return  to  this  on!er 
has  been  filed,  in  which  the  latter  court  states,  that  by  the 
mandate  it  was  commanded  that  such  execution  and  proceed- 
ings be  had  in  the  cause  as,  according  to  right  and  justice  and . 
the  laws  of  ^the  United  States,  ought  to  be  had,  and  that  the 
order  of  June  0,  1890,  was  passed  in  the  cause  because  the 
court  sitting  in  general  term  believed  said  order  was  in  accord- 
ance with  right  and  justice  and  the  laws  of  the  United  States; 
and  it  annexes,  as  its  reasons  for  passing  the  order,  the  opinion 
of  the  genend  term,  composed  of  Justices  Hagner,  Cox  an<l 
James,  18  Washington  Law  Reporter,  719,  delivered  June  9, 
1890,  by  Mr.  Justice  ILigner. 

We  are  of  opinion  that  the  writ  of  mandamus  prayed  for 
inu-^t  be  granted,  irrespectively  of  the  question  largely  dis- 
ciHsi^l  at  the  bar  and  considered  in  the  opinion  of  the  general 
term,  as  to  whether  a  judgment  founded  on  tort  bears  or  ought 
to  bear  interest,  in  the  Supreme  Court  of  the  District,  from 
the  date  of  its  rendition. 

Upon  tlie  hearing  on  the  writ  of  error,  which  resulted  in  the 
judgment  and  mandate  of  this  Court,  the  question  of  the  allow- 
ance of  interest  on  the  judgment  from  its  date  until  it  should 
be  paid  was  a  question  for  the  consideration  of  this  court. 
The  fact  that  the  judgment  of  this  court  merely  affirmed  the 
judgment  of  the  general  term  with  costs,  and  said  nothing 
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about  interest,  is  to  be  taken  as  a  declaration  of  this  coort 
that,  upon  the  record  as  presented  to  it,  no  interest  was  to  be 
allowed.  It  was  thereupon  the  duty  of  the  general  term  to 
enter  a  judgment  strictly  in  accordance  with  the  judgment 
of  this  court,  and  not  to  add  to  it  the  allowance  of  interest. 

The  judgment  of  the  general  term  of  June  28, 1886,  made 
no  allowance  of  interest,  nor  did  the  judgment  of  the  special 
term  of  December  18, 1885.  Those  were  the  judgments  which 
were  aflirmed  by  this  court,  and  it  affirmed  them  as  not  pro- 
viding for  any  interest ;  and  this  court  did  not  itself  award 
any  interest.  The  command  of  the  mandate  of  this  court, 
^^  that  such  execution  and  proceedings  be  had  in  said  cau9e  as, 
according  to  right  and  justice  and  the  laws  of  the  United 
States,  oughts  to  be  had,  the  said  writ  of  error  notwithstand- 
ing," did  not  authorize  the  general  term  of  the  Supreme 
Court  of  the  District  to  depart  in  any  respect  from  the  judg- 
ment of  this  court.  Under  these  circumstances,  the  general 
term  had  no  authority  to  make  its  order  of  June  9, 1890,  in 
regard  to  interest  on  the  judgment. 

The  amount  of  such  interest  calculated  at  the  rate  of  six 
per  cent  per  annum  from  December  18,  1885,  to  June  9, 1890, 
was  not  quite  $1700.  The  amount  involved  was,  therefore. 
too  small  to  be  the  subject  of  a  writ  of  error  from  this  court. 
The  only  relief  which  the  railroad  company  could  obtain  in 
the  premises  was,  therefore,  by  a  writ  of  mandamus.  A  man- 
damus will  lie  to  correct  such  an  error,  where  there  is  no  other 
adequate  remedy,  and  where  there  is  no  discretion  to  be  exer- 
cised by  the  inferior  court.  Sibbaltl  v.  United  States^  12  Pt»t. 
488 ;  Ex  parte  Bradley ^  7  Wall.  364,  376;  Virginia  v.  Hives, 
100  U.  S.  313,  329. 

In  Perkins  v.  Foumiqxiet,  14  How.  328,  330,  the  Circuit 
Court  had  failed  to  carry  out  the  mandate  of  this  court,  and 
tlie  matter  was  brought  to  this  court  by  an  appeal.  A  motion 
having  been  made  to  dismiss  the  appeal  on  the  ground  that  it 
would  not  lie,  this  court  said :  ''This  objection  to  the  form  of 
proceeding  involves  nothing  more  than  a  question  of  practice. 
The  mandate  from  this  court  left  nothing  to  the  judgment 
and  discretion  of  the  Circuit  Court,  but  directed  it  to  carry 
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into  execation  the  decree  of  this  oourt,  which  was  tecited  in 
the  mandate.  And  if  the  decree  of  this  cotirt  has  been  misan- 
derstood  or  misconstrued,  by  the  coart  below,  to  the  injury  of 
either  party,  we  see  no  valid  objection  to  an  appeal  to  this 
court,  in  order  to  have  the  error  corrected.  The  question  is 
merely  as  to  the  form  of  proceeding  which  this  court  should 
adopt,  to  enforce  the  execution  of  its  own  mandate  in  the 
court  below.  The  subject  might,  without  doubt,  be  brought 
before  us  upon  motion,  and  a  mandamus  issued  to  compel  its 
execution.  But  an  appeal  from  the  decision  of  the  court  below 
is  equally  convenient  and  suitable." 

The  principle  has  been  well  established,  in  numerous  oases, 
that,  on  a  mandate  from  this  court,  containing  a  specific  direc- 
tion to  the  inferior  court  to  enter  a  specific  judgment,  the  lat- 
ter court  has  no  authority  to  do  anything  but  to  execute<the 
mandate.  Ex  parte  Dxtbuqne  <6  Pacific  BaUroady  1  Wall.  69; 
Dwrant  v.  Ensex  Company^  101  U.  S.  655,  556. 

The  case  of  Boyce^s  Executors  v.  Orundy^  9  Pet.  276,  is  very- 
much  in  point.  In  that  case,  this  court  had  entered  a  decree 
simply  affirming  the  decree  below  with  costs,  and  had  sent 
down  a  mandate  commanding  the  inferior  court,  in  the  terms 
of  the  mandate  in  the  present  case,  '^  that  such  execution  and 
proceedings  be  had  in  said  cause  as,  according  to  right  and 
justice  and  the  laws  of  the  United  States,  ought  to  be  had,  the 
said  appeal  notwithstanding."  On  receiving  the  mandate,  the 
court  below  varied  its  former  decree,  and,  among  other  things, 
awarded  an  additional  amount  of  money  intended  to  be  interest 
upon  the  original  sum  decreed,  from  the  time  of  the  rendition 
of  the  decree  in  the  court  below  to  the  time  of  the  affirm- 
ance in  this  court.  This  court,  on  appeal,  after  referring  ta 
the  statute  which  authorized  it,  in  case  of  affirmance,  to  award 
to  the  respondent  just  damages  for  his  delay,  and  to  the  rules 
of  this  court,  made  in  1803  and  1807,  prescribing  an  award  of 
damages  in  cases  where  the  suit  in  this  court  is  for  mere  delay, 
said :  "  It  is,  therefore,  solely  for  the  decision  of  the  Supreme 
Court  whether  any  damages  or  interest  (as  a  part  thereof)  are 
to  be  allowed  or  not  in  cases  of  affirmance.  If  upon  the 
affirmance  no  allowance  of  interest  or  damages  is  made,  it  is 
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equivalent  to  a  denial  of  any  interest  or  damages ;  and  the 
Circuit  Court,  in  carrying  into  efiFect  the  decree  of  affirmance, 
cannot  enlarge  the  amount  thereby  decreed,  but  is  limited  to 
the  mere  execution  of  the  decree  in  the  terms  in  which  it  i^ 
expressed.  A  decree  of  the  Circuit  Court  allowing  interest  in 
bucli  a  case  is,  to  all  intents  and  purposes,  quoad  hoCj  a  new 
decree,  extending  thejormer  decree;"  citing  Himely  v.  Rose^ 
5  Cranoh,  813,  and  The  Santa  Maria,  10  Wheat.  431,  442. 
See,  also,  Batik  of  United  States  v.  Moee,  6  How.  31. 

We  do  not  consider  the  question  as  to  whether  interest  was 
allowable  by  law,  or  rule,  or  statute,  on  the  original  judgment 
of  the  special  term,  or  whether  it  would  have  been  proper  for 
the  special  term,  in  rendering  the  judgment,  or  otherwise,  to 
have* allowed  interest  upon  it,  or  whether  it  would  have  been 
proper  fol*  the  general  term  to  do  so;  but  we  render  our  decis- 
ion solely  upon  the  point  that,  as  neither  the  special  term  nor 
the  general  term  allowed  interest  on  the  judgment,  and  as 
this  court  awarded  nointerest  in  its  judgment  of  affirmance, 
all  that  the  general  term  could  do,  after  the  mandate  of  this 
court  went  down,  was  to  enter  a  judgment  carrying  out  the 
mandate  according  to  its  terms,  and:5imply  affirming  the  prior 
judgment  of  the  general  term,  and  directing  execution  of  the 
judgment  of  the  special  term  of  December  18, 1885,  with  costs, 
and  without  interest,  and  of  the  judgment  of  the  general  term 
of  Jane  28, 1886,  for  costs. 
A  writ  of  mandamue  is  granted,  commanding  the  general 
term  io  vacaie  its  judgment  of  June  9,  1890,  in  favor  of 
McDade  against  the  railroad  company,  so  far  as  the  same 
relates  to  interest  upon  the  Jtidgm^nt  of  the  special  term  (if 
December  18,  1885,  and  to  enter  a  judgment  on  the  mat^ 
date  of  this  court  of  May  27,  1890,  in  accordance  toith  its, 
terms,  that  is  to  say,  a  Judgment  affirming  the  judgm^sfni/ 
of  the  general  term  of  June  28, 1886,  with  costs,  without 
more, 

Mb.  Justice  Brewsb  did  not  sit  in  this  case,  or  take  any  part 
in  its  decision. 

VOL.  caui— 7 


Digitized  by  VjOOQIC 


98  OCTOBER  TERM,  1890. 

Statement  of  the  Case. 

HUGHES  V,  DUNDEE  MORTGAGE  COMPANY. 

ffRROE  TO   THE   CIRCUIT    COURV   OF  THE  UNITED    STATES    FOB    THB 
DISTRICT   OF   OREGON. 

No.  306.    Argued  April  14, 15, 1801.  -  Dedded  April  27, 1801. 

By  the  terms  of  the  appointment  of  a  law  agent  in  this  country  of  a  cor- 
poration established  at  Dundee  in  Scotland,  and  engan^ed  in  lending 
money  upon  mortgages  of  real  estate  here,  he  was  to  *^  do  all  work,  and 
carry  through  all  procedure,  and  see  "to  the  execution  and  registration 
and  publication  of  deeds,  requisite  and  necessary  for  giving  and  securing 
to  the  company  valid,  and  etfectual  first  and  preferable  mortgages  over 
real  estate  for  such  loans  as  the  directors  at  Dundee  may  from  time  to 
time  sanction  and  authorize,"  and  was  to  **  be  responsible  to  the  company 
for  the  validity  and  sufficiency  of  all  moitgages  prepared  or  taken  by  ** 
him ;  was  not  to  take  or  receive  In  behalf  of  the  company  any  commission 
or  bonus  from  borrowers  beyond  lawful  interest  on  money  lent ;  nor  to 
act  as  a  local  director  of  the  company,  or  be  interested  in  any  property 
mortgaged;  and  his  **  professional  fees  against  borrowers,  Inclnding 
abstracts,  searches,  investigating  titles,  preparation  and  recording  of 
mortgages,"  were  not  to  exceed  a  scale  prescribed,  ffeld^  that  the  duties 
for  which  he  was  to  be  compensated  by  fees  from  borrowers,  included 
giving  to  the  company  certificates  of  title;  and  that  his  successor, 
appointed  on  the  same  terms,  except  in  being  expressly  required  to  grant 
certificates  of  title,  and  in  being  also  made  general  attorney  and  counsel* 
lor  of  the  company,  could  not  recover  anything  from  the  company  for 
making  out  such  certificates. 

This  was  an  action  brought  against  the  Dundee  Mortgage 
and  Trust  Investment  Company,  Limited,  a  corporation  of 
Great  Britain,  having  its  home  office  at  Dundee  in  Scotland, 
and  an  office  at  Portland  in  Oregon,  and  engaged  in  lending 
money  on  the  security  of  mortgages  of  land  in  that  State  and 
in  Washington  Territory,  by  Ellis  G.  Hughes,  an  attorney  at 
law  and  a  citizen  of  Oregon,  to  recover  the  reasonable  value 
of  services  performed  by  him  from  January  1, 1875,  to  January 
31,  1880,  for  the  Oregon  and  Washington  Trust  Investment 
Company,  Limited,  (a  similar  corporation,  alleged  to  have  been 
since  consolidated  with,  and  its  liabilities  assumed  by,  the 
defendant,)  in  issuing  to  that  company  written  certificates  of 
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title  upon  loans  made  by  it  upon  suoh  mortgages.  One 
defence  set  np  in  the  answer  was  that  by  a  special  contract 
between  that  company  and  the  plaintiff  he  was  to  be  paid  only 
oat  of  the  fees  charged  to  borrowers. 

At  the  trial,  the  olaintiff  offered  in  evidence  the  following 
documents : 

Ist.  A  resolation  of  the  board  of  directors  of  the  Oregon 
and  Washington  Trust  Investment  Company,  Limited,  dated 
December  17, 1875,  in  these  term3  : 

"  Attorneyship.  The  directors,  having  in  view  the  recom- 
mendation of  the  local  board,  resolved  and  hereby  resolve  to 
appoint  Mr.  Ellis  G.  Hughes  as  the  local  agent  of  the  com- 
pany, this  appointment  to  subsist  during  the  pleasure  of  the 
Dundee  board." 

2d.  A  letter  of  the  secretary  of  the  same  company,  dated 
December  18,  1875,  transmitting  to  plaintiff  that  resolution, 
and  saying: 

^^  I  have  now  the  pleasure  to  annex  extract  from  the  minutes 
of  a  meeting  of  my  directors,  held  yesterday,  from  which  you 
will  see  that  they  have  appointed  you  to  the  very  responsible 
position  of  law  agent  for  the  company  in  Portland,  Oregon. 
I  do  not  at  this  time  require  to  enlarge  upon  the  duties  re- 
quired from  you  in  this  position,  as  you  already  have  had 
some  considerable  experience  of  them.  It  may  be  well,  how- 
ever, to  remind  you  of  what  you  no  doubt  have  very  clearly 
in  view,  viz.  that  in  all  cases  the  company  has  a  clear  and 
indisputable  first  mortgage  to  the  subjects  pledged  in  security, 
and  that  the  company's  business  is  conducted  in  accordance 
with  the  laws  of  the  State  of  Oregon,  the  Territory  of  Wash- 
ington and  the  United  States  of  America,  are  matters  for 
which  you  are  personally  responsible  to  my  directors  and  the 
xjompany." 

3d.  Certain  printed  rules  transmitted  to  the  plaintiff  at  the 
same  time,  as  follows : 

^^  Attorney  at  law.  It  shall  be  the  duty  of  the  company's 
attorney  or  attorneys  — 

'^  (A)  To  prepare  all  mortgages,  deeds,  notes,  coupons  and 
other  documents  in  connection  with  the  company's  loans,  and 
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to  be  responsible  for  their  due  execation,  publication,  registra- 
tion and  validity. 

'^  (B)  To  be  responsible  that  all  mortgages  taken  are  a  clear 
and  indisputable  first  lien  upon  the  subjects  mortgaged,  and  to 
grant  certificates  to  that  eflfect. 

''  (C)  To  take  charge  of  and  to  conduct  such  proceedings 
^^s  may  from  time  to  time  be  instituted  by  the  company,  or  in 
which  the  company  may  be  interested,  subject  to  such  instruc- 
tions as  may  be  issued  thereanent. 

"(D)  To  advise  the  local  board  and  the  directors  of  any 
]x>int  of  legal  or  other  interest  to  the  company,  which  may 
be  developed  or  come  under  his  or  their  notice  from  time  to 
time,  by  legislative  or  judicial  action  or  otherwise. 

"  (E)  And  generally  to  give  his  or  their  best  attention  to  aU 
matters  connected  with  the  legal  department  of  the  company's 
business,  and  to  give  such  information  or  advice  as  may  from 
time  to  time  be  requested  or  occur  to  him  or  them.** 

The  plaintiff  then  proved  the  issue  of  the  certificates  men- 
tioned in  the  declaration,  and  introduced  testimony  as  to  the 
value  of  the  services  rendered  and  responsibility  assunaed  in 
issuing  the  same ;  and  rested  his  case. 

Whereupon,  it  being  then  admitted  in  open  court  "that 
Addison  C.  Oibbs  had  been  the  attorney  of  the  Oregon  and 
Washington  Trust  Investment  Company,  Limited,  prior  to  the 
appointment  of  the  plaintiff  as  such,  that  the  plaintiff  had 
been  the  partner  of  said  Gibbs,  and  had  taken  his  appointment 
on  the  same  terms  as  Gibbs  had  held  his,  save  only  as  it  might 
be  varied  by  the  resolution,  the  letter  of  the  secretary,  and 
the-  printed  rules,  offered  in  evidence  by  the  plaintiff,"  the 
defendant  offered  in  evidence  a  letter  from,  the  secretary 
of  that  company  to  Gibbs,  dated  August  22, 1874,  which,  it 
was  admitted,  contained  the  terms  of  the  appointment  of 
Gibbs,  and  the  body  of  which  was  as  follows : 

"  The  directors  of  the  Oregon  and  Washington  Trust  Invest- 
ment Company,  Limited,  have  had  under  consideration  a  rec- 
ommendation to  appoint  you  as  law  agent  in  and  concerning 
the  preparation  of  mortgages  for  loans  authorized  by  them  in 
America,  and  I  have  now  the  pleasure  of  informing  you  that 
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they  have  appoiated  you  as  law-  ag^it  qn  the  foUowiBg 
footing: 

^^  1.  You  shall  do  all  work,  and  carry  through  all  procedure, 
and  see  to  the  execution  and  registration  and  publication  of 
deeds,  requisite  and  necessary  for  giving  and  securing  to  the 
<x>mpany  valid  and  .effectual  first  and  preferable  mortgages 
over  real  estate  for  soch  loans  as  the  directors  at  Dundee  may 
from  time  to  time  sanction  and  authorize. 

''  2.  In  the  performance  of  your  duties  as  law  agent  afore- 
said you  will  have  r^ard  to  the  amended  rules  made  by  the 
directors,  of  which  a  copy  is  hereunto  annexed. 

'^3.  You  shall  not  directly  nor  indirectly  take  or  receive 
for  behoof  of  the  company  any  commission,  bonus  or  other 
benefit  from  a  borrower ;  and  the  company  shall  not  covenant 
for  or  accept  in  respect  of  any  loan  anything  but  the  interest 
oonditioned  to  be  paid  in  and  by  the  mortgage,  and  which 
interest  shall  never  exceed  what  is  lawful  and  right. 

"4.  You  shall  not,  by  yourself  or  any  or  either  of  your 
partners,  be  or  act  as  local  directors  of  the  company ;  and 
^ou  shall  not,  directly  nor  indirectly,  be  interested  in  any 
property  mortgaged  or  proposed  to  be  mortgaged  to  the  com- 
pany, or  be  in  copartnery  or  joint  adventure  or  otherwise 
connected  with  any  borrower. 

^^5.  Your  professional  fees  against  borrowers,  including 
abstracts,  searches,  investigating  titles,  preparation  and  record- 
ing of  mortgages,  shall  in  no  case  exceed  what  the  laws  of 
tJie  State  wanraat,  and,  although  the  law  might  warrant  and 
allow  more,  shall  never  exceed  what  follows :  Scale  of  maxi- 
mum fees  to  be  charged  borrowers  by  law  agent.  For  loans 
under  $^01,  3|  per  cent  (exclusive  of  travelling  and  hotel 
bills);  for  loans  under  $4001  and  above  $2000,  3  per  cent 
(inclusive  of  ditto);  for  loans  above  $4000  and  under  $20,000, 
2i  per  cent  (do.  do.). 

^^  6.  You  shall  be  responsible  to  the  company  for  the  validity 
and>sufflcienoy  of  all  mortgages  prepared  or  taken  by  you. 

"  7.  I  commend  to  your  attention  a  letter  which  I  have  to- 
day written  to  Mr.  Beid,  defining  his  duties  as  manager  of 
tiie  cconpany  at  Portland ;  and  both  you  and  he  will  be 
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pleased  to  understand  that  that  appointment,  according  to  the 
terms  of  that  letter,  and  your  appointment,  according  to  the 
terms  of  this  letter,  are  made  upon  the  footing  that  the  said 
appointments  and  terms  thereof  are  lawful  and  right,  accord* 
ing  to  the  laws  of  the  States  or  countries  in  which  the  real 
estates  upon  which  the  company's  loans  may  be  made  are  sit- 
uated, and  according  to  the  laws  of  the  United  States ;  and 
nothing  shall  be  done  by  you  or  Mr.  Eeid,  directly  or  indirectly, 
either  in  your  own  nam«3  or  for  your  own  behoof  or  in  the 
name  or  for  behoof  of  the  company,  to  prejudice  or  affect  or 
imperil  in  any  way  the  validity  and  sufficiency  of  any  mort- 
gage granted  or  to  be  granted  to  the  company,  or  to  create  or 
give  rise  to  any  claim,  peualty,  tax  or  other  exaction  or  loss 
to  the  company. 

"  8.  Tour  appointment  is,  of  course,  at  the  pleasure  of  the 
company." 

The  defendant  also  offered  in  evidence  the  following  parts 
of  a  letter  written  by  the  plaintiff  to  John  Leng,  on^  of  the 
directors  of  the  Oregon  and  Washington  Trust  Investment 
Company,  Limited,  dated  September  80, 1876: 

"  To  take  up  separately  the  different  subjects  upon  which 
you  requested  an  expression  of  my  views."  "Attorney's 
fees.  The  fees  now  charged  upon  each  loan  as  the  fees  of  the 
attorney  for  the  examination  of  titles,  and  of  which  one  half 
of  one  per  cent  on  the  entire  amount  of  the  loan  is  now  paid 
to  Mr.  Reid,  is  a  scale  of  fees  based  upon  the  minimum  charges 
made  by  respectable  and  responsible  attorneys  here  for  the 
same  service  and  responsibility.  I  have  always  felt  that  it 
was  an  injustice  to  the  attorney  to  require  any  part  of  these 
fees  to  be  paid  to  the  company's  manager.  The  division  was 
acceded  to,  at  the  time  when  established,  under  the  belief  that, 
if  the  company's  expenses  were  kept  down  until  it  was  demon- 
strated that  its  business  in  Oregon  would  be  profitable,  the 
directors  would  then  feel  disposed  to  make  such  allowance  for 
the  pay  of  its  manager,  etc.,  as  to  give  to  each  one  employed 
•in  the  company's  service  ample  compensation  for  services  ren- 
dered. The  business  of  the  company  is  now  in  such  a  prosper- 
ous condition  as,  I  think,  entitles  me  to  ask  that  I  be  allowed 
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to  receive  for  my  services  in  their  behalf  at  least  the  minimum 
fees  charged  for  like  services  by  gentlemen  in  equal  standing 
in  my  profession  here,  which  would  be  the  entire  fees  now 
charged  borrowers,  and  out  of  which  there  is  now  paid  Mr. 
Keid  one  half  of  one  per  cent  on  the  entire  amount  of  the 
loan.  It  would  be  no  object  to,  but  in  fact  a  loss  for  me  to 
continue  to  act  as  the  attorney  of  the  company  if  the  fees 
actuailly  received  by  me  are  to  continue  as  at  present." 

The  defendant  also  offered,  in  evidence  a  resolution  of  the 
Or^on  and  Washington  Trust  Investment  Company,  Limited, 
dated  November  23, 1876,  in  these  terms : 

"  Attorney.  That  Mr.  Hughes,  the  company's  attorney,  be 
remunerated  by  fees  charged  borrowers  in  terms  of  scale  of 
March,  1875,  and  now  current.  The  directors  trust  that  these 
rates  of  remuneration,  which,  along  with  the  relative  appoint- 
ment, are  to  continue  during  their  pleasure,  will  be  satisfac- 
tory to  all  concerned." 

The  plaintiff,  for  the  purpose  of  showing  the  meaning  and 
intent  of  that  resolution,  offered  in  evidence  a  letter  from 
John  Leng  to  the  plaintiff,  dated  November  24,  1876,  in  these 
terms: 

^^My  colleagues  have  cordially  adopted  my  recommendation 
that  you  receive  your  fees  according  to  the  scale  now  subsist- 
ing, without  any  deduction.  This  will  take  effect  1st  January, 
and  I  hope  will  be  quite  satisfactory  to  you.  I  learned  in  the 
Eastern  States  that  the  mortgage  form  of  one  large  lending 
company  provides  thab^the  expenses  paid  to  the  attorney  in 
the  event  of  foreclosure  shall  be  such  sum  as  the  court  may 
consider  reasonable  or  a  reasonable  sum.  They  say  the  bor- 
rower never  objects  to  this,  and  the  attorney  is  always  allowed 
what  satisfies  him.  Woi!dd  it  not  be  well  for  you  to  adopt 
this?" 

The  plaintiff  also  proved  that  that  resolution  was  transmitted 
to  him  with  that  letter.  No  other  testimony  as  to  the  terms 
of  the  contract  with  the  plaintiff  was  offered  by  either  party. 

The  court  directed  the  jury  to  return  a  verdict  for  the 
defendant,  and  entered  judgment  theron;  and  the  plaintiff 
excepted  to  the  direction,  and  sued  out  this  writ  of  error. 


Digitized  by  VjOOQIC 


104  OCTOBER  TERM,  1890. 

Opinion  of  the  Court. 
Mr.  t/.  N.  Dclph  for  plaintilBf  in  error. 

Mr.  J,  Percy  Keating  and  Mr.  Thomas  De  Witt  Cuyler  for 
defendant  in  error. 

Mr.  Justice  Gray,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  has  been  necessary  to  state  the  facts  at  length  in  order 
to  make  the  case  intelligible.  But  the  questions  of  law  lie 
within  a  narrow  compass. 

The  scope  and  effect  of  the  contract  in  question  depended 
wholly  upon  written  correspondence,  and  in  no  degree  upon 
extrinsic  circumstances,  and  were,  therefore,  to  be  determined 
by  the  court.  Goddard  v.  Foster^  17  Wall.  123, 142;  UamiU 
tan  V.  Liverpool  &c.  Ins.  Co.,  136  U.  S.  242,  255. 

The  duties  of  Gibbs,  the  plaintiff's  predecessor,  as  defined  in 
the  letter  to  him  from  the  secretary  of  the  company  of  August 
24,  1874,  containing  the  terms  of  his  appointment  "as  law 
agent  in  and  concerning  the  preparation  of  mortgages  for 
loans  authorized  by  them  in  America,"  were  to  "  do  all  Avork, 
and  carry  through  all  procedure,  and  see  to  the  execution  and 
registration  and  publication  of  deeds,  requisite  and  necessary 
for  giving  and  securing  to  the  company  valid  and  effectual 
first  and  preferable  mortgages  over  real  estate  for  such  loans 
as  the  directors  at  Dundee  may  from  time  to  time  sanction 
and  authorize,"  and  to  "  be  responsible  to  the  company  for  the 
validity  and  sufficiency  of  all  mortgages  prepared  or  taken  by" 
him.  For  the  protection  of  borrowers,  as  well  as  of  the  com- 
pany, he^was  prohibited  from  taking  or  receiving  in  behalf  of 
the  company  any  commission  or  bonus  from  borrowers  beyond 
lawful  interest  on  the  money  lent  them;  from  acting  on  the 
one  hand  as  a  local  director  of  the  company,  or  beinjg  inter- 
ested on  the  other  in  any  property  mortgaged,  or  proposed  to 
be  rikortgaged;  and  his  "professional  fees  against  borrowers,, 
including  abstracts,  searches,  investigating  titles,  prej)aratioa 
and  recording  of  mortgages,"  were  limited  by  a  scale  pre- 
scribed.   Although  "  certificates  of  title  "  were  not  specifically 
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mentioned,  it  is  quite  evident  that  his  duties,  as  thus  defined, 
included  a  report  or  certificate  in  some  form  to  the  company 
of  the  title  of  each  parcel  of  land  upon  the  mortgage  of  which 
It  was  to  lend  money.  It  is  equally  evident  that  he  was  to, 
be  paid  nothing  by  the  company,  but  was  to  find  his  whole 
compensation  in  the  fees  paid  him  by  the  borrowers  and 
mortgagors. 

It  was  admitted,  that  the  plaintiff  took  bis  appointment  on 
the  same  terms  as  Gibbs  ba4  taken  his,  save  only  as  it  might 
be  varied  by  the  secretary's  letter  to  the  plaintiff  of  December 
18, 1876,  and  by  the  directors'  resolution  and  the  printed  rules 
enclosed  in  that  letter. 

The  secretary's  letter  to  the  plaintiff  informed  him  that  he 
Lad  been  appointed  "  law  agent  for  the  company  in  Portland," 
referred  to  his  previous  experience  of  the  duties  of  his  position, 
and  reminded  him  that  he  would  be  personally  responsible  to 
the  directors  and  the  company  for  its  having  a  clear  and  indis- 
putable first  mortgage  in  each  case,  and  for  its  business  being 
conducted  in  accordance  with  the  local  laws.  Among  the 
plaintiff's  duties,  as  defined  by  the  printed  rules  sent  him,  were 
"to  prepare  all  mortgages,  deeds,  notes,  coupons  and  other 
documents  in  connection  with  the  company's  loans,  and  to  be 
responsible  for  their  due  execution,  publication,  registration 
and  validity ;"  and  "to  be  responsible  that  all  mortgages  taken 
are  a  clear  and  indisputable  first  lien  upon  the  subjects  mort^ 
gaged,  and  to  grant  certificates  to  that  effect."  In  this  respect, 
these  rules  exactly  accord  with  the  prior  directions  to  Gibbs, 
except  in  expressly  mentioning  (what  was  only  implied  in  those 
directions)  the  duty  to  grant  certificates  of  title. 

The  necessary  conclusion  is  that,  so  far  as  the  duty  of 
investigating  and  certifying  titles  and  preparing  mortgages, 
and  of  being  responsible  to  the  company  for  the  due  execution 
and  registration  of  the  mortgages  and  for  their  validity  as  a 
first  lien  on  the  lands  mortgaged  -^  in  other  words,  so  far  as 
his  duties  were  substantially  the  same  as  those  previously  per- 
formed by  Gibbs  —  he  was  to  be  compensated  in  the  same 
manner,  namely,  by  fees  paid  by  borrowers;  and  this  is  clearly 
assumed  in  the  plaintiff's  subsequent  letter  of  September  30, 
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1876,  to  a  director  of  the  company,  and  in  the  ensuing  resolu- 
tion of  the  company  and  letter  of  that  director. 

The  compensation  to  be  received  by  the  plaintifiF  for  such 
duties  was  not  increased  or  fleeted  by  the  fact  that  by  the 
rules  by  which  he  was  governed  he  was  also  made  general 
attorney  and  counsellor  of  the  company,  and  might,  for  hia 
services  as  such,  (in  regard  to  which  no  question  arises  in  this 
case,)  be  entitled  to  other  compensation,  as  nope  had  been 
specified  in  the  contract  between  the  parties. 

Judgment  affirmed. 


In  Nos.  307  and  308,  between  the  same  parties,  and  argued  at 
the  same  time,  the  facts  are  similar,  and  the  judgments  are  likewise 

Affirmed. 


SCOTT  V.  NEELT. 

APPEAL  FBOM  THE  DISTRICT  COURT  OF  THB  UNTTED  STATES  FOR  THE 
NORTHERN   DISTRICT  OF  MISSISSIFPI. 

No.  314.    Argued  April  15, 16, 1801.— Decided  AprU  27, 1891. 

The  Circuit  Court  of  the  United  States  in  Mississippi  cannot,  under  the 
operation  of  sections  1843  and  1S45  of  the  Code  of  Mississippi  of  ISSO, 
take  Jurisdiction  of  a  bill  in  equity  to  subject  the  property  of  the  defend- 
ants to  the  payment  of  a  simple  contract  debt  of  one  of  them,  in  advance 
of  any  proceedings  at  law,  either  to  establish  the  validity  and  amount  of 
the  debt,  or  to  enforce  its  collection ;  In  which  proceedings  the  defendant 
is  entitled,  under  the  Constitution,  to  a  trial  by  ]ury. 

The  general  |)roposition  that  new  equitable  rights  created  by  the  States 
may  be  enforced  in  the  Federal  courts  is  correct,  but  it  is  subject  to  the 
qualiflcatlon  that  such  enforcement  does  not  impair  any  right  conferred, 
or  conflict  with  any  prohibition  imposed  by  the  Constitution  or  laws  of 
the  United  States. 

Clark  V.  Smith,  18  Pet  195,  distinguished  from  this  case. 

Holland  v.  Challen,  110  U.  S.  15,  exp'  .Ined  and  shown  to  contain  nothing^ 
sanctioning  the  enforcement  in  the  Federal  courts  of  any  rights  created 
by  state  law,  which  impair  the  separation  established  by  the  Constitution 
between  actions  for  legal  demands  and  suits  for  equitable  relief. 
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This  was  a  suit  in  equity  to  subject  to  the  payment  of  a 
debt  alleged  to  be  due  and  owing  to  the  complainants  by  the 
defendant  George  Y.  Scott,  certain  property  owned  by  him 
and  other  property  owned  by  his  wife  and  codefendant,  Lot- 
tie M.  Scott.  The  material  facts  out  of  which  it  arose,  so  far 
as  is  necessary  for  an  intelligent  consideration  of  the  questions 
discussed,  may  be  briefly  stated  as  follows : 

In  1873  the  defendant  Greorge  Y.  Scott  was  in  partnership 
with  his  brother,  Charles  Scott,  in  the  practice  of  the  law  in 
Bolivar  County,  Mississippi.  Their  practice  is  represented  to 
have  been  large  and  lucrative.  They  were  ako  engaged  in  other 
business,  in  which  it  is  said  they  were  successful,  and  that  their 
income  from  all  sources  was  from  twelve  to  fifteen  thousand 
dollars  a  year.  In  1876  the  brothers  were  of  opinion  that  lands 
in  the  Mississippi  Delta  would  in  the  then  near  future  become 
valuable,  and  were  therefore  desirable  as  investments.  They 
accordingly  made  purchases  of  different  tracts,  and  took  deed? 
of  the  lands  to  their  respective  wives.  In  some  cases  the: 
notes  were  given  for  part  of  the  purchase  money. 

In  January,  1880,  the  brothers  dissolved  their  law  partner- 
ship, and. a  partition  of  the  lands  purchased  was  made  between 
their  wives.  Subsequently,  during  the  same  year,  other  lands 
were  purchased  by  George  Y.  Scott,  and  the  deeds  taken  in 
the  name  of  his  wife.  In  1881,  he  .also  purchased  a  large 
tract,  and  took  the  deed  in  his  own  name,  paying  part  of  the 
purchase  money  in  cash,  and  giving  his  promissory  notes  for 
the  balance. 

The  lands  thus  purchased  by  him,  and  those  held  by  his 
wife,  were  greatiy  improved  by  him,  and  put  in  a  high,  state 
of  cultivation,  and  valuable  crops  were  raised  on  som6  of  them. 
In  March,  1883,  to  enable  him  to  carry  on  the  "  planting  busi- 
ness "  on  these  lands,  he  arranged  .what  is  termed  "  a  line  of 
cijedit "  with  the  firm  of  Brook?,  Neejy  &  Company,  of  Ten- 
nessee, the  complainants  herein,  bs  factors  and  commission 
merchants;  they  to  furnish  him  supplies  and  rjaoney  as  needed, 
and  he  to  ship  to  them  the  cotton  raised  on  the  plantatioi^  to 
be  sold  by  th<^n),  and  the  proceeds  applied  to  the  payment  of 
til^.  adyanpes.    The  dealio^  between  Scott  and  the  com- 


Digitized  by  VjOOQIC 


108  OCTOBER  TERM,  1890. 

Opinion  of  the  Court 

plainants  under  this  arrangement  continued  until  July  6, 1885,* 
at  whioh  time  he  owed  them  a  balance  of  $6264.89,  on  account, 
and  a  note  of  $2000. 

The  present  suit  was  commenced  in  March,  1886,  to  subject, 
as  stated  above,  the  property  owned  by  the  defendant  George 
Y.  Scott  and  other  property  owned  by  his  wife,  to  the  pay- 
ment of  these  sums  with  interest,  and  in  aid  thereof  to'  set 
aside  as  fraudulent  the  conveyances  to  the  wife  of  the  lands 
purchased  by  her  husband.  Issue  being  joined  on  the  replica- 
tions to  the  answers  by  the  defendants,  testimony  was  taken, 
and  upon  the  pleadings  and  proofs  the  case  was  heard  by  the 
District  Court  of  the  United  States  for  the  Northern.  District 
of  Mississippi,  exercising  the  powers  of  a  Circuit  Court.  It 
was  adjudged  and  decreed  that  certain  parcels  of  the  lands, 
which  were  described,  were  subject  to  the  debt  due  the  com- 
plainants, and  that  they  had  a  lien  for  the  same  from  the  date 
of  filing  their  bill,  which  debt,  from  the  report  of  the  master, 
was  found  to  be  $8547.89.  It  was  also  decreed  that  the 
defendant  Greorge  Y.  Scott  pay  that  sum  within  thirty  days, 
and  in  default  thereof  that  a  commissioner  of  the  court,  ap- 
pointed for  that  purpose  and  ^'  clothed  with  the  title  to  said 
lands,"  proceed  to  advertise  them,  or  a  sufficiency  thereof,  and 
sell  the  same  to  the  highest  bidder  for  cash,  and  report  his  pro- 
ceedings to  the  court.  From  this  decree  the  defendants  ap- 
pealed to  this  court. 

JUr.  Edward  Mayes  for  appellants. 

Mr.  W.  V.  SvUvoan  for  appellees.  Mr.  F.  A.  Montgomery 
was  with  him  on  the  brief. 

Mr.  Justice  Fisld,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

This  is  a  suit  in  equity  to  subject  the  property  of  the  de- 
fendants to  the  payment  of  a  simple  contract  debt  of  one  of 
them,  in  advance  of  any  proceedings  at  law,  either  to  establish 
the  validity  and  amount  of  the  debt,  or  to  enforce  its  collection. 
It  is  founded  upon  sections  1843  and  1845  of  the  Code  of 
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Mississippi  of  1880,  being  parts  of  the  chapter  which  treats  of 
the  Chancery  Courts  of  the  State.    They  are  as  follows : 

^'  Sec.  1843.  The  said  courts  shall  have  jurisdiction  of  bills 
exhibited  by  creditors,  who  have  not  obtained  judgments  at 
law,  or  having  judgments,  have  not  had  executions  returned 
unsatisfied,  to  set  aside  fraudulent  conveyances  of  property,  or 
other  devices  resorted  to  for  the  purpose  of  hindering,  delay- 
ing or  defrauding  creditors;  and  may  subject  the  property 
to  the  satisfaction  of  the  demands  of  such  creditors,  as  if 
complainant  had  a  judgment  and  execution  thereon  returned 
*  no  property  found.' '' 

^^  Sec.  1845.  The  creditor  in  such  case  shall  have  a  lien  upon 
the  property  described  therein  from  the  filing  of  his  bill, 
except  as  against  la^ia  jide  purchasers  before  the  service  of 
process  upon  the  defendant  iiC^uch  bill." 

At  the  outset  of  the  case  the  question  is  presented,  whether 
a  suit  of  this  kind,  where  the  complainant  is  a  simple  contract 
creditor,  can  be  maintained  in  the  courts  of  the  United  States. 
It  is  sought  to  uphold  the  a£Srmative  of  this  position  on  the 
ground  that  the  statute  of  Mississippi  creates  a  new  equitable 
right  in  the  creditor,  which,  being  capable  of  assertion  by  pro- 
ceedings in  conformity  with  the  pleadings  and  practice  in 
equity,  will  be  enforced  in  those  courts.  The  cases  of  Clark 
V.  Smiih,  13  Pet.  195,  Broderick^  WtU,  21  Wall.  503,  and 
Holland  V.  ChaUen^  110  U.  S.  15,  are  cited  in  its  support. 

The  general  proposition,  as  to  tb^  enforcement  in  the  Fed- 
eral courts  of  new  equitable  rights  created  by  the  States,  is 
undoubtedly  correct,  subject,  howeiper,  to  this  qualification, 
that  such  enforcement  does  not  impair  any  right  conferred;^  or 
conflict  with  any  inhibition  imposed,  by  the  Constitution  (tp 
laws  of  the  United  States.  Neither  such  right  nor  such  inhi- 
bition can  be  in  any  way  impaired,  howevjer  fully  the  new 
equitable  right  may  be  enjoyed  or  enforced  in;  the  States  by 
whose  legislation  it  is  created.  The  Constitutioq,  in^its  Seventh 
Amendment,  declares  that "  in  suits  at  cbnunon  law.  where  the 
value  in  controversy  shall  exceed  twenty  dollars,  thr\  right  of 
trial  by  jury  shall  be  preserved."  in  the  Federal  (XMjrts  this 
right  cannot  be  dispensed  with,  except  by  tfie  assent  6f  the 
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parties  entitled  to  it,  nor  can  it  be  impaired  by  any  blending. 
with  a  claim,  properly  cognizable  at  law,  of  a  demand  for 
equitable  relief  in  aid  of  the  legal  action  or  during  its  pendency. 
Such  aid  in  the  Federal  courts  must  be  sought  in  separate  pro- 
ceedings, to  the  end  that  the  right  to  a  trial  by  a  jury  in  the 
legal  action  may  be  preserved  intact. 

In  the  case  before  us  the  debt  due  the  Complainants  was  in 
no  respect  different  from  any  other  debt  upon  contract ;  it  was 
the  subject  of  a  legal  action  only,  in  which  the  defendants  were 
entitled  to  a  jury  trial  in  the  Federal  courts.  Uniting  with  a 
demand  for  its  payment,  under  the  statute  of  Mississippi,  a 
proceeding  to  set  aside  alleged  fraudulent  conveyances  of  the 
defendants,  did  not  take  that  right  from  them,  or  in  any  re- 
spect impair  it. 

This  conclusion  finds  support  in  the  prohibition  of  the  law 
of  Congress  respecting  suits  in  equity.  The  16th  section  of 
the  Judiciary  act  of  1789  enacted  that  such  suits  ^^  shall  not  be 
sustained  in  either  of  the  courjts  of  the  United  States,  in  any 
case  where  plain,  adequate  and  complete  remedy  may  be  had 
at  law;"  and  this  prohibition  is  carried  into  the  Bevised 
Statutes.  Sec.  723.  It  is  declaratory  of  the  rule  obtaining 
and  controlling  in  equity  proceedings  from  the  earliest  period 
in  England,  and  always  in  this  country.  And  so  it  has  been 
often  adjudged  that  whenever,  respecting  any  right  violated, 
a  court  of  law  is  competent  to  render  a  judgment  affording  a 
plain,  adequate  and  complete  remedy,  the  party  aggrieved 
must  seek  his  remedy  in  such  court,  not  only  because  the  de- 
fendant has  a  constitutional  right  to  a  trial  by  jury,  but  because 
of  the  prohibition  of  the  act  of  Congress  to  pursue  his  remedy 
in  such  cases  in  a  court  of  equity.  Ilipp  v.  Bahin^  19  How. 
271,  279;  Lewis  v.  Cocks,  23  Wall.  466, 470 ;  KillUn  v.  Ebbing- 
haus,  110  U.  S.  568,  57a;  Buzard  v.  Houston,  119  U.  S.  347, 
351.  AH  actions  which  seek  to  recover  specific  property,  real 
or  personal,  with  or  without  damages  for  its  detention,  or  a 
money  judgment  for  breach  of  a  simple  contract,  or  as  dam- 
ages for  injury  to  person  or  property,  are  legal  actions,  and 
can  be  brought  in  the  Federal  courts  only  on  their  law  side. 
Demands  of  this  kind  do  not  lose  their  character  as  claims 
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cognizable  in  the  courts  of  the  United  States  only  on  their  law 
side,  because  in  some  state  courts,  by  virtue  of  state  legisla- 
tion, equitable  relief  in  aid  of  the  demand  at  law  may  be 
sought  in  the  same  action.  Such  blending  of  remedies  is  not 
permissible  in  the  courts  of  the  United  States. 

In  Bennett  v.  JSutterworthj  11  How.  669,  674,  in  comment- 
ing upon  the  practice  prevailing  in  the  courts  of  Texas,  Mr. 
Chief  Justice  Taney,  after  observing  that  although  the  com- 
mon law  had  been  adopted  in  Texas,  the  forms  and  rules  of 
pleading  in  common  law  cases  had  been  abolished,  and  the 
parties  were  at  liberty  to  set  out  their  respective  claims  and 
defences  in  any  form  that  would  bring  them  before  the  court, 
said :  "  Although  the  forms  of  proceedings  and  practice  in  the 
state  courts  have  been  adopted  in  the  District  Court,  yet  the 
adoption  of  the  state  practice  must  not  be  understood  as  con- 
founding the  principles  of  law  and  equity,  nor  as  authorizing 
legal  and  equitable  claims  to  be  blended  together  in  one  suit. 
The  Constitution  of  the  United  States,  in  creating  and  defining 
the  judicial  power  of  the  general  government,  establishes  this 
distinction  between  law  and  equity ;  and  a  party  who  claims  a 
legal  title  must  proceed  at  law,  and  may  undoubtedly  proce.ed 
according  to  the  forms  of  practice  in  such  cases  in  the  state 
<5ourt.  But  if  the  claim  is  an  equitable  one,  he  must  proceed 
according  to  rules  which  this  court  has  prescribed,  (under  the 
authority  of  the  act  pf  August  23d,  1842,)  regulating  proceed- 
ings in  equity  in  the  courts  of  the  United  States." 

This  decision  was  followed  in  Thompson  v.  Bailroad  Comr 
jHinieSj  6  Wall.  134,  137,  the  court  there  observing  that  "  tht> 
remedies  in  the  courts  of  the  United  States  are,  at  common  law 
or  in  equity,  not  according  to  the  practice  of  the  state  courts, 
but  according  to  the  principles  of  common  law  and  equity,  as 
distinguished  and  defined  in  that  country  from  which  we  de- 
rive our  knowledge  of  these  principles,"  citing  also  to  that 
effect  the  case  of  Robinson  v.  Campbell^  3  Wheat.  212.  In 
Fenn  v.  Jlolme^  21  How.  481,  484,  486,  the  same  doctrine  was 
affirmed. 

The  Code  of  Mississippi  gives  to  a  simple  contract  creditor 
a  right  to  seek  in  equity,  in  advance  of  any  judgment  or  legal 
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proceedings  upon  his  contract  the  removal  of  obstacles  to  the 
recovery  of  his  claim  caasea  by  fraudulent  conveyances  of 
property.  There  the  whole  suit,  involving  the  determination 
of  the  validity  of  the  contract,  and  the  amount  due  thereon, 
is  treated  as  one  in  equity,  to  be  heard  and  disposed  of  with- 
out a  trial  by  jury.  It  is  not  for  us  to  express  any  opinion 
of  the  wisdom  of  this  law,  or  whether  or  not  in  its  operation 
it  is  more  advantageous  in  the  interests  of  justice  than  an 
entire  separation  of  proceedings  at  law  from  those  for  equi- 
table relief.  It  is  sufficient  that  under  the  statute  of  the  United 
States  such  separation  is  required  in  the  Federal  courts,  and 
by  the  Constitution,  in  cases  at  conmion  law,  a  right  to  a 
trial  by  jury  is  secured  to  the  defendant. 

The  attempt  is  made  to  assimilate  the  enforcement  of  the 
state  law  in  the  Federal  courts  in  the  same  manner  as  in  the 
state  courts,  to  proceedings  in  suits  to  enforce  mortgages, 
and  other  liens  upon  property,  created  by  contract  as  security 
for  loans  and  advances.  No  jury,  it  is  said,  is  required  in 
those  suits  to  ascertain  the  amount  due  on  the  mortgage  debt, 
and  why,  it  is  asked,  should  there  be  any  jury  in  the  case 
under  the  state  statute  —  that  giving  a  lien  for  the  debt 
claimed  by  the  filing  of  the  bill  to  set  aside  the  fraudulent 
conveyances  of  the  debtor.  The  distinction  between  the  cases 
is- plain,  and  will  be  obvious  from  a  brief  statement  of  their 
nature.  A  mortgage  is  in  form  a  conveyance  vesting  in  the 
mortgagee  a  conditional  estate  which  becomes  absolute  on 
the  non-performance  of  the  condition.  Originally,  at  law,  it 
carried  the  rights  and  incidents  of  ownership ;  although  at  an 
early  day  equity  gave  tb  the  mortgagor,  even  after  breach 
of  condition,  a  right  to  recover  the  property  from  forfeiture, 
upon  payment  of  the  debt  or  obligation  secured,  within  a  pre- 
scribed period.  The  ancient  law  as  to  the  character  of  the 
instrument  still  prevails  ^n  some  of  the  States,  but  in  a  major- 
ity of  them  this  has  been  changed  from  a  consideration  of  the 
object  of  the  instrument  and  the  intention  of  the  parties,  and 
it  is  there  regarded  as  a  mere  lien  upon  or  pledge  of  the  prop- 
erty for  the  payment  of  the  debt  or  the  performance  of  the 
obligation  stated.    Whatever  character  may  be  ascribed  to  it 


Digitized  by  VjOOQIC 


SCOTT  V.  NEELY.  113 

Opinion  of  the  Court 

from  its  form,  it  has  always  been  treated  by  courts  of  equity 
as  intended  for  security,  and  is  enforced  by  tbem  solely  to 
give  effect  to  that  intention.  Hutchifis  v.  Kingy  1  Wall.  53. 
The  debt  or  obligation,  to  secure  which  it  is  given,  is  stated  in 
the  instrument  itself,  and  the  only  proceeding  with  reference 
to  its  amount  is  one  of  calculation  as  to  the  interest  thereon, 
or  as  to  what  remains  due  after  credit  of  payments;  and  it  is 
only  to  ascertain  this  that  a  reference  is  made  to  an  account- 
ant, usually  a  master  in  chancery,  and  not  to  try  the  validity 
of  the  debt  or  obligation  secured.  The  equitable  suit  is  to 
enforce  the  application  of  the  property  to  the  purposes  intended 
by  the  contract  of  the  parties.  In  the  case  at  bar,  under  the 
statute  of  Mississippi,  there  is  no  amount  stated  by  the  defend- 
ant as  due,  which  is  secured  by  any  lien  on  property  executed 
by  him;  and  that  amount  is  uncertain,  not  resting  in  mere 
calculation  of  interest  or  in  the  application  of  credits,  but  upon 
proof  of  the  existence  and  validity  of  the  alleged  contract 
between  the  parties.  In  all  cases  where  a  court  of  equity 
interferes  to  aid  the  enforcement  of  a  remedy  at  law,  there 
must  be  an  acknowledged  debt,  or  one  established  by  a  judg- 
ment rendered,  accompanied'  by  a  right  to  the  appropriation 
of  the  property  of  the  debtor  for  its  payment,  or,  to  speak 
with  greater  accuracy,  there  must  be,  in  addition  to  such  ac- 
knowledged or  established  debt,  an  interest  in  the  property  or 
a  lien  ther^n  createfl  by  contract  or  by  some  distinct  legal 
proceeding.  Smith  v.  Railroad  Co.,  99  U.  S.  398,  401;  AngeU 
V.  Draper^  1  Venu  398,  399;  Shirley  v.  Watts,  8  Atk^  200; 
Wiggins  v.  Armstrongy  2  Johns.  Ch.  144 ;  McElwain  v.  WiUiSj 
9  Wend.  648,  556 ;  C^npjpen  v.  Ifudson,  3  Kernan,  161 ;  Jones 
V.  Green,  1  Wall.  830. 

InWigffins  v.  Armstrong,  Chancellor  Kent  held  that  a  creditor 
at  large,  or  before  judgment,  was  not  entitled  to  the  interfer- 
ence of  a  court  of  equity  by  injunction  to  prevent  the  debtor 
from  disposing  of  his  property  in  fraud  of  the  creditor ;  citing 
some  of  the  above  authorities,  and  stating  that  the  reason  of 
the  rule  seemed  to  be  that  until  the  creditor  had  established 
his  title  he  had  no  right  to  int^rf^j/>nd  ^it  would  lead  to> 
unnecessary  and  perhaps  a  fruitl^.j|iul-oppressive  interrup- 
VOL.  cxi>-8 
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tion  of  the  debtor's  rights ;  adding,  ^^  unless  he  has  a  certain 
claim  upon  the  property  of  the  debtor  he  has  no  concern  with 
his  frauds." 

It  is  the  existence,  before  the  suit  in  equity  is  instituted,  of 
a  lien  upon  or  interest  in  the  property,  created  by  contract  or 
by  contribution  to  its  value  by  labor  or  material,  or  by  judicial 
proceedings  had,  which  distitiguishes  cases  for  the  enforcement 
of  such  lien  or  interest  from  the  case  at  bar. 

Upon  the  contention  of  the  complainants  it  is  not  perceived 
why  all  actions  at  law,  even  for  injuries  to  persons  or  property, 
may  not  be  withdrawn  by  the  State  from  a  court  of  law  to  a 
court  of  equity,  by  allowing  a  lien  upon  the  proi)erty  of  the 
defendants  on  the  issue  of  process  at  the  commencement  of 
the  action,  and  authorizing  the  court  to  direct  a  sale  of  the 
whole  or  a  portion  thereof,  in  its  discretion,  to  pay  the  damages 
recovered,  and  to  set  aside  any  obstacles  to  their  satisfaction 
from  fraudulent  conveyances  of  the  wrong-doer.  Whatever 
control  the  State  may  exercise  over  proceedings  in  its  own 
courts,  such  a  union  of  legal  and  equitable  relief  in  the  same 
action  is  not  allowed  in  the  practice  of  the  Federal  courts. 

As  to  the.  cases  to  which  we  are  referred,  Clark  v.  Smithy 
1§  Pet.  195,  and  Holland  v.  Ch^Ulefi,  110  U.  S.  15,  a  few  words 
only  need  be  said. 

In  the  first  case  the  act  of  Kentucky  of  1796  had  provided 
that  ^'  any  person  having  both  legal  title  to  and  possession  of 
land  may  institute  a  suit  against  any  other  person  setting  up 
a  claim  thereto ;  and  if  the  complainant  shall  be  able  to  estab- 
lish his  title  to  such  land,  the  defendant  «hall  be  decreed  to 
rolease  his  claim  thereto,  and  pay  the  complainant  bis  costs, 
unless  the  defendant  shall,  by  answer,  disclaim  all  title  to  such 
laflds,  and  offer  to  give  such  release  to  the  complainant,  in 
which  case  the  complainant^  shall  pay  to  the  defendant  his 
costs,  except,  for  special  reasons  appearing,  the  court  should 
otherwise  decree." 

The  validity  of  this  law  was  sustained,  the  court  observing 
that  'Hhe  state  legislatures  ceilainly  have  no  authority  to  pre- 
scribe the  forms  and  modes  of  proceeding  in  the  courts  of  the 
United  States;  but^  having  created  a  right,  and  at  the  same 
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time  prescribed  the  remedj  to  enforce  it,  if  the  remedy  pte- 
scribed  is  substantially  consistent  with  the  ordinary  modes  ci. 
proceeding  on  the  chancery  side  of  the  Federal  courts,  no  rea- 
son exists  why  it  should  not  be  pursued  in  the  same  form  as  it 
is  in  the  state  courts."  To  this  view  there  can  be  no  possible 
objection;  nor  can  there  be  to  the  enforcement  in  the  Federal 
courts  of  the  right  created.  The  statute  simply  enlarged  the 
cases  in  which,  without  it,  bills  to  quiet  title  could  be  main- 
tained in  the  courts  of  the  United  ^States.  Previously  to  its 
passage,  in  order  to  maintain  such  suit,  it  was  necessary  that 
the  title  of  the  plaintifif  should  be  established  by  successive 
judgments  in  his  favor.  Upon  that  appearing,  he  being  in 
possession  of  the  property,  courts  of  equity  would  interpose 
and  grant  a  perpetual  injunction  to  quiet  his  possesion  against 
any  further  litigation.  That  statute  only  did  away  with  the 
necessity  for  the  previous  adjudications  at  law  in  favor  of  his 
right,  it  being  declared  sufficient  to  call  into  exercise  the 
powers  of  a  court  of  equity  that  he  was  in  possession  of  the 
land  and  of  the  title,  and  was  disquieted  by  the  assertion  of  a 
claim  to  the  property  by  the  defendant. 

In  the  second  case,  Holland  v.  Qhallen^  the  suit  was  brought 
to  quiet  the  title  of  the  plaintiff  to  certain  real  property  in 
Nebraska,  against  the  claim  of  the  defendant'  to  an  adverse 
estate  in  the  premises.  It  was  founded  upon  a  statute  of  that 
State  which  provided :  "  That  an  action  may  be  brought  and 
prosecuted  to  final  decree,  judgment  or  order  by  any  person 
or  persons,  whether  in  actual  possession  or  not,  claiming  title 
to  real  estate,  against  any  person  or  persons  who  claim  an 
adverse  estate  or  interest  therein,  for  the  purpose  of  determin- 
ing such  estate  or  interest  and  quieting  the  title  of  such  real 
estate." 

In  that  suit  neither  party  was  in  possession,  and  the  jurisdic- 
tion was  maintained  in  equity,  as  no  remedy  in  such  case  could 
be  afforded  in  an  action  at  law.  As  we  there  said,  speaking 
of  unoccupied  lands :  "  It  is  a  matter  of  every-day  observation 
that  many  lots  of  land  in  our  cities  remain  unimproved  because 
of  conflicting  claims  to  them.  The  rightful  owner  of  a  parcel 
in  this  condition  hesitates  to  place  valuable  improvements 
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Upon  it,  and  others  are  unwilling  to  purchase  it,  much  less  to 
erect  buildings  upon  it,  with  the  certainty  of  litigation  and 
possible  loss  of  the  whole.  And  what  is  true  of  lots  in  cities, 
the  ownership  of  which  is  in  dispute,  is  equally  true  of  large 
tracts  of  land  in  the  country.  The  property  in  this  case,  to 
quiet  the  title  to  which  the  present  suit  is  brought,  is  described 
in  the  bill  as  unoccupied,  wild  and  uncultivated  land.  Few 
persons  would  be  willing  to  take  possession  of  subh  land, 
enclose,  cultivate  and  improve  it,  in  the  face  of  a  disputed 
claim  to  its  ownership.  The  cost  of  such  improvements  would 
probably  exceed  the  value  of  the  property.  An  action  for 
ejectment  for  it  would  not  lie,  as  it  has  no  occupant ;  and  if, 
as  contended  by  defendant,  no  relief  can  be  had  in  equity 
because  the  party  claiming  ownership  is  not  in  possession,  the 
land  must  continue  in  its  unimproved  condition.  It  is  mani- 
festly for  the  interest  of  the  community  that  conflicting  claims 
to  property  thus  situated  should  be  settled,  so  that  it  may  be 
subjected  to  use  and  improvement.  To  meet  cases  of  this 
character,  statutes,  like  the  one  of  Nebraska,  have  been  passed 
by  several  States,  and  they  accomplish  a  most  useful  purpose. 
And  there  is  no  good  reason  why  the  right  to  relief  against  an 
admitted  obstruction  to  the  cultivation,  use  and  improvement 
of  lands  thus  situated  in  the  States  should  not  be  enforced  by 
the  Federal  courts,  when  the  controversy  to  which  it  may  give 
rise  is  between  citizens  of  different  States.'* 

It  was  objected  in  that  case  that  if  the  suit  was  allowed 
under  the  statute  in  the  Federal  courts,  controversies  properly 
cognizable  in  a  court  of  law  would  be  drawn  into  a  court  of 
equity,  but  the  court  said : 

"  There  can  be  no  controversy  at  law  respecting  the  title  to 
or  right  of  possession  of  real  property  when  neither  of  the  par- 
ties is  in  possession.  An  action  at  la w,^  whether  in  the  ancient 
form  of  ejectment  or  in  the  form  now  commonly  used,  will  lie 
only  against  a  party  in  possession.  Should  suit  be  brought  in 
the  Federal  court,  under  the  Nebraska  statute,  against  a  party 
in  possession,  there  would  be  force  in  the  objection  that  a  legal 
controversy  was  withdrawn  from  a  court  of  law." 

There  is  nothing  in  that  decision  that  gives  sanction  to  the 
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enforcement  in  the  Federal  courts  of  any  rights  created  by 
state  law  which  impair  the  separation  there  required  between 
actions  for  legal  demands  and  suits  for  equitable  relief. 

In  the  subsequent  case  of  Whitehead  v.  Shattuck^  138  U.  S. 
146,  Holland  v.  Challen  was  referred  to  and  explained ;  and 
it  was  said  that  a  suit  in  equity  for  real  property  against  a 
party  in  possession  would  not  be  sustained,  because  there 
would  be  a  plain,  adequate  and  complete  remedy  at  law  for  the 
plaintiff,  and  that  it  was  only  intend^  to  uphold  the  statute 
so  far  as  suits  in  the  Federal  courts  were  concerned,  in  author- 
izing such  suits  against  persons  not  in  possession. 

It  follows  from  the  views  expressed  that  the  court  below 
could  not  take  jurisdiction  of  this  suit,  in  which  a  claim  prop- 
erly cognizable  only  at  law  is  united  in  the  same  pleadings 
with  a  claim  for  equitable  relief.    Its  decree  must  therefore  be 

Bevereed^  and  the  cause  remanded  with  directions  to  dismiss 
the  hilly  without  preftidice  to  an  action  at  law  for  the 
demand  claimed^  and  it  is  so  ordered. 

Mb.  JusnoB  Lamab  did  not  sit  in  this  case  nor  take  any 
part  in  its  decision. 


BIRDSEYE  V.  SCHAEFFER. 

BRBOB  TO  THE  dBCTTT  COUBT  OF   THE    UNITED    STATES    FOB    THB 
WB8TEBN  DI8TBI0T  OF  TEXAS. 

No.  990.    8abmltt«d  April  90, 180L— I>Mkl«d  April  ST,  IMl. 

It  is  again  decided  that  an  order  remanding  a  cause  from  a  Circuit  Court  of 
the  United  States  to  the  state  court  from  which  it  was  removed,  is  not 
a  Unal  judgment  or  decree  which  this  court  has  jurisdiction  to  review. 

This  cause  was  removed  to  the  Circuit  Court  of  the  United 
States  for  the  "Western  District  of  Texas  prior  to  the  passage 
of  the  act  of  March  3,  1887,  providing  that  no  appeal  or  writ 
of  error  from  the  decision  of  the  Circuit  Court  remanding  a 
cause  to  a  state  court  from  which  it  had  been  removed,  should 
be  allowed.    The  order  remanding  the  cause  to  the  state  couit 
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from  which  it  had  been  removed  was  made  subsequent  to  that 
act,  but  prior  to  the  act  of  February  25,  1889;  the  writ  of 
error  was  allowed  on  the  7th  of  June,  a.d.  1889,  subsequent 
to  the  act  of  February  25,  1889. 

A  motion  was  made  to  dismiss  the  writ  on  the  grounds:  (I) 
Tiiat  there  was  no  jurisdiction  to  issue  the  same  and  no  juris- 
diction to  take  cognizance  of  the  record  filed  herein ;  (2) 
Because  the  judgment  of  the  Circuit  Court  complained  of, 
remanding  the  cause  to  the  District  Court  of  Nueces  County, 
Texas,  from  which  it  had  been  removed  for  trial,  was  not  a 
tinal  judgment  and  cannot  be  reviewed  by  this  court. 

J//\  Philip  B,  Thompson  and  Mr.  J.  M,  Vale  for  the  motion. 

Mr.  Btthel  Coopwood  and  Mr.  John  Hancock  opposing. 

Per  Clriam.  The  writ  of  error  is  dismissed  upon  the  au- 
thority of  Gumee  v.  Patrick  Coimty^  137  U.  S.  141 ;  JUcfi- 
mond  cfe  Danville  Bailroad  Co.  v.  Thotcronj  134  U.  S.  45. 

Dismissed. 


BALL  V.   UNITED   STATES. 

ERROR    TO    THE    CIRCCIT  COURT  OF  THE    UNITED    STATES   FOB  THE 
EASTERN   DISTRICT   OF  TEXAS. 

No.  1351.    Argued  April  10, 1891.  -  Decided  April  27, 1891. 

On  the  4th  of  December,  1888,  tlic  clerk  of  the  District  Court  of  the  United 
States  for  tlie  Eastern  District  of  Texas,  at  Galveston,  certified  to  the 
Circuit  .Juclj^e  for  tlie  fifth  circuit  tlial  the  District  Jud^eo/  that  district 
was  *•  prevented  by  reason  of  Illness  from  continuing  the  holding  of  the 
present  November  tenn  of  the  District  and  Circuit  Courts  of  the  llnitefl 
States  for  the  Eastern  District  of  Texas,  at  Galveston;  and  also  the 
coming  terms  of  said  courts  at  Tyler,  .TeflTerson  and  Galveston,  In  the 
year  1889."  Thereupon  the  Circuit  .Judge  isstied  an  order  deslgnatlnir  and 
appolntlns;  "  the  judge  of  the  Western  .Tudiclal  District  of  I^ulsiaua  to 
conclude  the  holding  of  the  present  November  term  of  the  District  and 
Circuit  Courts  for  the  Eastern  District  of  Texas,  at  Galveston,  and  also 
to  hold  the  coming  terms  of  the  District  ami  Circuit  Courts  in  said  East- 
ern District  of  Texas,  during  the  year  1889,  and  during  the  disability  of 
the  judge  of  said  district,  and  to  have  and  exercise  within  said  district 
during  Mid  period,  and  daring  sucli  disability,  the  powers  tl)at  are  vested 
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by  law  in  the  Jodg^e  of  said  district**  On  the  12th  of  March,  18d9,  CoB;<^ 
gress  created  a  new  division  of  the  Eastern  Judicial  District  of  Texaa^ 
the  courts  to  be  held  at  Paris,  Texas,  and  with  **  ezclnsive  original  Juris* 
diction  of  offences  **  committed  within  a  designated  portion  of  Indian  Ter* 
ritory  attached  to  that  district,  and  directed  two  terms  to  be  held,  one 
in  April,  and  one  in  October.  25  Stat.  p.  786,  c.  888,  §  IS.  Under  the 
authority  so  given  the  Judge  of  the  Western  District  of  Louisiana  held 
the  Circuit  Court  at  Paris  in  October,  1889,  during  which  term  persons 
were  tried  and  convicted  of  the  olfenoe  of  murder,  committed  in  that  part 
of  the  Indian  Territory ;  and  on  the  following  April  term  they  were  sen- 
tenced to  death.  Before  that  term  commenced,  the  regular  District  Judge 
of  that  district  died.  Heldj  that  in  holding  the  October  term,  the  Judge 
acted  as  a  Judge  dejure ;  and  during  the  April  term,  If  not  de  jure,  as  & 
judge  de  facto  J  whose  acts  could  not  be  attacked  collaterally. 

On  a  Sunday  morning  a  jury  returned  a  verdict  of  guilty  against  persona  on 
trial  for  murder,  whereupon  the  court  remanded  them  to  custody  to 
await  judgment  and  sentence.  Heldj  that  this  was  not  a  Judgment,  but 
only  a  remand  for  sentence. 

At  common  law  it  was  essential  in  a  trial  for  a  capital  ofltence,  that  the 
prisoner  should  be  present,  and  that  it  should  appear  of  record  that  he 
was  asked  before  sentence  whether  he  had  anything  to  say  why  it  should 
not  be  pronounced. 

An  indictment  for  murder  which  falls  to  aver  the  time  of  the  death  is  fatally 
defective  If  found  more  than  a  year  and  a  day  after  the  death. 

An  indictment  for  murder  which  fails  to  aver  the  place  of  the  death  is  also 
fatally  defective. 

This  writ  of  error  was  sued  out  on  time. 

By  stipulatiou  between  counsel,  an  order  made  by  the  Oir 
cuit  Judge  for  the  Fifth  Circuit,  on  the  4th  of  December, 
1888,  was  added  to  the  record  in  this  case,  which  order  is  as 
follows: 

"  Whereas,  it  appears  by  the  certificate  of  the  derk  of  the 
District  Court  hereto  annexed,  that  the  Hon.  Chauncey  B. 
Sabin,  United  States  District  Judge  for  the  Eastern  District  of 
Texas,  is  prevented  by  reason  of  illness  from  continuing  the 
holding  of  the  present  November  term  of  the  District  and 
Circuit  Courts  of  the  United  States  for  the  Eastern  District  of 
Texas,  at  Galveston,  and  also  the  coming  terms  of  said  courts 
at  Tyler,  Jeflferson  and  Galveston  in  the  year  1889;  and 
whereas,  in  my  judgment,  the  public,  interests  require  the 
designation  and  appointment  of  a  district  judge  from  another 
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district  within  the  circuit  to  hold  the  present  and  coming 
terms  of  the  District  and  Circuit  Courts  in  said  Eastern  Dis- 
trict during  the  disability  of  the  judge  of  said  district: 

"  Now,  therefore,  I,  Don  A.  Pardee,  Circuit  Judge  of  the 
Pifth  Judicial  Circuit,  in  pursuance  of  law,  do  hereby  desig- 
nate and  appoint  the  Hon.  Aleck  Boarman,  Judge  of  the  West- 
em  Judicial  District  of  Louisiana,  to  conclude  the  holding  of 
the  present  November  term  of  the  District  and  Circuit  Courts 
for  the  Eastern  District  of  Texas,  at  Galveston,  and  also  to 
hold  the  coming  terms  of  the  District  and  Circuit  Courts  in 
said  Eastern  District  of  Texas,  during  the  year  1839,  and 
during  the  disability  of  the  judge  of  said  district,  and  to  have 
and  exercise  within  said  district  during  said  period,  and  during 
such  disability,  the  powers  that  are  vested  by  law  in  the  judge 
of  said  district. 

^'  Witness  my  hand  at  Galveston,  December  4, 1888. 

"  DoK  A.  Pardee,  Circuit  JudgeP 

The  certificate  annexed  was  under  the  hand  of  '^  C.  Dart, 
clerk  U.  S.  Dis.  Court,  Eastern  Dist.,  Texas,  at  Galveston," 
and  the  seal  of  the  court,  and  set  foi*th  ^'  that  the  Hon.  Chaun- 
cey  B.  Sabin,  United  States  District  Judge  for  the  Eastern 
District  of  Texas,  is  prevented  by  reason  of  illness  from  con- 
tinuing the  holding^,  of  the  present  November  term  of  the 
District  and  Circuit  Courts  of  the  United  States  for  the  East- 
ern District  of  Texas,  at  Galveston ;  and  also  the  coming 
terms  of  said  courts  at  Tyler,  Jefferson  and  Galveston,  in  the 
year  1889." 

The  certificate  and  order  were  certified  to  by  Mr.  Dart, 
December  22, 1890,  and  that  they  were  filed  by  him  December 
4, 1888,  and  recorded  on  the  minutes  of  the  District  Court  in 
the  clerk's  office. 

At  this  time  the  Statute  directed  that  the  courts  of  the 
Eastern  Judicial  District  of  Texas  should  be  held  twice  in  each 
year  at  Galveston,  Tyler  and  Jefferson.  20  Stat.  318,  c.  97. 
By  section  18  of  an  act  of  Congress  approved  March  1,  1SS9, 
25  Stat.  786,  c.  333,  §  18,  two  separate  terms- of  the  Circuit 
Court  at  Paris  in  the  same  district  were  established,  to  be  held 
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on  the  third  Monday  of  April  and  the  Second  Monday  of 
October,  and  it  was  provided  that  ^'  the  United  States  courts 
herein  provided  to  be  held  at  Parist  shall  have  exclusive 
original  jurisdiction  of  all  offences  committed  against  the  laws 
of  the  United  States  within  the  limits  of  that  portion  of  the 
Indian  Territory,  attached  to  the  Eastern  Judicial  District  of 
the  State  of  Texas  by  the  provisions  of  this  act,  of  which 
jurisdiction  is  not  given  by  this  act  to  the  court  herein 
established  in  the  Indian  Territory,"  eta  By  section  19  of 
the  same  act  it  was  provided  that  the  judge  of  the  Eastern 
Judicial  District  should  appoint  a  clerk  of  the  court,  who 
should  reside  at  the  city  of  Paris,  and  H.  H.  Kirkpatrick  was 
appointed  such  clerk.  The  October  term,  1889,  of  the  Circuit 
Court  at  Paris  fell  on  the  14th  day,  being  the  second  Monday, 
of  that  month,  and  was  opened  and  held  by  Judge  Boarman, 
assuming  to  act  under  the  appointment  of -December  4, 1888, 
no  record  of  which  appeared  on  the  minutes  of  the  court  in 
the  clerk's  office  at  Paris. 

Upon  the  17th  of  October,  1889,  an  indictment  was  returned 
into  the  Circuit  Court  against  the  plaintiffs  in  error  and  one 
M.  F.  Ball,  which  set  forth : 

"  That  one  M.  F.  Ball  and  one  J.  C.  Ball  and  one  R.  E.  Bout- 
well,  whose  names  are  to  the  grand  jurors  otherwise  unknown, 
late  of  the  county  of  Pickens,  in  the  Chickasaw  Nation,  in  the 
Indian  Territory,  in  the  district  and  circuit  aforesaid,  on  the 
twenty-sixth  day  of  June,  in  the  year  of  our  Lord  eighteen 
hundred  and  eighty-nine,  in  said  Pickens  County,  in  said 
Chickasaw  Nation,  in  the  Indian  Territory,  the  same  being 
annexed  to  and  constituting  a  part  of  the  said  Fifth  Circuit, 
and  annexed  to  and  constituting  part  of  the  Eastern  District 
of  Texas,  for  judicial  purposes,  and  being  within  the  juris- 
diction of  this  court,  did  unlawfully,  fi'audulently  and  felo- 
niously, and  with  their  malice  aforethought,  and  with  a  certain 
deadly  wea|x>n,  to  wit,  a  certain  gun  in  the  hands  of  the  said 
M.  F.  Ball,  J.  C.  Ball  and  Pw.  E.  Boutwell,  then  and  there 
held,  make  an  assault  in  and  upon  the  body  of  one  William 
T.  Box  with  said  gun  held  as  aforesai(l,  said  gnn  being  then 
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and  there  loaded  and  charged  with  gunpowder  and  leaden 
balls,  then  and  there  held  and  used  as  aforesaid,  the  said  M.  F. 
Ball  and  the  said  J.  C.  Ball  and  the  said  R.  E.  Bontwell  did 
shoot  off  and  discharge  the  contents  of  said  gun  in  and  upon 
the  body  of  the  said  William  T.  Box,  inflicting  thereon  tec 
mortal  wounds,  of  which  mortal  wounds  the  said  William  T. 
Box  did  languish,  and  languishing  did  die. 

'^  And  so  the  grand  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  say,  that  upon  the  day  aforesaid,  at  the  fdace 
aforesaid,  with  said  deadly  weapon  aforesaid,  in  the  manner 
^foresaid,  and  used  as  aforesaid,  did  unlawfully,  feloniously 
and  with  their  malice  aforethought,  and  the  malice  afore- 
thought of  each  of  them,  did  kill  and  murder  the  said  William 
T.  Box,  the  said  M.  F.  Ball  and  J.  C.  Ball  and  R.  E.  Bout- 
well,  and  each  of  them,  being  there,  white  men  and  not  citi- 
zens of  said  Chickasaw  Nation,  or  of  the  Indian  Territory,  or 
any  nation  or  tribe  thereof;  contrary  to  the  form  of  the 
statutes  of  the  United  States  of  America  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the  United 
States  of  America." 

The  defendants  were  arraigned  on  the  30th  of  October,  and 
after  moving  for  separate  trials,  which  were  denied,  pleaded 
not  guilty,  and,  a  jury  havino'  been  empanelled,  trial  was 
entered  upon  and  continued  October  31  and  November  1  and 
2,  on  which  last  day  the  jury  retired  to  consider  of  their 
verdict.    The  record  of  Sunday,  November  3,  is  as  follows : 

"This  day  came  the  United  States  by  her  attorney,  and 
the  defendants  in  their  own  proper  persons  and  by  attorneys 
came,  and  the  jury  of  twelve  good  and  lawful  men  which 
heretofore  had  been  tried,  empanelled  and  sworn  as  required 
by  law,  and  having  heard  the  evidence  and  argument  of 
counsel,  and  received  the  charge  of  the  court,  and  having  on 
a  former  day  of  this  term  retired  to  consider  of  their  verdict, 
on  this  day  brought  into  open  court  their  verdict  in  words  and 
figures  as  follows,  to  wit : 

"'We,  the  jury,  find  the  defendants  J.  C.  Ball  and  R.  E. 
Bontwell,  guilty  as  charged  in  this  indictment,  and  we  find 
M.  Filmore^  Ball  not  guilty. 

"'Nov.  3d,  1889.  A.  P.  Ball,  Foreman.' 
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*'  It  is  therefore  considered  by  the  court  that  the  defendants 
J.  C.  Ball  and  R.  £.  Boutwell  are  guilty  as  chai^eil  in  the 
indictment  herein  and  as  found  by  the  jury,  and  it  is  ontered 
that  they  be  ren^anded  to  the  custody  of  the  marshal  and  be 
by  him  committed  to  the  county  jail  of  Lamar  County,  to 
await  the  judgment  and  sentence  of  the  court.  It  is  further 
ordered  that  the  defendant  M.  F.  Ball  be  discharged  and  go 
hence  without  day." 

A  bill  of  exceptions  to  the  action  of  the  court  in  the  admis- 
sion of  certain  testimony  over  defendants'  objection,  was  taken 
on  the  3 1st  of  October,  and  is  referretl  to  as  **No.  1." 

On  the  15th  of  November,  1889,  a  motion  "  for  a  new  trial 
and  to  arrest  the  judgment"  was  filed,  which,  among  other 
causes,  assigned  error  as  set  forth  in  the  bill  of  exceptions  just 
referred  to;  and  also  error  as  shown 4)y  bill  of  exceptions  No.  2, 
which  does  not  appear  in  the  record ;  and  also  error  in  instruct- 
ing the  jury  on  Sunday  morning  to  return  a  verdict  on  that 
day,  as  shown  by  bill  of  exceptions  No.  3,  which  also  does  not 
appear.  A  separate  motion  in  arrest  of  judgment  was  also 
filed  November  15, 1889,  but  whether  with  the  other  motion  is 
not  clear.  This  motion  was  not  signed  by  the  defendants,  but 
commenced :  "  And  now  come  the  defendants,  John  Ball  and 
Robert  Boutwell,  in  their  own  proper  person  and  by  their 
attorneys,"  and  assigned  various  reasons  why  judgment  should 
be  arrested,  and  particularly  that  Judge  Boarman  had  no  law- 
ful aittbority  to  act  as  the  judge  of  the  Circuit  and  District 
Courts  fof  the  Eastern  District  of  Texas,  holding  sessions  at 
Paris,  because  Judge  Sabin  was  the  duly  and  lawfully  appointed 
and  qualified  judge  of  said  court,  and  Judge  Pardee  the  duly 
and  lawfully  appointed  and  qualified  judge  of  the  Fifth  Judicial 
Circuit,  and  that  neither  of  them  were  in  any  manner  disquall^ 
fied  from  holding  those  offices  or  performing  the  duties  thereof/ 
and  that  there  was  no  evidence  shown  to  the  Circuit  Judge  or 
the  Circuit  Justice  that  Judge  Sabin  was  disabled  to  hold  the 
United  States  Circuit  Court  at  Paris,  begun  and  held  on  the 
14th  of  October,  1889,  or  to  perform  the  duties  of  his  office, 
nor  had  any  such  fact  been  made  to  appear  by  the  certificate 
of  the  clerk  of  said  court  under  the  seal  of  the  court  to  the 
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Circnit  Judge  or  Circuit  Justice,  nor  was  there  any  order  of 
such  judge  or  justice  designating  and  appointing  Judge  Boar- 
man  to  discharge  the  judicial  duties  of  Judge  Sabin  for  the 
United  States  courts  holding  sessions  at  Paris,  nor  \fas  such 
appointment  filed  in  the  derk^s  office  and  entered  on  the 
minutes  thereof,  etc. 

On  the  same  day  the  record  states:  ^^The  motion  of  the 
defendants  for  a  new  trial  and  in  arrest  of  judgment  herein 
coming  on  to  be  heard,  because  it  is  the  opinion  of  the  court 
that  the  law  is  against  the  motion,  the  same  is  overruled,  to 
which  ruling  of  the  court  the  defendants  excepted."  The 
record  then  contains  the  following:  ^'By  reason  of  the  law 
and  the  evidence  and  the  verdict  of  the  jury  in  this  case,  it  is 
ordered  and  adjudged  that  the  defendants,  Robert  E.  Boutwell 
and  John  C.  Ball,  be  executed  by  being  hung,  until  each  and 
either  are  dead,  according  to  the  forms,  delays  and  processes 
provided  in  the  laws  of  the  United  States.  This  done  and 
signed  in  open  court  Nov.  15, 1889.  Aleck  Boarman,  Judge." 
This  is  endorsed,  "Filed  Nov.  16,  1889.  H.  H.  Kirkpatrick, 
Clerk,"  and  is  followed  by  this  entry  :  "  This  day  the  defend- 
ants in  open  court  excepted  to  the  sentence  of  the  court  this 
day  pronounced  upon  them." 

A  bill  of  exceptions  was  filed  November  22,  1889,  reciting 
that  on  the  16th  of  November  the  motion  of  the  defendants  in 
arrest  of  judgment  came  on  to  be  heard  and  was  read,  and 
"the  court  stated  that  such  an  order  assigning  &  appointing 
the  Hon.  Aleck  Boarman  to  hold  the  Circuit  &  District  Courts 
referred  to  in  said  motion  had  been  made,  and  was  entered  on 
the  minutes  of  the  District  and  Circuit  Courts  of  the  United 
States  for  the  Eastern  District  of  Texas,  at  Galveston,  in  the 
State  of  Texas,  and  thereupon  overruled  said  motion,"  and  the 
defendants  duly  excepted.     The  bill  of  exceptions  continued : 

"  On  the  trial  of  the  motion  to  arrest  the  judgment  and  sen- 
tence in  this  case  the  court  did  not  refuse  the  defendants  an 
opportunity  of  showing,  by  evidence,  that  the  order  designating 
myself  as  the  judge  to  hold  this  term  of  the  court  in  place  of 
Judge  Sabin,  was  not  of  record  nt  Paris,  Texas.  The  court, 
not  prohibiting  them  from  tendering  evidence  on  that  ])oint, 
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said  it  was  Inown  16  tboxourt  that  a  proper  order  authorizing 
this  jadge  to  hold  the  terms  of  court  in  the  District  and  Cir- 
cuit Court  of  the  Eaistem  District  in  Texas,  Fifth  Circuit,  was 
executed,  signed  and  properly  recorded  at  Galveston,  Texas, 
which  is  one  of  the  places  for  holding  courts  in  the  Eastern 
District,  The  court  further  held  as  above,  because  if  it  had 
been  proved  that  such  an  order  was  not  on  record  in  the 
clerk's  office  at  Paris,  it  would  have  had  no  weight  in  consid- 
ering the  allegations  in  the  motion  for  arrest,  because  the  order, 
to  the  knowledge  of  the  judge,  had  been  properly  issued  and 
was  duly  recorded  or  entered  at  Galveston  in  accordance  with 
his  instructions." 

On  the  30th  day  of  March,  Judge  Sabin  died,  and  Judge 
Boarman  held  the  stated  term  of  the  Circuit  Court  for  the 
Eastern  District  of  Texas,  beginning  on  the  third  Monday  in 
April,  until  the  second  day  of  June,  1890,  when  Judge  Bryant 
was  sworn  in  as  Judge  Sabin's  successor,  and  held  court  at 
Paris  thereafter.  On  the  5th  of  May,  1890,  Judge  Boarman 
presiding,  the  United  States  attorney  filed  a  motion  that  the 
couH^  fix  a  day  for  the  execution  of  the  defendants,  John  C. 
Ball  ai^d  Kobert  E.  Boutwell,  and  on  the  18th  of  July,  1890, 
at  Paris,  the  defendants  were  brought  into  court  before  Judge 
Bryant,  and  each  filed  a  motion  in  arrest  of  further  proceed- 
ings and  to  vacate  and  set  aside  the  orders  and  proceedings 
against  him  theretofore  made,  upon  the  principal  ground  of 
the  want  of  legal  authority  on  the  part  of  Judge  Boarman. 

Tn  sappprt  of  the  motion  the  record  heretofore  given  was 
introduced  by  each  defendant.  The  motion  was  overruled  as 
to  each,  and  each  excepted,  and  a  separate  bill  of  exceptions 
was  duly  allowed,  signed  and  filed,  and  the  court  rendered 
the  same  judgment  against  each,  that  against  Ball  bein^  ab 
follows : 

"This  day  came  the  United  States,  by  the  United  States 
attorney,  and  the  defendant  in  his  own  pro|>er  person  and  by 
attorney  appeared,  and  the  United  States  attorney  moved  the 
court  to  fix  a  day  of  execution  of  the  defendant,  John  C.  Ball. 
And  it  appearing  to  the  court  that  on  tlie  ITith  day  of  Novem- 
ber, ISSO,  during  a  former  term  of  this  court,  tlje  sentence  of 
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death  was  pronounced  upon  the  defendant,  John  C.  Ball,  for 
the  crime  of  muiiler,  in  compliance  with  the  law  and  the  ver- 
dict of  the  jury  rendered  at  that  term  of  the  court,  to  wit,  on 
the  third  day 'of  November,  1889,  and  that  no  petition  for  writ 
of  error  to  the  Supreme  Court  of  the  United  States  has  been 
filed  with  the  clerk  of  this  court,  and  no  other  proper  proceed- 
ings for  a  revision  of  the  finding  herein  by  the  Supreme  Court 
of  the  United  States  have  been  begun :  It  is  therefore  ordered, 
adjudged  and  decreed  by  the  court  that  the  defendant,  John 
C.  Ball,  be  now  remanded  to  the  custody  of  the  marshal,  to  be 
by  him  kept  securely  confined  in  the  jail  of  Lamar  County, 
Texas,  until  Friday,  the  19th  day  of  December,  1800,  when  he 
shall  be  taken  therefrom  by  the  marshal,  and  between  the 
hours  of  12  o'clock  m.  and  4  o'clock  p.m.  of  said  19th  day  of 
December,  1890,  be  hanged  by  the  neck  until  he,  the  said  John 
C.  Ball,  is  dead,  and  the  clerk  of  this  court  is  ordered  to  issue 
a  death  warrant  in  accordance  with  this  sentence,  and  deliver 
the  same  to  the  marshal,  who  sh^ll  execute  the  tome  according 
to  law." 

Thereupon  the  defendants  procured  an  order  allowing  sixty 
days  within  which  to  apply  for  a  writ  of  error,  which  writ  was 
allowed  within  the  time  given,  and  the  cause  brought  to  this 
court. 

Mr.  John  E.  Kenna  (with  whom  was  Mr.  Charles  J.  Faulk- 
ner on  the  brief)  for  plaintiff  in  error.  Mr.  J.  C.  Hodges^  Jfr. 
AtLstin  PoUard^  Mr.  R.  F.  Hodges  and  Mr.  F.  W.  Minor  jxlso 
filed  a  brief  for  the  same. 

Mr.  Solicitor  General  for  defendant  in  error. 

Mr.  Chief  Justice  Fuli^er,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

The  following  errors  are  assigned  upon  the  record  or  speci- 
fied in  the  briefs  of  counsel :  (1)  That  the  indictment  was 
fatally  defective  in  not  alleging  when  and  where  the  victim 
dieil :  (2)  That  the  court  erred  in  denying  defendants'  motion 
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for  separate  trials:  (3)  And  in  entering  a  joint  judgment 
against  defendants  and  a  joint  sentence  of  death,  and  that  the 
alleged  judgment  and  sentence  were  not  entered  according  to 
law,  and  the  motion  in  arrest  should  have  been  granted :  (4) 
That  Judge  Bryant  should  have  granted  the  motions  filed  by 
each  of  the  defendants  to  vacate  and  set  aside  the  prior  pro- 
ceedings: (5)  That  the  court  erred  in  refusing  to  allow  the 
wives  of  the  defendants  to  testify,  "as  shown  by  bill  of  excep- 
tions No.  2 :  *'  (6)  Because  there  was  no  record  at  Paris  show- 
ing that  Judge  Boarman  was  ever  designated,  appointed  and 
authorized  to  Jiold  the  Circuit  Court  at  Paris,  except  as  shown 
in  the  bill  of  exceptions  filed  November  22 :  (7)  That  Judge 
Boarman  had  no  legal  authority  to  hold  court  at  Paris :  (8) 
That  the  only  judgment  ever  rendered  against  defendants  was 
entered  of  record  on  Sunday,  November  3,  and  was  void  for 
that  reason:  (9)  That  no  judgment  in  legal  form  has  ever 
been  entered  adjudging  defendants  guilty  of  murder:  (10) 
That  the  alleged  judgment  of  November  15  was  no  judgment : 
(11)  That  Judge  Bryant  had  no  power  to  hold  any  part  of 
the  April  term,  1890,  at  Paris,  because  Judge  Boarman  held 
the  first  part  of  that  term  without  authority:  (12)  That  the 
court  erred  in  admitting  certain  testimony,  as  shown  by  bill  of 
exceptions  No.  1. 

The  original  appointment  of  Judge  Boarman  to  hold  terms 
of  the  District  and  Circuit  Courts  for  the  Eastern  District 
of  Texas  was  made  by  the  Circuit  Judge,  December  4,  1888, 
under  section  591  of  the  Bevised  Statutes,  on  account  of  the 
disability  of  Judge  Sabin,  upon  the  certificate  of  the  clerk 
at  Galveston,  and  related  to  the  November  term,  1888,  at  Gdl- 
veston,  and  the  coming  terms  at  Tyler,  Jefferson,  and  Galves- 
ton, in  the  year  1889,  and  was  duly  filed  in  the  clerk's  office* 
and  entered  on  the  minutes  of  the  District  Court,  at  Galveston. 

The  statute  of  March  1,  1889,  provided  for  two  terms  of  the 
Circuit  Court,  at  Paris,  in  that  district,  and  Judge  Boarman 
held  the  October  term,  1889,  at  that  city,  apparently  under 
the  same  appointment,  no  certificate  of  disability  having  been 
made  by  the  clerk  at  Paris,  and  no  new  api>ointment  having 
been  filed  or  recorded  there,  as,  indeed,  was  the  fact  as  to  the 
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appointment  of  December  4, 1888.  Under  section  596,  Revised 
Statutes,  the  Circuit  Judge,  whenever,  in  bis  judgment,  the 
public  interest  so  required,  could  designate  and  appoint,  in  the 
manner  and  with  the  powers  provided  in  section  591,  the  Dis- 
trict Judge  of  any  judicial  district  within  bis  circuit,  to  bold 
the  District  or  Circuit  Court  in  place  of,  or  in  aid  of,  any  other 
District  Judge  within  the  same  circuit:  This  section  contem- 
plates that  the  appointment  made  under  it  should  state  what 
court  the  appointee  was  to  hold,  and  that  it  was  in  place  of 
the  judge  of  the  District  Court,  or  in  aid  of  him;  and  that  the 
appointment  should  be  filed  and  entered  on  the  minutes,  as 
provided  in  section  591. 

Under  section  602,  when  the  office  of  judge  of  any  District 
Court  is  vacant,  all  process,  pleadings  and  proceedings  pend- 
ing before  such  court  were  continued,  of  course,  until  the  next 
stated  term  after  the  appointment  and  qualification  of  his  suc- 
cessor, except  when  that  term  might  be  held  as  provided  in 
section  603.  By  the  latter  section,  when  the  position  of  Dis- 
trict Judge  was  vacant  in  any  District  Court  in  the  State  con- 
taining two  or  more  districts,  the  judge  of  the  other,  or  of 
either  of  the  other  districts,  might  bold  the  District  Court  of 
the  Circuit  Court  in  case  of  the  sickness  or  absence  of  the  other 
judges  thereof,  in  the  district  where  the  vacancy  occurred. 

It  was  the  opinion  of  Mr.  Attorney  General  Black  that  the 
power  to  designate  a  District  Judge  to  hold  court  in  case  of 
disability  under^ection  591,  as  it  originally  existed  in  the  act 
of  July  29, 1850,  9  Stat.  442,  c.  30,  did  not  extend  to  the  case 
of  a  vacancy.  9  Opinions  Attys.  Gren.  131.  That  opinion 
was  given  on  the  23d  of  January,  1858,  and  by  act  of  Con- 
gress of  August  6, 1861, 12  Stat.  318,  c.  59,  the  provision  was 
made  now  embodied  in  section  603,  Rev.  Stat. 

The  ^tate  of  Texas  contained  three  districts,  and  Judge 
Boarman  was  not  the  District  Judge  of  either.  A  vacancy 
was  created  by  the  death  of  Judge  Sabin,  March  30,  1889,  yet 
Judge  Boarman  held  the  April  term,  1890,  until  the  succes- 
sion of  Judge  Bryant.  AVe  are  of  opinion  that  the  irregu- 
larities alleged  did  not  place.  Judge  Boarman^  in  holding  the 
October  term,  in  any  other  position  than  that  of  a  judge  de 
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jure^  and  that  as  to  the  April  term,  be  was  jadge  de  facto  if 
not  de  jure^  and  his  acts  as  such  are  not  open  to  collateral 
attack.  Norton  v.  Shelby  County^  118  U.  S.  425 ;  In  re  Man- 
ning^ 139  U.  S.  504;  Clark  v.  Commonwealth^  29  Penn.  St. 
129 ;  Fowler  v.  Beebe^  9  Mass.  231 ;  Commonwealth  v.  Taber^ 
123  Mass.  253;  StaU  v.  Carroll,  38  Connecticut,  449;  Keith 
V.  Stale,  49  Arkansas,  439;  People  v.  Bam^e,  24  Illinois,  184. 

This  view  disposes  of  the  sixth,  seventh,  and  eleventh  errors 
assigaed,  and  requires  us  to  consider  whether  the  alleged  judg- 
ment rendered  by  Judge  Boarman  on  the  15th  of  November 
so  far  constituted  a  final  lawful  judgment  and  sentence  of 
death  against  the  defendants,  that  the  writ  of  error  cannot 
be  maintained,  because  not  sued  out  within  the  time  provided 
by  law.  We  proceed,  therefore,  to  examine  that  question. 
By  section  6  of  the  act  of  Congress  of  February  6,  1889,  25 
Stat.  656,  c.  113,  it  is  provided  that  in  all  cases  of  conviction 
of  crime,  the  punishment  for  which  provided  by  law  is  death, 
tried  before  any  court  of  the  United  States,  a  writ  of  error 
may  issue  for  the  revision  of  the.  final  judgment  of  such  court, 
if  sued  out  upon  a  petition  filed  with  the  clerk  of  the  court  in 
which  the  trial*  shall  have  been  had,  "  during  the  same  term 
or  within  such  time,  not  exceeding  sixty  days  next  after  the 
expiration  of  the  term  of  the  court  at  which  the  trial  shall 
have  been  had,  as  the  court  may  for  cause  allow  by  order 
entei::^^!  of  record."  The  writ  of  error  in  this  case  was  sued 
out  withiu  sixty  days  after  July  18,  1889,  that  time  having 
been  duly  allowed  by  order  entered  of  record,  but  it  was  not 
brought  during  the  October  term  of  the  Circuit  Court,  nor 
within  sixty  days  after  the  expiration  of  that  term.  The 
record  does  not  show  when  that  was,  but  it  must  have  been 
prior  to  the  third  Monday  of  April,  when  the  April  term 
commenced. 

At  common  law  no  judgment  for  corporal  punishment  could 
be  pronounced  against  a  man  in  his  absence,  and  in  all  capital 
felonies  it  was  essential  that  it  should  appear  of  record  that 
the  defendant  was  asked  before  sentence  if  he  had  anything 
to  say  why  it  should  not  be  pronounced.  Ilex  v.  Harris^  1 
Ld.  Raym.  267;  2  Hale  P.  C.  401 ;  Com.  Dig.  Indictment,  N; 
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2  Hawk.  c.  48,  §  22;  Wharton,  Cr.  PL  &  Pr.  §§  549,  906; 
Messner  v.  People^  45  N.  Y.  1 ;  Dougherty  v.  CommanweaUh, 
69  Penn.  St.  286 ;  Crok&r  v.  State,  47  Alabama,  53 ;  James  v. 
State,  45  Mississippi,  572;  State  v.  Jenningsj  24  Kansas,  642; 
1  Bish.  Cr.  Pro.  §§  275,  1293 ;  1  Chit.  Cr.  Law,  699. 

In  Hamilton  v.  The  Comm^iwealth,  16  Penn.  St.  129,  Chief 
Justice  Gibson  said :  '^  We  find  no  entry  that  the  prisoner  was 
demanded  whether  he  had  anything  to  say  why  sentence  of 
death  should  not  be  pronounced  on  him,  the  absence  of  which 
was  ruled  in  Rex  v.  Geary,  2  Salk.  630,  and  The  King  v. 
Speke,  3  Salk.  358,  to  be  fatal.  In  fact,  there  is  nothing  on  the 
docket  to  show  even  that  the  prisoner  was  present  when  he  was 
sentenced,  except  the  supplementary  memorandum  that  ^he 
was  present  in  court  during  every  stage  of  the  trial,  from  the 
time  of  his  arraignment  up  to  the  time  when  the  sentence  was 
passed  by  the  Honorable  Ellis  Lewis,  president  judge  of  the 
court,  on  him.  Indeed,  the  whole  trial,  from  its  commence- 
ment to  its  termination,  was  according  to  law.'  A  i^ecord  is 
constituted  of  proper  and  legitimate  elements  set  down  in 
their  order;  for  it  is  certainly  not  law  that  all  the  gossip  a 
clerk  or  prothonotary  writes  down  in  his  dodcet,  ipso  facto 
becomes  the  very  voice  of  undeniable  truth.  The  judges  of  a 
court  of  error  must  determine  for  themselves,  and  conse- 
quently on  facts,  instead  of  sweeping  assertions.  The  prem- 
ises to  found  a  sentence  of  death  are  set  forth  in  1  Ch.  Crim. 
L.  720,  and  the  form  of  the  entire  record  is  given  in  4  Bla. 
Com.  App.  1,  in  which  there  is  a  demand  of  the  prisoner  Mf 
he  hath  or  knoweth  anything  to  say  wherefore  the  said  justices 
ought  not,  on  the  premises  and  verdict,  to  proceed  to  judgment 
and  execution  against  him,'  together  with  his  answer,  that  be 
^  nothing,  further  saith,  unless  as  he  before  had  said.'  ... 
The  forais  of  records  are  deeply  seated  in  the  foundations  of 
the  law;  and  as  they  conduce  to  safety  and  certainty,  they 
surely  ought  not  to  be  disregarded  when  the  life  of  a  human 
being  is  in  question.  Our  practice  of  rotation  has  excluded 
experience  from  the  county  offices,  and  it  would,  perhaps, 
be  profitable  were  the  presiding  judge  to  superintend  the 
entries.  It  would  at  least  prevent  our  judicial  records  from 
becominnr  entirely  barbarous." 
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The  reasons  for  the  rale  of  the  oommon  law,  that  the  de- 
fendant should  be  personally  present  before  the  court  at  the 
time  of  pronouncing  the  sentence,  are  compendiously  given  by 
Mr.  Justice  Scholfieid,  in  Fielden  v.  TJie  People^  128  Illinois, 
595,  to  be  that  the  defendant  might  be  identified  by  the  court 
as  the  real  party  adjudged  guilty;  that  he  might  have  a 
chance  to  plead  a  pardon,  or  move  in  arrest  of  judgment;  that 
he  might  have  an  opportunity  to  say  why  judgment  should 
not  be  given  against  him;  and  that  the  example  of  being 
brought  up  for  the  animadversion  of  the  court  and  the  open 
denunciation  of  punishment  might  tend  to  deter  others  from 
the  commission  of  similar  offences.  The  same  learned  court 
held,  however,  in  Oannon  v.  The  People^  127  Illinois,  507,  that 
while  it  was  the  better  practice  to  call  up  the  defendant  to  say 
why  he  should  not  be  sentenced,  yet  the  omission  to  do  sa  was 
no  ground  for  reversal  in  any  case.  But  the  great  weight  of 
authority  is  the  oth6r  way. 

On  Sunday,  the  third  of  November,  the  record  shows  the 
return  of  the  verdict,  finding  'Hhe  defendants,  J.  C.  Ball  & 
R.  E.  Boutwell,  guilty  as  charged  in  this  indictment,  and  we 
find  M.  Filmore  Ball  not  guilty,"  which  is  followed  by  these 
words :  **  It  is  therefore  considered  by  the  court  that  the  defend- 
ants, J.  0.  Ball  and  R  E.  Boutwell,  are  guilty  as  charged  in  the 
indictment  herein  and  as  found  by  the  jury,  and  it  is  ordered 
that  they  be  remanded  to  the  custody  of  the  marshal  and  be 
by  him  committed  to  the  county  jail  of  Lamar  County  to 
await  the  judgment  and  sentehce  of  the  court.  It  is  further 
ordered  that  the  defendant,  M.  F.  Ball,  be  discharged  and  go 
hence  without  day."  If  this  could  be  regarded  as  the  judg- 
ment of  the  court,  it  was  void  because  entered  on  Sunday. 
MackaUey^a  Case,  5  Coke,  111;  Swcmn  v.  Broome,  3  Burrow, 
1595;  Baxter  v.  People,  3  Gilm.  (8  Illinois)  368;  Chapman 
V.  State,  5  Blackford,  111.  But  it  is  clear  that  it  cannot  be 
treated  as  a  judgment,  and  is  in  effect  nothing  more  than  a 
remand  for  sentence. 

Oil  November  15  this  order  was  filed :  "By  reason  of  the 
law  and  the  evidence  and  the  verdict  of  the  jury  in  this  case, 
it  is  ordered  and  adjudged  that  the  defendants,  Bobt.  E. 
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Boutwell  and  John  C.  Ball  be  executed  by  being  hung,  until 
each  and  either  are  dead^ according  to  the  forms,  delays  and  proc- 
esses provided  in  the  laws  of  the  United  States.  This  done  and 
sighed  in  oi>en  court  Nov.  15, 1889.    Aleck  Boarman,  Judge." 

It  will  be  perceived  that  neither  in  the  verdict,  nor  the 
order  of  November  3,  nor  that  of  November  15,  is  it  stated  of 
\what  offence  the  defendants  were  found  guilty,  nor  does  it 
SEppear,  nor  in  our  opinion  is  it  fairly  deducible  from  the 
retord,  that  the  defendants  were  present  when  thQ  latter  order 
was  entered,  and  it  is  not  pretended  that  they  were  asked,  or 
either  of  them,  what  they  had  to  say  why  sentence  of  death 
should  not  be  pronounced  upon  them.  It  is  true  that  the 
record  of  November  15  has  this  entry :  "  This  day  the  defend- 
ants in  open  court  excepted  to  the  sentence  of  the  court  this 
day 'pronounced  upon  them,"  but  that  admits  fairly  of  the 
construction  that  the  exception  was  entered  by  their  attorneys, 
as  does  the  motion  in  arrest,  which  though  it  states  that  the 
defendants  came  in  their  own  proper  person  and  by  attorney^ 
is  signed  only  by  the  attorneys,  the  record  being  somewhat  ob- 
scure as  to  the  point  of  time  during  the  day  when  this  was  done. 

We  do  not  think  that  the  fact  of  the  presence  of  the  pris- 
oners can  by  fair  intendment  be  collected  from  the  record,  no 
mention  being  made  to  that  effect  in  the  order,  it  not  appear- 
ing therefrom  that  the  sentence  was  read  or  orally  delivered 
to  them,  and  the  usual  question  not  having  been  propounded. 
On  the  18th  of  July,  1890,  Judge  Bryant  entered  separate 
orders,  which  recited  that  on  the  15th  day  of  November,  1889, 
the  sentence  of  death  had  been  pronounced  upon  each  defend- 
ant for  the  crime  of  murder,  in  compliance  with  the  law  and 
the  verdict  of  the  jury  rendered  November  3, 1889,  and  it  was 
"  therefore  ordered,  adjudged  and  decreed  "  that  each  defend- 
ant should  be  hanged  on  the  day  si)eclfied  therein,  and  that 
the  clerk  should  issue  a  death  warrant  in  accordance  with  the 
sentence,  and  deliver  the  same  to  the  marshal  to  execute. 

Although  the  matters  r^feVred  to  amount  chiefly,  if  not 
wholly,  to  error  merely,  yet,  in  view  of  the  character  of  the 
objections,  we  must  hold  that  the  judgment  against  these 
defendants  did  not  become  final  until  the  entry  of  the  orders 
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by  Judge  Bryant,  »id  that  as  the  writ  of  error  was  prosecuted 
within  the  sixty  days  given  by  him  for  the  purpose,  it  ought 
not  to  be  dismissed;  and,  retaining  jurisdiction,  we  hold  that 
the  orders  of  November  15«  1889,  and  July  18,  1890,  must  be 
reversed  for  the  errors  indicated. 

It  may  be  that  this  leaves  it  open  to  us  to  remand  the  cause 
with  an  order  to  the  Circuit  Court  to  proceed  and  give,  judg- 
ment on  the  verdict,  but  we  do  not  care  to  discuss  this,  as  we 
are  clear  that  the  indictment  is  fatally  defective,  and  that  a 
capital  conviction,  even  if  otherwise  regular,  could  not  be 
sustained  thereon. 

The  indictment  chai^ges  an  assault  by  the  defendant  upon 
one  William  T.  Box  with  a  loaded  gun,  and  the  infliction  of 
mortal  wounds  by  the  discharge  of  its  contents,  "  of  which 
mortal  wounds  the  said  William  T.  Box  did  languish,  and 
languishing  died."  This  fails  to  aver  either  the  time  or  place 
of  the^death.  By  the  common  law,  both  time  and  place  were 
required  to  be  alleged.  It  was  necessary  that  it  should  appear 
that  the  death  transpired  withm  a  year  and  a  day  after  the 
stroke,  and  the  place  of  death  equally  with  that  of  the  stroke 
bad  to  be  stated,  to  show  jurisdiction  in  the  court.  The  con- 
trolling element  which  distinguished  the  guilt  of  the  assailant 
from  a  common  assault  was  the  death  within  a  year  and  a 
day,  and  also  within  the  same  jurisdiction.  Bao.  Ab.  Indict- 
ment, G.  4;  Comm(ynwealih  v.  Mddloon^  101  Mass.  1;  Chajh 
man  v.  Ths  People,  39  Michigan,  357,  360;  Riggs  v.  StaU,  26 
Mississippi,  61 ;  People  v.  WaUacey  9  California,  31 ;  1  Bish.  Cr. 
Pro.  8d  ed.  §§  407,  408;  2  Id.  §  534;  Wharton,  Homicide,  2d 
ed.  §§845,846. 

In  United  Statee  v.  Gmteau,  1  Mackey  498,  the  Supreme 
Court  of  the  District  of  Columbia  ^yas  helil  to  have  jurisdic- 
tion to  try,  convict  and  sentence  the  munlerer  of  President 
Qarfield  within  the  District  of  Columbia,  although  the  death 
happened  in  New  Jersey,  the  felonious  blow  having  been 
struck  in  the  District.  The  opinion  of  Mr.  Justice  Cox,  upon 
the  trial,  and  those  of  Mr.  Justice  James  and  Mr.  Justice 
Hagner,  speaking  for  the  court  in  general  term,  learnedly 
discuss  the  question.    An  application  having  been  made  to  Mr. 
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Jostice  Bradley  of  this  court  for  a  writ  of  habeas  corpus^  in 
givihg  his  reasons  for  denying  it,  be  said :  "  It  is  contended 
that  the  murder  was  committed  only  partly  within  the  Dis- 
trict of  Columbia  and  partly  within  the  State  of  New  Jersey, 
and  therefore  cannot  be  said  to  have  been  committed  within 
the  District  of  Columbia.  By  the  strict  technicality  of  the  com- 
mon law  this  position  would  probably  be  correct,  although  Lord 
Chief  Justice  Hale,  one  of  the  greatest  criminal  lawyers  and 
judges  that  ever  lived,  uses  the  following  language:  ^  At  com- 
mon law,'  says  he,  '  if  a  man  had  been  stricken  in  one  county 
and  died  in  another,  it  was  doubtful  whether  he  were  indict- 
able or  triable  in  either,  but  the  more  common  opinion  was  that 
he  might  be  indicted  where  the  stroke  was  given,  for  the  death 
was  but  a  consequence,  and  might  be  found,  though  in  another 
county,  and  if  the  party  died  in  another  county,  the  body  was 
removed  into  the  county  where  the  stroke  was  given,  for  the 
coroner  to  take  an  inquest  super  visum  corporis.^  This  case 
shows  that  in  Lord  Chief  Justice  Hale's  opinion  the  principal 
crime  was  committed  where  the  stroke  was  given,  and  that 
when  the  production  of  the  dead  body  gave  the  jury  ocular 
demonstration  of  the  corpus  delicti^  the  difficulty  of  jurisdic- 
tion was  overcome.  But  to  remove  the  doubt  as  to  the  power 
of  jurors  to  try  such  a  case,  it  was  enacted  by  the  statute  2  and 
3  Edward  VI,  c.  24,  that  the  murderer  might  be  tried  in  the 
county  where  the  death  occurred ;  and  to  remedy  the  difficulty 
where  the  stroke,  or  the  death,  happened  out  of  England,  it 
was  enacted  by  a  subsequent  statute,  2  (Jeorge  II,  c.  21,  that 
the  trial  might  be  in  the  county  where  the  stroke  was  given  if 
the  party  died  out  of  the  realm  ;  or  where  the  death  occurred, 
if  the,  stroke  was  given  out  of  the  realm ;  this,  in  effect,  making 
the  murder  a  crime  in  the  county  in  which  either  the  stroke  was 
given  or  the  death  occurred.  These  statutes,  as  the  Supreme 
Court  holds,  and  as  their  reasoning  satisfactorily  shows,  were 
in  force  in  Maryland  in  1801,  when  the  Supreme  Court  was  or- 
ganized, and  by  the  organic  act  of  Congress  became  laws  of 
the  District  of  Columbia.  If,  therefore,  the  District  had  con- 
tinued a  part  of  the  State  of  Maryland,  with  those  laws  in 
force,  and  if  the  murder  in  question  had  taken  place  exactly 
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as  it  did,  it  would  have  been  considered  a  murder  committed 
witliin  the  State  of  Maryland  and  within  the  county  out  of 
which  the  District  was  carved,  and  would  have  been  indict- 
able and  triable  in  such  county.  When  therefore  Congress,  in 
1801,  conferred  upon  the  courts  of  the  District  jurisdiction  to 
try  all  crimes  and  o£fences  committed  within  the  District,  it 
gave  jurisdiction  to  try  the  murder  of  which  the  prisoner  has 
been  found  guilty,  the  present  law  being  a  mere  codification  of 
that  enactment.  For  the  same  reason  the  crimes  act  of  1790, 
when  it  came  to  operate  upon  the  District,  became  applicable 
to  such  a  murder." 

This  subject  received  elaborate  consideration  in  Common- 
wealth  V.  Jfadoonj  supra,  where  all  the  common  law  authori- 
ties are  cited,  and  the  conclusion  reached  that  the  inquiry  is 
properly  determined  by  the  existence  of  statutory  provisions. 
See  also  In  re  PaUiser,  186  U.  S.  257,  285,  and  cases  cited. 

In  United  States  v.  McGtU,  4  Dall.  426;  S.  C.  1  Wash. 
C.  C.  463,  Mr.  Justice  Washington  and  Judge  Peters  had  no 
difficulty  in  holding  that,  to  constitute  the  crime  of  ^murder 
on  the  high  seas,  the  mortal  stroke  must  be  given  and  the 
death  happen  there,  Congress  not  then  having  provided  for 
8Dch  a  case.  And  see  United  iStatea  v.  Armstrong^  2  Curtis, 
446 ;  UniUd  States  v.  Davis,  2  Sumner,  482,  485. 

By  the  Constitution,  the  accused  in  all  criminal  prosecutions 
has  the  right  to  be  tried  by  an  impartial  jury  of  the  State  and 
district  wherein  the  crime  sh9.ll  have  been  committed,  but, 
when  not  committed  within  any  State,  the  trial  shall  be  at 
such  place  6r  places  as  Congress  may  by  law  have  directed. 
Art.  in,  sec.  2 ;  Amend.  Art.  VI. 

By  section  5339  of  the  Revised  Statutes,  it  is  provided  that 
"every  person  who  commits  murder  .  .  .  within  any  fort, 
arsenal,  dock-yard,  magazine  or  in  any  other  place  or  district 
of  country  under  the  exclusive  jurisdiction  of  the  United 
States    '.    .    i    shall  suffer  death." 

Sec.  731  provides :  "  When  any  offence  against  the  United 
States  is  begun  in  one  judicial  district  and  completed  in  an- 
other, it  shall  be  deemed  to  have  been  committed  in  either,  and 
niay  be  dealt  with,  inquired  of,  tried,  determined  and  punished 
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in  either  district,  in  the  same  manner  as  if  it  had  been  actoallj 
and  w'holly  committed  therein."  If  this  section  is  applicable 
to  the*  crime  of  murder,  it  certainly  could  not  apply  if  the 
stroke  were  given  in  one  district  and  the  death  ensued  in 
some  other  country  than  the  United  States. 

.  The  accused  is  entitled  to  be  informed  of  the  nature  and 
^cause  of  the  accusation  against  him,  and  jurisdiction  should 
|iot  be  exercised  when  there  is  doubt  as  to  the  authority  to 
eieruise  it.  All  the  essential  ingredients  of  the  offence  charged 
must  be  stated  in  the  indictment,  embracing  with  reasonable 
certainty  the  particulars  of  time  and  place,  that  the  accused 
may  be  enabled  to  prepare  his  defence  and  avail  himself  of  his 
acquittal  or  conviction  against  any  further  prosecution  for  the 
same  cause.  Hence,  even  though  these  defendants  might  have 
been  properly  tried  in  the  Eastern  District  of  Texas,  if  the 
fatal  stroke  were  inflicted  there,  though  the  death  oceurred 
elsewhere,  yet,  nevertheless,  the  averment  of  the  place  of 
death  would  still  remain  essential. 

And  while  it  may  be  conceded  that  as  this  indictment  was 
found  on  the  17th  of  October,  1889,  and  the  day  of  the  assault 
is  fixed  as  on  the  26th  of  June  of  that  year,  and  it  is  asserted 
that  Box  died,  the  failure  to  aver  the  time  of  death  is  not 
fatal,  we  hold  that  the  omission  to  state  the  place  is  so.  By 
section  1035  Bev.  Stat,  a  party  may  be  found  guilty  of  any 
offence  the  commission  of  which  is  necessarily  included  in  that 
with  which  he  is  charged  in  the  indictment,'  or  may  be  found. 
guilty  of  an  attempt  to  commit  the  offence  so  chai^ged.  The 
verdict  found  the  defendants  guilty  as  chai^ged,  and  the  order 
of  November  15  used  no  other  language.  Defendants  were 
well  charged  with  assault,  but  not  with  murder,  and  the  ver- 
dict must  be  held  to  have  related  only  to  that  which  was  well 
charged,  upon  which  no  such  judgment  ais  that  before  us  can 
be  sustained. 

Thejadgmenta  are  reversed  and  the  cause  remanded^  with  a  di- 
rection to  qiwsh  the  indictment,  and  for  such  further  proceed- 
ings in  relation  to  the  defendants  as  to  justice  may  aj>pertain. 

Mr.  JusncK  Gray  and  Mr.  Justice  Brewsr  did  not  hear 
the  argument  and  took  no  part  in  the  decision  of  this  case. 
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MANNING  V.  AMY. 

BBBOB  TO  THB  8UPEBIOB  OOUBT  0¥  THB  STATE  OF  ICASSAOHUSSTTBy 
HOLDSN   AT  BOSTON. 

Np.  aOS.    Argaed  April  U,  1891.  —  Dwdded  May  11, 1801. 

The  defendant  in  an  action  in  a  state  conrt  after  moving  to  dismiss  the 
action,  and  after  pleading  in  abatement  answered,  December  29, 1884,  the 
last  day  of  the  term  at  which  the  writ  was  retnmable,  and  moved  to 
remove  the  case  to  the  Federal  court  for  the  district "  in  case  said 
motion  should  not  be  allowed  and  in  case  said  plea  should  not  be  sus- 
tained.** No  steps  being  taken  on  the  motion  for  removal,  the  case  came 
on  for  trial  in  the  state  conrt  at  January  term,  1886.  The  motion  being 
then  pressed,  the  court  ruled  that  it  was  too  late,  and  proceeded  to  trial, 
mud  gave  judgment  against  the  defendant.    Beld, 

(1)  That  the  conditional  application  for  removal  in  Pecember,  1884,  was 

not  a  valid  application  for  removal  as  contemplated  by  the  statute ; 

(2)  That  the  application  made  at  the  trial  term  in  1886  was  made  too 

Ute. 

The  case  is  stated  in  the  opinion. 
Jfr.  Jerome  F.  Manning  in  person  for  plaintiff  in  error. 
Mr.  Theodore  F.  R.  Meyer  for  defendant  in  error. 
Mb.  Justice  Lamab  delivered  the  opinion  of  the  court. 

This  was  an  action  on  contract,  brought  in  the  Superior 
Conrt  of  the  Commonwealth  of  Massachusetts  for  the  county 
of  Suffolk,  by  Henry  Amy,  a  citizen  of  New .  York,  against 
Jerome  F.  Manning,  a  citizen  of  Massachusetts,  principal  de- 
fendant, and  certain  other  named  defendants  who  were  sup- 
posed to  have  property  belonging  to  Manning  in  their  possession, 
to  recover  the  amounts  of  four  certain  promissory  notes,  ag- 
gregating $23,475,  exclusive  of  interest. 

The  action  was  commenced  September  5,  1884,  by  a  writ 
returnable  on  the  first  Tuesday  in  October,  1884.  It  appear- 
ing on  the  return  day  that  the  writ  had  been  served  on  only 
a  few  of  the  garnishees,  and  not  on  the  principal  defendant, 
the  court  made  an  order  directing  that  personal  service  be 
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made  upon  him  at  least  fourteen  days  prior  to  the  fourth 
Tuesday  in  October  of  that  year.  Personal  service  was 
effected  on  the  defendant  October  9^  1884,  at  Boston,  by  a 
deputy  sheriff,  and  return  thereof  was  made  on  the  foUowing^ 
day.  On  the  14th  of  that  month^  Charles  Cowley  entered  hia 
appearance  specially  for  the  defendant  Manning,  and  on  the 
22d  of  the  same  month  filed  a  motion  to  dismiss  the  action. 
On  the  6th  of  November,  following,  Wilbur  H.  Powers 
entered  a  special  appearance  for  Manning,  and  filed  a  motion 
to  dismiss  and  a  plea  in  abatement,  both  of  which  were  based 
'  upon  the  ground  that  the  writ  had  not  been  personally  served 
on  him.  On  the  22d  of  December,  1884,  the  afoi'esaid  motion 
and  plea  not  having  been  passed  upon,  the  court  ordered  the 
defendant  Manning  to  file  an  answer  on  or  before  December 
26  of  that  year.    This  he  did. 

On  the  29th  of  December,  1884,  the  last  day  of  the  October 
term  of  the  court,  Manning  filed  what  purported  to  be  a  peti- 
tion and  bond  for  the  removal  of  the  cause  to  the  United 
States  Circuit  Court  for  the  District  of  Massachusetts,  and  he 
also,  simultaneously  and  in  connection  therewith,  filed  the 
following  motion : 

"  Defendants  Motion  Ttmehing  iAe  Removal  of  this  Action. 

^'  And  now  comes  the  defendant  specially  and  suggests  to 
the  court  that  he  has  heretofore  filed  a  motion  to  dismiss  this 
action  for  causes  therein  set  forth  and  also  a  plea  in  abatements 
for  causes  therein  set  forth,  but  neither  said  motion  nor  said 
plea  has  yet  been  heard  or  determined'  by  this  court,  and  the 
court  is  about  to  adjourn  without  day. 

"  He  also  suggests  that  he  has  herewith  filed  a  petition  for 
the  removal  of  this  cause  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  together  with  & 
suitable  bond  therefor,  but  that  be  has  filed  the  same  without 
prejudice  to  said  motion  or  said  plea. 

''  Wherefore,  in  case  said  motion  should  not  be  allowed  and 
in  case  said  plea  should  not  be  sustained,  he  prays  the  court 
to  order  the  removal  of  this  action,  as  pray^  for  in  said 
petition.  **  Jerome  F.  M-AionNo, 

"By  his  att'y,  Wf^bur  H.  Powebs.^^ 
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Thereupon  the  case  was  continued  ni&i  to  the  January  term^ 

1885,  "the  defendant  reserving  his  right  to  remove  to  the 
Circuit  Court  of  the  United  States."  At  a  hearing  on  the  3d 
of  March,  1885,  the  aforesaid  motion  to  dismiss  and  the  plea 
in  abatement  were  overruled,  and  the  defendant  appealed  on 
March  10, 1885.  What  became  of  this  appeal  does  riot  appear, 
but  it  does  not  seem  to  have  been  perfected,  as  no  proceedings 
on  it  appear  in  the  record. 

Nearly  a  year  afterwards,  to  wit,  on  the  2d  of  February, 

1886,  the  cause  being  still  on  the  trial  docket  of  the  Superior 
Court,  at  its  January  term,  1886,  Wilbur  H.  Powers  withdrew 
bis  appearance  as  attorney  for  defendant  Mannitig*;  and  on 
the  JSth  of  the  same  month  Charles  Cowley  appeared  generally 
for  him.  When  the  case  was  reached  for  trial  at  the  January 
term,  1886,  of  the  court,  the  defendant's  counsel  called  the 
court's  attention  to  the  steps  taken  by  him  to  secure  the 
removal  of  the  cause  to  the  Circuit  Court  of  the  United  States, 
and  asked  the  court  to  remove  the  same,  at  the  same  time 
objecting  to  a  trial  in  the  state  court.  The  court  ruled,  how- 
ever,  that  the  request  came  too  late,  that  the  right  to  remove 
was  waived,  and  overruled  the  objection  and  ordered  the  trial 
to  proceed.  The  case  went  to  trial  on  the  11th  of  February, 
before  the  court  and  a  jury,  resulting  in  a  verdict,  on  the  16th 
of  the  same  month,  in  favor  of  the  plaintiff,  for  $27,958.38. 
On  the  19th  of  February  the  defendant  made  a  motion  for  a 
new  trial,  which  was  heard  on  the  8th  of  March  following,* 
and  allowed,  unless  the  plaintiff  should  remit  from  the  amount 
of  the  verdict  the  sum  of  $699.24.  The  plaintiff  filed  a  remits 
titur  of  that  amount  on  the  9th  of  March,  whereupoa  the^ 
motion  for  a  new  trial  was  overruled. 

The  01^  then  went  to  the  Supreme  Judicial  Court  for  the. 
Commonwealth  of  Massachusetts,  on  exceptions  taken  by  the 
defendant.  Those  exceptions  were  overruled  by  that  court, 
(144  Mass.  153,)  the  rescript  being  received  by  the  Superior 
Court  at  its  January  term,  1887. 

A  motion  for  a  new  trial,  on  the  ground  of  newly  discov- 
ered evidence,  was  overruled  by  the  Superior  Court  on  the 
14th  of  Mav,  1887;  and  on  the  23d  of  that  month  that  court 
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entered  judgment  in  favor  of  the  plaintiff,  and  against  the 
defendant,  for  the  sum  of  $29,335.37  damages,  and  for  costs 
of  suit,  taxed  at  $95.22.  Thereupon  the  present  writ  of  error 
was  sued  out. 

The  foregoing  is  a  statement  of  all  the  facts  essential  to  the 
present  inquiry.  From  this  statement  it  is  readily  perceived 
that  thd  only  Federal  question  in  the  case  is  as  to  the  effect 
of  the  so-called  application  for  the  removal  of  the  cause  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Massa- 
chusetts. 

It  is  familiar  law  that,  in  a  proper  case,  the  filing  of  a  peti- 
tion for  removal,  accompanied  by  a  proper  and  legal  bond, 
operates  of  itself  to  remove  a  case  from  the  state  court 
to  the  United  States  Court.  It  is  sought  to  bring  this  case 
within  that  rule;  and  it  is,  therefore,  insisted  that  the  pro- 
ceedings in  the  Superior  Court  on  the  29th  of  December, 
1884,  operated,  in  law,  to  oust  that  court  of  jurisdiction  and 
to  remove  the  cause  to  the  Federal  court.  We  think,  how- 
ever, that  such  was  not  the  effect  of  those  proceedings. 

Ko  question  is  made  as  to  the  diverse  citizenship  of  the  par- 
ties, nor  can  it  admit  of  a  doubt  that  the  application  for  re- 
moval, if  it  can  be  properly  called  such,  was,  when  first  filed, 
made  at  the  proper  time.  If,  therefore,  the  petition  and  bond 
had  been*  in  due  form,  and  had  been  unaccompanied  by  the 
motion  filed  simultaneously  with  them,  and  as  a  part  of  them, 
it  is  equally  clear  that  the  removal  to  the  Federal  court  would 
have  been  properly  effected. 

Counsel  for  defendant  in  error  insist  that  both  the  petition 
and  the  bond  are  defective  in  form  and  effect,  in  that  the  peti- 
tion asks  for  the  removal  of  the  case  to  the  ^^  Circuit  Court  of 
the  United  States  for  the  First  District  of  Massachusetts,'' 
(whereas  no  such  district  existed  as  the  first  district  of  Massa* 
chusetts,)  and  that  the  bond  was  not  justified  nor  the  sureties 
approved  when  the  case  was  reached  for  trial  It  should  be 
observed  that  no  objection  was  made  to  the  removal  in  the 
state  coui*t  on  either  of  these  grounds.  We  do  not  deem  it 
necessary  to  pass  upon  these  defects  of  the  petition  and  the 
l>ond,  for  it  is  clear  to  our  minds  that,  with  the  accompanying 
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motion,  they  do  not  constitute  a  valid  application  for  removal, 
as  contemplated  by  the  statute.  Indeed,  the  proceeding  was 
not  even  in  intent  an  application  for  removal  to  take  effect 
on  the  date  of  its  filing.  The  petition,  read  and  construed,  as 
it  must  be,  with  the  accompanying  motion,  asks  not  for  a  re- 
inoval,  but  for  the  judgment  of  the  court  on  a  motion  and  a 
plea  in  abatement  which,  if  rendered  as  asked  for,  would  have 
made  a  removal  unnecessary  and  impossibla  In  any  vi^w,  it 
was  a  mere  conditional  application  for  removal  in  case  the 
court,  after  consideration  of  the  motion  to  dismiss  and  the  plea 
in  abatement,  should  overrule  both. 

The  record  recites  that  after  the  motion  touching  the  re- 
moval of  the  case  was  filed  with  the  petition  and  bond  for 
removal,  ^'  thence  the  same  was  continued  nisi  to  the  January 
term,  1.885,  the  defendant  reserving  his  right  to  remove  to  the 
Circuit  (Tourt  of  the  United  States  as  aforesaid,"  the  continu- 
ance being  manifestly  ordered  for  the  purpose  of  an  opportu- 
nity to  hear  and  determine  the  said  motion  and  plea.  The 
avowed  purp9$e  of  the  defendant  in  the  proceedings  was  to 
have  the  state  court  retain  jurisdiction  for  the  ptirpose  of 
getting  a  judgment  in  his  favor,  and  not  to  have  the  case  re- 
moved unless  the  judgment  went  against  him.  It  is  clear  that 
Congress  did  not,  by  the  act  of  March  3,  1875,  intend  to  allow 
the  defendant  ^^  to  experiment  on  his  case  in  the  state  court, 
and,  if  he  met  with  unexpected  difficulties,  stop  the  proceed- 
ings, and  take  his  suit  to  another  tribunal."  Removal  Casesy 
100  IT.  S.  457,  473.  Such  a  proceeding  was  not  authorized  by 
that  act  We  hold,  therefore,  that  the  proceedings  in  the 
state  court  on  the  29th  of  December,  1884,  did  not  have  the 
effect  to  remove  the  cause  to  the  Federal  court. 

Did  the  subsequent  action  of  the  defendant's  attorney  in 
calling  the  attention  of  the  court  to  those  proceedings  when 
the  case  was  called  at  a  subsequent  term  of  the  court,  in  Feb- 
ruary, 1886,  have  that  effect  ?  We  think  not.  An  inspection 
of  the  record  shows  that,  as  stated  above,  the  answer  of  the 
defendant  was  filed  on  the  26th  of  December,  1884,  at  the 
October  term  of  the  court,  and  that  on  the.  same  day  he  claimed 
a  trial  by  jury.    The  case  was  then  ready  for  trial,  so  far  as 
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the  issues  in  it  were  oonoerned,  and  ooold  have  been  tried  at 
that  term  of  the  court  That  term  closed  on  the  29th  day  of 
that  month ;  and  on  the  8d  day  of  March,  1885,  which  was  the 
next  term,  said  motion  and  plea  in  abatement  were  overruled, 
and  the  defendant  excepted.  The  case  was  then  put  on  the 
trial  list  for  that  term  and  the  subsequent  terms,  up  to  the 
time  it  was  reached  in  its  order  at  the  January  sitting,  1886; 
and  the  defendant  took  no  further  action  for  the  removal  until 
it  was  reached  for  trial,  when  he  called  attention  to  the  steps 
he  had  taken  for  removal,  and  objected  to  the  trial  of  the 
action  in  t|ie  State  court.  It  was  then  too  late,  under  the 
statute  of  Marc^  3, 1875,  to  make  an  application  for  removal 
to  the  Federal  court.  BahbiU  \\  Clark,  108  U.  S.  606,  612; 
Pullman  Palace  Car  Co.  v.  Speck,  113  U.  S.  84,  87 ;  Gregory 
V.  HarOey,  113  U.  S.  742,  746. 

'This  disposes  of  the  only  Federal  question  in  the  case,  and 
the  judgment  of  the  court  below  is 

Affirmed. 

Mb.  JusnoB  Bbadlet  was  not  present  at  the  argument,  and 
took  no  part  in  the  decision  of  this  case. 


UNITED  STATES  v.  EWING. 

APPEAL    FBOIC    THB    DISTRICT  OOUBT  OF    THB  .UNITSD  STATES  VOX 
THE  EASTERN   DISTRICT  OF  TENKESSSS. 

No.  1117.    Argoed  Mareh  12, 18, 1891.  —  D^kied  May  U,  1801. 

There  being  a  dispute  between  the  appellee,  a  commissioner  of  a  Cirontt 
Court  of  the  United  States,  and  the  appellant,  respecting  the  oiBcial  fees 
of  the  former  for  services  in  criminal  cases.    Held^ 

(1)  That  the  law  of  the  State  In  which  the  services  are  rendered  must  be 

looked  at  in  order  to  determine  what  are  necessary; 

(2)  That  In  Tennessee  a  temporary  mittimus  may  become  necessary,  and 

a  charge  for  it  should  be  allowed  unless  there  has  been  an  abuse 
of  discretion  in  regard  to  It; 
(8)  That  only  one  fee  cui  be  charged  for  taking  the  acknowledgment 
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of  defendants'  recognizances,  but  that  one  fee  can  be  chargedr  as 
an  acknowledgment  in  such  case  is  necessary ; 

(4)  That  charges  for  drawing  complaints  and  for  taking  and  certifying 

depositions  to  file  are  proper; 

(5)  Tliat  a  charge  for  **  entering  returns  to  process  "  is  unobjectionable ; 

(6)  That  a  charge  for  *'  writing  out  testimony"  is  allowable; 

(7)  That  the  items  for  fees  for  dockets,  etc.,  which  were  allowed  on  the 

authority  of  United  States  v.  Wallace,  116  U.  S.  898,  decided  at 
October  term,  1885,  should  have  been  disallowed,  as  the  right  to 
make  such  charges  was  taken  away  by  the  proviso  in  the  deficiency 
appropriation  act  of  August  4, 1886,  24  Stat.  274,  which,  although 
a  proviso  in  a  annual  appropriation  bill,  operated  to  amend  Rev. 
Stat.  §  847; 

(8)  That  a  commissioner,  acting  judicially,  has  the  discretion  to  suspend  a 

hearing,  and  that  per  diem  fees  for  continuances  should  be 
allowed. 

This  action  was  brought  by  the  appellee,  Ewing,  in  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  District  of 
Tennessee,  for  the  recovery  of  certain  amounts  claimed  to  be 
due  him  for  services  as  commissioner  of  the  Circuit  Court  for 
that  district  from  January  3, 1887,  to  April  1, 1889.  Perform- 
ance of  such  services  Was  admitted  as  charged,  the  district 
attorney  relying  upon  the  illegality  of  the  charges,  and  judg- 
ment was  rendered  for  the  plaintiff  for  $841.05;  from  which 
this  appeal  was  taken  by  the  United  States.  The  items  upon 
the  allowance  of  which  error  was  assigned  are  stated  in  the 
opinion  of  the  court. 

Mr>  John  C.  Chamey  for  appellant.  Mr.  Assistcmt  Attorney 
General  Cotton  was  with  him  on  the  brief. 

Mr.  Oeorge  A.  Kmg  for  appellee. 

Mb.  J'vsncB  Bbown  delivered  the  opinion  of  the  court. 

The  duties  of  commissioners  of  the  Circuit  Court  are  thus 
defined  in  section  1014  of  the  Revised  Statutes:  ^'For  any 
crime  or  offence  against  the  United  States,  the  offender  tnay, 
by  any  justice  or  judge  of  the  United  IJt«  «,  or  by  any  com- 
missioner of  a  Circuit  Cc^urt  to  take  i|ail,  or  by  apy  ^  .  • 
justice  of  the  peace  or  oth^  magfrtjra^^of  aiiy  btatet  j^rhere 
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he  may  be  found,  and  ag^reeably  to  the  usual  mode  of  prooees 
against  offenders  in  such  State,  and  at  the  expense  of  the 
United  States,  be  arrested  and  imprisoned,  or  bailed,  as  the 
Mse  may  be,  for  trial  before  such  court  of  the  United  States 
as  by  law  has  oognizanoe  of  the  offence.  Copies  of  the  process 
•hall  be  returned  as  speedily  as  may  be  into  the  clerk's  office 
of  such  court,  together  with  the  recognizance  of  the  witnesses 
for  their  appearance  to  testify  in  the  case.''  As  this  section 
requires  proceedings  to  be  taken  ^^  agreeably  to  the  usual  mode 
of  process  against  offenders  in  such  State,"  it  is  proper  to  look 
at  the  law  of  the  State  in  which  the  services  in  such  case  are 
rendered,  to  determine  what  is  necessary  aad  proper  to  be 
done,  and  inferentially  for  what  services  the  commissioner  is 
entitled  to  payment.  United  States  v.  RundleU^  2  Curtis,  41 ; 
United  States  v.  Horton,  2  DilL  94.  We  hare  held  in  United 
States  V.  Jonesy  134  U.  S.  483,  that  the  approval  of  the  com* 
missioner's  account  by  the  Circuit  Court  of  the  United  States 
19  prima  facie  evidence  of  its  correctness,  and  in  the  absence 
of  clear  and  unequivocal  proof  of  mistake  on  the  part  of  the 
court,  should  be  conclusive,  although  the  approval  of  such 
court  is  not  a  prerequisite  to  the  institution  of  a  suit  in  a 
Court  of  Claims,  or,  since  the  act  of  March  8, 1887,  24  Stat. 
605,  c.  369,  in  a  Circuit  or  District  Court,  for  the  recovery  of 
the  amount  claimed.     United  States  v.  Knox,  128  U.  S.  280. 

We  proceed  to  the  consideration  of  the  several  items  involved 
in  this  case : 

1.  Items  1  and  2  were  for  temporary  mittimuses,  disallowed 
by  the  comptroller  as  unnecessary,  updn  the  ground  that  *Hhe 
warrant  of  arrest  is  sufficient  to  hold  defendant  or  commit 
until  examination."  (  Bev.  Stat,  section  847,  provides  that 
the  commissioner  shall  have  ^^  for  issuing  any  warrant  .  .  . 
the  same  compensation  as-  is  allowed  to  clerks  for  like  ser- 
vices;" and  section  828  provides  that  clerks  shall  have  $1  for 
this  service.  So  far  as  these  items  are  for  mittimuses  issued 
after  the  examination  is. concluded,  to  await  the  action  of  the 
grand  jury,  no  question  is  made  as  to  the  propriety  of  their 
allowance ;  but  it  is  claimed  that,  pending  the  examination,  it 
m  the  .duty  of  the  manhal  to  keep  the  prisoner  in  his  custody 
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nnder  his  warrant  of  arrest,  and  that  the  mittimus  is  therefore 
anneoessary.  It  appears,  however,  that  ander  the  laws  of 
Tennessee,  upon  the  subject  of  criminal  procedure,  §  6877,  the 
magistrate  may,  ^'for  good  cause  adjourn  the  examination 
from  time  to  time,  without  the  consent  of  the  defendant,  not 
exceeding  three  days  at  any  one  time,  and,  in  such  case,  if  the 
offence  is  not  bailable,  or  if  the  defendant  does  not  give  the 
bail  required,  he  shall  he  oommiUed  to  jail  in  the  meantime  f 
or  if  the  offence  is  bailable,  the  defendant  may  give  bail  in 
such  sum  as  the  magistrate  directs  for  his  appearance  for  such 
further  examination.''  Code  Tenn.  1884.  As  there  are  no 
Federal  jails  or  other  places  of  temporary  confinement  under 
control  of  the  marshal,  such  commitments  must  be  made  to 
state  jail,  and  it  follows  that  a  mittimus  is  proper  if  not 
necessary  to  authorize  the  keeper  of  such  jail  to  detain  the 
prisoner,  as  against  a  writ  of  habeae  corpus  from  a  state  court 
Said  Mr.  Justice  Story,  speaking  for  this  court,  in  Randolph 
V.  Donaldson,  9  Cranch,  76,  86,  **  The  keeper  of  a  state  jail  is 
neither  in  fact  nor  in  law  the  deputy  of  the  marshal  He  is 
not  appointed  by,  nor  removable  at  the  will  of,  the  marshal 
"When  a  prisoner  is  regularly  committed  to  a  state  jail  by  the 
marshal,  he  is  no  longer  in  the  custody  of  the  marshal,  nor 
oontroUable  by  him.  The  marshal  has  no  authority  to  com 
mand  or  direct  the  keeper  in  respect  to  the  nature  of  the  im- 
prisonment. .  .  .  For  certain  purposes,  and  to  certain 
intents,  the  state  j%il  lawfully  used  by  the  United  States,  may 
be  deemed  to  be  the  jail  of  the  United  States,  and  that  keeper 
to  be  keeper  of  the  United  States.  But  this  would  no  more 
make  the  marshal  liable  for  his  acts  than  for  the  acts  of  any 
other  officer  of  the  United  States  whose  appointment  is 
altogether  independent."  We  do  not  wish  to  be  understood 
as  holding  that  a  mittimus  is  necessary  in  all  such  cases  to 
authorize  the  detention  of  the  accused,  especially  if  the  keeper 
of  the  jail  be,  as  is  frequently  the  case,  a  deput}^  marshal  of 
the  United  States;  but  that  it  is  within  the  disci'etion  of  the 
commissioner  to  issue  such  writ,  if  in  his  opinion  the  safe  cus- 
tody of  the  prisoner  requires  this  precaution ;  and  if  there  be 
no  abuse  of  such  discretion  we  do  not  feel  at  liberty  to  review 
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his  action,  Stqfford  v.  United  SiaUs,  26  C.  CL  280.  Kor  do 
we  consider  a  mittimus  necessary  every  time  a  prisoner  is 
taken  out  and  returned  to  jail,  pending  bis  examination,  since 
an  order  of  the  court  or  the  district  attorney,  under  the  statute, 
would  be  a  sufficient  protection  to  the  officer. 

It  is  true  that,  by  section  1030  of  thp  Ke vised  Statutes,  "no 
writ  id  necessary  to  bring  into  court  any  prisoner  or  person  in 
custody,  or  for  remanding  him  from  the  court  into  custody ; 
but  the  same  shall  be  done  on  the  order  of  the  court  or  dis- 
trict attorney,  for  which  no  fees  shall  be  charged  by  the  clerk 
or  marshal."  This  section  relates,  however,  exclusively  to  the 
action  of  tiiie  clerk  in  entering  the  order  of  the  court  or  dis- 
trict attorney,  and  to  the  action  of  the  marshal  in  transferring 
the  prisoner  to  and  from  his  place  of  detention,  and  has  no 
reference  whatever  to  his  custody  by  a  state  officer  pending  or 
following  his  examination. 

No  error  is  assigned  .by  the  attorney  general  upon  the  allow- 
ance of  the  third  item. 

2.  Item  4  is  ^'  for  more  than  one  acknowledgment  for  defend- 
ants^ recognizances.*'  The  exception  to  this  item  is  well  taken. 
Bavised  Statutes,  %  828,  allows  a  clerk,  ^^  for  taking  an  acknowl- 
ed^irment,  twenty-five  cents,"  but  the  taking  of  such  acknowl- 
edgment in  a  criminal  case  by  the  accused  and  his  sureti^  is  a 
single  act,  for  which  only  one  fee  can  be  charged.  ChurchiU 
V,  Onited  States,  25  C.  CI.  1. 

3.  The  exception  to  the  fifth  item,  which  is  "for  all  ac- 
knowledgments to  defendants'  recognizances,"  is  overruled. 
An  acknowledgment  is  necessary  to  a  judicial  recognizance. 

4.  The  allowance  for  drawing  complaints,  as  "  for  taking 
imd  certifying  depositions  to  file,"  is  a  proper  charge.  While 
the  duty  of  a  committing  magistrate  is  to  take  complaints  and 
issue  warrants  upon  them,  which  may  perhaps  imply  that  they 
are  written  by  the  person  making  them,  the  general,  if  not  the 
universal,  practice  is  for  the  magistrate  himself  to  put  them  in 
writing,  j«Qd  the  Tennessee  Code  evidently  contemplates  this 
method  of  procedure  in  enacting  as  follows:  Sec.  5845:  "Upon 
information  made  to  any  magistrate  of  the  commission  of  a 
public  offence,  he  shall  examine  on  oath  the  informant,  reduce 
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the  examination  to  writing  and  cause  the  examination  to  be 
signed  by  the  person  making  it."  Sec.  5846 :  *'The  written  ex- 
amination shall  set  forth  the  facts  stated  by  the  informant 
tending  to  establish  the  commission  of  the  offence  and  the 
guilt  or  the  defendant."  It  is  eminently  proper  that  the  mag- 
istrate, who  Avould  naturally  be  presumed  to  understand  the 
requisites  of  a  complaint  better  than  the  informant,  who  is 
usually  unlearned  in  kw,  should  himself  reduce  it  to  writing. 
Exception  to  this  item  is,  therefore,  overruled. 

5.  Item  7,  *'for  entering  returns  to  process,"  is  unobjection- 
able ;  indeed,  the  Treasury  Department  seems  to  have  receded 
from  its  action  in  disallowing  this  item,  and  paid  a  portion  of 
the  charge. 

6.  Item  8,  "for  writing  out  testimony,"  is  clearly  allowable. 
Not  only  is  this  the  general  practice  in  every  properly  con- 
ducted commissioner's  office,  but  the  rule  of  the  Circuit  Court 
for  the  Eastern  District  of  Tennessee  requires  that  each  com- 
missioner shall "  keep  a  docket,  showing  the  issuance  of  warrant, 
upon  whose  complaint  the  same  was  issued,  the  nature  of  the 
offence  charged  and  the  officer  to  whom  delivered  for  execu- 
tion. And  when  a  warrant  is  returned,  he  will  in  all  cases 
write  out  substantially  the  evidence  of  each  witness  as  given 
before  him,  and  return  the  same  to  the  clerk  of  this  court,  for 
the  information  of  the  district  attorney."  The  local  practice 
of  Tennessee  also  requires  the  testimony  before  the  committing 
magistrate  to  be  reduced  to  writing.  Sec.  5887 :  "  The  evidence 
of  the  witnesses  shall  be  reduced  to  writing  by  the  magistrate, 
or  by  his  direction,  and  signed  by  the  witnesses  respectively." 

7.  The  9th,  21st  and  22d  items  for  fees  for  dockets,  indexes, 
etc.,  appear  to  have  been  allowed  upon  the  atithority  of  United 
States  V.  WaUace,  116  U.  S.  898,  in  which  case  it  was  held  by 
this  court,  that  under  the  provisions  of  Bevised  Statutes,  ^§ 
847  and  828,  a  commissioner,  who,  by  direction  of  the  court, 
kept  a  docket  with  entries  of  each  warrant  issued,  and  subse- 
quent proceedings  thereon,  made  on  the  day  of  occurrence,  was 
entitled  to  the  same  fees  allowed  to  the  clerk  of  a  court  for 
similar  services.  This  case  was  decided  in  January,  1886.  In 
the  deficiency  appropriation  bill,  passed  in  August  of  the  same 
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year,  24  Stat  S56,  274,  c.  903,  it  was  enacted  that  ^'  the  follow- 
ing sums  be,  and  the  same  are  hereby,  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  to  supply 
deficiencies  in  the  appropriations  for  the  fiscal  year  ending 
June  30th,  1886,  and  for  other  objects  hereinafter  stated; 
namely,  .  .  .  Judicial:  .  .  .  For  fees  of  commissioners, 
and  justices  of  the  peace  acting  as  commissioners,  fifty  thousand 
dollars :  Provided^  That  for  issuing  any  warrant  or  writ,  and 
for  any  other  necessary  service  commissioners  may  be  paid  the 
same  compensation  as  is  allowed  to  clerks  for  like  services,  but 
they  shall  not  be  entitled  to  any  docket  fees."  It  is  insisted 
that,  as  this  proviso  is  contained  in  an  appropriation  bill,  it 
should  be  limited  in  its  application  to  the  appropriation  for 
that  year,  and  should  not  be  considered  as  a  general  inhibition 
of  all  aHuwances  of  docket  fees.  The  cases  of  United  States  v. 
Dickson,  15  Pet.  141,  and  Minis  v.  United  StateSy  15  Pet.  423, 
are  cited  in  support  of  this  view.  The  limitation  and  effect  of 
provisos  in  enacting  clauses  of  a  statute  are  considered  in  these 
cases,  and  the  rule  declared,  in  the  first  of  them,  that  ^^  where 
the  enacting  clause  is  general  in  its  language  and  objects,  and 
a  proviso  is  afterwards  introduced,  that  proviso  is  construed 
strictly,  and  takes  no  case  out  of  the  enacting  clause  which 
does  not  fall  fairly  within  its  terms." 

In  the  case  of  Minis  v.  United  States^  it  is  said  by  Mr.  Jus- 
tice Story,  p.  445 :  *^  It  would  be  somewhat  unusual  to  find 
engrafted  upon  an  act  making  special  and  temporary  appropri- 
ations, any  provision  which  was  to  have  a  general  and  perma- 
nent application  to  all  future  appropriations.  Nor  ought  such 
an  intention  on  the  part  of  the  legislature  to  be  presumed, 
unless  it  is  expres^  in  the  most  clear  and  positive  terms,  and 
where  the  language  admits  of  no  other  reasonable  interpreta- 
tion. The  office  of  a  proviso,  generally,  is  either  to  except 
something  from  the  enacting  clause,  or  to  qualify  or  restrain 
its  generality,  or  to  exclude  some  possible  ground  of  misin- 
terpretation of  it,  as  extending  to  cases  not  intended  by  the 
legislature  to  be  brought  into  its  purview.  A  general  rule, 
applicable  to  all  future  cases,  would  most  naturally  be  expected 
i£%  find  its  proper  place  in  some  distinct  and  independent  enact- 
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menf  In  that  case  an  act  making  appropriations,  4  Stat  764; 
c.  26,  contained  a  proviso  that  '^  no  officer  of  the  army  riiall 
receive  any  per  cent  or  additional  pay,  extra  allowance  . or 
compensation,  in  any  form  whatsoever,  on  account  of  disburs- 
ing any  public  money,  appropriated  by  law  during  thepre$mt 
sesHouj  for  fortifications,  execution  of  surveys,  works  of  inter- 
nal improvement,  building  of  arsenals,  purchase  of  public  sup- 
plies of  any  description  or  for  any  other  service  or  duty 
whatsoever,  unless  authorized  by  .law."  This  proviso  was 
held  to  be  limited  to  the  appropriation  for  that  year,  and  nf 
to  be  permanent  in  its  operation. 

In  the  case  under  consideration,  if  the  proviso  had  been 
simply  that  commissioners  should  not  be  entitled  to  any 
docket  fees,  we  should  have  had  little  doubt  that  it  would  be 
held  as  applying  only  to  the  $50,000  appropriated  in  the  bill ; 
but  as  the  proviso  contains  a  substantial  reSHactment  of  the 
danse  of  the  Revised  Statutes,  §  847,  fixing  the  fees  for  similar 
services,  with  the  prohibition  against  docket  fees  tacked  thereto 
as  an  amendment,  we  find  it  impossible  to  give  e£Fect  to  the 
whole  proviso  without  construing  it  as  expressing  the  inten- 
tion of  Congress  to  amend  that  clause  of  §  847.  The  language 
of  that  clause  is :  ^^  For  issuing  any  warrant  or  writ,  and  for 
any  other  service,  the  same  compensation  as  is  allowed  to 
clerks  for  like  services."  The  language  of  the  proviso  is: 
*^  For  issuing  any  warrant  or  writ  and  for  any  other  necessary 
service  commissioners  may  be  paid  the  same  compensation  at 
is  allow^ed  to  clerks  for  like  services,  but  they  shall  not  be 
entitled  to  any  docket  fees."  The  repetition  of  this  language 
was  obviously  useless  and  nugatory,  unless  upon  the  theoxy 
that  prohibition  of  docket  fees  was  intended  as  an  an^endm^t 
to  it,  since,  by  §  847,  commissioners  were  already  to  be  paid 
the  same  compensation  as  Clerks  for  like  services.  Indeed,  it 
seems  highly  improbable  that  Congress  should  put  the  fees  of 
commissioners  upon  the  same  basis  as  those  of  clerks,  with  the 
exception  of  docket  fees,  and  make  it  a  mere  temporary  ex- 
pedient applicable  only  to  the  appropriation  for  a  single  year, 
when  the  same  reasons  would  continue  to  exist  for  making  it 
of  permanent  application.    A  majority  of  the  courts  in  which 
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ibis  question  has  arisen  have  adopted  this  Tiew.  Faru  ▼. 
UniUd  States^  23  C.  CI.  374;  Strong  v.  Uniied  SUUeSyS^Yed. 
Rep.  17;  McKmistry  v.  United  States^  34  Fed.  Rep.  211; 
Thornley  v.  United  States^  37  Fed.  Rep.  765;  Calvert  v. 
United  StateSy  37  Fed.  Rep.  762 ;  Crawford  v.  United  States^ 
40  Fed.  Rep.  446;  Goodrich  v.  United  States,  42  Fed.  Rep.  392. 

8.  Items  10, 11,  12  and  13  are  for  per  diem  fees  in  various 
cases  where  continuances  were  granted  at  the  request  of  the 
defendant.  While  it  is  doubtless  the  duty  of  the  commissioner 
to  make  as  speedy  a  disposition  of  cases  as  is  possible,  consist- 
ent with  a  due  regard  for  the  interests  of  the  government  and 
the  protection  of  the  accused,  we  held  in  United  States  v. 
Jones,  134  U.  S.  483,  that  in  hearing  and  deciding  upon  crimi- 
nal charges  he  acted  in  a  judicial  capacity,  and  we  have  no 
doubt  he  is  invested  with  a  discretionary  power  to  suspend 
the  hearing  of  a  case  where,  in  his  judgment,  a  proper  regard 
for  the  interests  of  justice  requires  it  This  item  was  properly 
allowed. 

These  are  all  the  items  to  the  allowance  of  which  exception 
was  taken  by  the  government.  It  "is  true  that  a  number  of 
items  were  rejected  by  the  court  below,  which,  upon  the  au- 
thority of  United  States  v.  Jones,  134  U.  S.  483,  appear  to 
have  been  properly  allowable,  but  as  no  appeal  was  taken  by 
the  plaintiff  from  the  disallowance  of  such  items  we  do  not 
feel  at  liberty  to  Consider  them.  United  States  v.  Hickey,  17 
Wall.  9. 

The  case  will  he  remanded  to  the  District  Court  with  direc- 
tions to  vacate  the  judgment  heretofore  rendered,  and  enter 
a  new  judgment  in  conformity  to  this  opinion. 
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UNITED  STATES  v.  MoDERMOTT. 
MoDERMOTT  v.  UNITED  STATES. 

▲PPSAL8    FROM    THE   CIRCUIT    COURT    OF   THE    UNITED    STATES  FOS 
THE  DISTRICT  OF  KENTUCKY. 

Nm  1158, 1003.    Argatd  Mareh  12. 18. 18^1.  —  Decided  lUy  11,  IWl. 

There  being  a  dispute  between  the  United  States  and  a  Commissioner  of  m 
Orcuit  Conrt  of  the  United  States,  acting  as  Chief  Snpenrisor  of  Elec- 
tions, respecting  the  official  fees  of  the  latter;  Held, 

(1)  That  he  was  entitled  to  charge  as  commissioner  for  drawing  the 

oaths  of  the  snpervisors,  for  administering  them  and  for  his  Jnrat 
to  each  oath ; 

(2)  Also  for  drawing  affidavits  of  services  by  each  supervisor  for  which 

compensation  was  claimed,  as  such  affidavit  had  been  required  by' 
the  government; 

(8)  That  he  should  be  allowed  for  drawing  complaints  in  criminal  pro- 
ceedings ; 

(4)   That  the  charges  for  docket  fees  should  be  disallowed ; 

(6)  That  he  should  be  allowed  for  preparing  and  printing  the  instruc- 
tions to  supervisors  as  a  whole,  but  not  a  charge  per  folio  for 
each  copy  furnished  to  a  supervisor; 

(6)  That  the  same  rule  should  be  applied  to  special  instructions  to 

supervisors ; 

(7)  That  the  charge  for  notifying  supervisors  of  their  appointments. 

should  be  disallowed ; 

(8)  That  the  department  of  Justice  having  demanded  copies  of  tiitf 

oaths  of  office  of  the  supervisors,  the  charge  for  them  should  be 
allowed; 

(9)  That  the  charges  for  certificates  to  the  deputy  marshals'  and  supex^ 

visors'  accounts  should  be  allowed  for  the  same  reason ; 

(10)  That  the  statute  makes  no  provision  for  the  allowance  of  mileage 

and  attendance  upon  court  in  his  capacity  of  commissioner; 

(11)  That  his  charge  for  administering  oaths  to  voters  in  his  capacity  of 

commissioner  should  be  allowed ; 

(12)  That  his  per  diem  charge  of  $6  per  day  should  be  disallowed* 

This  action  was  brought  by  McDerraott  for  the  recovery  of 
certain  sums  claimecl  to  be  due  him  for  services  as  Commis- 
sioner of  4he  Circuit  Court  for  the  District  of  Kentut^ky,  and 
also  for  his  fees  as  Chief  Supervise)!*  of  Elections  during  the 
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months  of  October  and  November,  1888.  The  petition  set 
out  in  fall  the^  services  for  which  the  several  charges  were 
made,  to  which  the  district  attorney  interposed  a  demurrer, 
raising  only  questions  of  law  as  to  the  legality  of  the  several 
charges.  Upon  the  hearing  before  the  Circuit  Court  judg- 
ment was  rendered  for  $1500.05,  40  Fed.  Rep.  217,  from 
which  both  parties  appealed  to  this  court. 

Mr.  John  C.  Chaney  for  the  United  States.  Mr.  Assistant 
Attorney  General  Cotton  was  with  him  on  the  brief. 

Mr.  Orrin  B.  HaUam  for  McDermott. 

Mr.  JusnoB  Brown  delivered  the  opinion  of  the  court. 

Ko  question  was  made  as  to  petitioner's  appointment  as 
Commissioner  and  Chief  Supervisor,  nor  as  to  his  account  hav- 
ing been  duly  approved  by  the  court,  as  required  by  the  act  of 
Congress  of  February  22,  1875,  18  Stat.  333,  c.  95,  and  for- 
warded  to  the  department  at  Washington.  That  the  services 
had  actually  been  performed  was  also  admitted  by  the  district 
attorney.  Errors  are  assigned,  however,  by  the  Attorney 
General,  to  the  allowance  of  the  following  items  of  commis- 
sioner's fees : 

1.  For  drawing  oaths  of  369  supervisors,  at  15  cents  per 
folio ;  for  administering  each  oath,  10  cents ;  and  for  his  jurat 
to  each  oath,  15  cents. 

By  Revised  Statutes,  §  2026,  it  is  made  the  duty  of  the 
Chief  Supervisor  to  '^  prepare  and  furnish  all  necessary  books, 
forms,  blanks  and  instructions  for  the  usa  and  direction  of 
the  supervisors  of  election  in  the  several  cities  and  towns 
in  their  respective  districts;  ...  and  he  shall  receive, 
preserve  and  file  all  oaths  of  office  of  supervisors  of  election, 
and  of  all  special  deputy  marshals  appointed  under  the  pro- 
Tisions  of  this  title." 

From  this  it  appears  to  have  been  the  intention  of  Congress 
that  the  supervisors  should  take  an  oath,  which  should  be 
veduoed  to  writing  and  filed  with  the  Chief  Supervisor,  and 
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in  oonsideration  of  the  number  of  such  supervisors,  their  short 
tenure  of  office,  and  presumed  inexperience  in  the  drawing  of 
legal  documents,  and  of  the  desirableness  of  securing  uniform^ 
ity  in  the  oaths  so  administered,  it  is  fairly  inferable  that  it 
was  the  intention  of  Congress  that  the  Chief  Supervisor  should" 
himself  prepare  these  oaths,  and  file  them  in  his  office;  but  wm 
no  authority  is  given  him  by  the  statute  to  administer  the 
oath,  and  as  no  other  person  is  specially  designated  for  that 
purpose,  the  oath  may  properly  be  taken  before  any  one 
authorized  by  the  laws  of  the  United  States  to  administar 
oaths.  As  petitioner  is  both  Chief  Supervisor  and  Commi8i> 
sioner,  he  may  be  allowed  at  the  rate  of  15  cents  per  folio 
for  drawing  the  oath  and  10  cents  for  administering  it,  as 
charged  in  his  account.  By  requiring  the  Chief  Supervisor  to 
be  appointed  from  the  United  States  commissioners,  and  also 
providing  (§  !3031)  that  there  shall  be  allowed  and  paid  to 
him,  for  his  services  as  such  officer,  compensation  ^^  apart 
from,  and  in  excess  of,  all  fees  allowed  by  law  for  the  perform- 
ance of  any  duty  as  Circuit  Court  commissioner,"  it  was  mani- 
festly intended  by  Congress  that  he  should  be  allowed  to 
charge  for  such  services  as  he  rendered  in  his  capacity  as 
United  States  commissioner,  but  was  not  authorized  to  per- 
form in  his  capacity  as  Chief  Supervisor. 

(a)  With  regard  to  the  jurat,  we  think  it  a  proper  charger 
under  that  clause  of  that  section  828  which  allows  15  cents  per 
folio  "  for  entering  any  return,  ...  or  making  any  record, 
cei^ificdUy  return  or  report."  A  jurat  is  in  reality  a  certificate 
of  the  officer  who  administered  the  oath  that  the  affiant  had 
subscribed  and  sworn  to  the  same  before  him. 

2.  Drawing  affidavits  of  supervisors  as  to  the  actual  per- 
formance of  the  services  for  which  compensation  was  claimed 
by  them,  administering  the  oath  and  drawing  the  jurat  to  such 
affidavits. 

Upon  what  evidence  the  department  shall  act  in  deter- 
mining the  compensation  to  which  each  supervisor  is  entitled 
must  depend  somewhat  upon  the  discretion  of  the  auditing 
officers  or  head  of  the  department.  It  would  certainly  be 
competent  for  the  department  to  pay  \x\K>xi  such  certified  rolls 
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as  are  used  in  the  case  of  jurors  and  witnesses,  or  it  may  re- 
quire the  accounts  to  be  verified  by  the  afl9davits  of  the  claim- 
ants. In  respect  to  these  accounts,  the  Attorney  General 
wrote  to  the  marshal  under  date  of  November  13,  1888,  as 
follows:  "In  answer  to  your  letter  of  the  6th  inst.,  you  are 
informed  that  commissioners'  affidavits,  and  badges  of  special 
deputy  marshals  and  of  supervisors  of  election  should  be 
affixed  to  the  pay  rolls  as  vouchers  when  forwarded  to  the 
Treasury  for  settlement."  By  the  commissioner's  affidavit  is 
probably  understood  an  affidavit  sworn  to  before  a  commis- 
sioner. If  the  government  requires  these  affidavits  for  its  own 
protection,  it  is  no  more  than  right  and  just  that  it  should  pay 
for  them.  We  do  not  wish  to  be  understood,  however,  as 
holding  that  in  every  case  the  expense  of  verifying  the  ac- 
counts of  persons  having  claims  against  the  government  is 
properly  chargeable  against  it,  but  for  the  reasons  stated  in 
support  of  the  allowance  of  item  1,  we  think  it  should  be 
allowed  in  this  case.  A  similar  pmctice  obtains  in  the  pay- 
ment of  jurors  and  witnesses. 

3.  The  charges  for  drawing  complaints  in  criminal  pro- 
ceedings are  allowed  for  the  reasons  stated  in  United  States  v. 
Euoing^  ante^  142.  The  local  practice  of  Kentucky,  as  well  as 
the  almost  universal  practice  of  commissioners  to  draw  these 
complaints  themselves,  is  ample  justification  for  this  charge. 
It  appears  to  have  been  the  practice  of  the  Department  of 
Justice  for  the  past  twenty  years  to  allow  these  as  proper 
charges  for  drawing  complaints,  and  if  there  were  any  doubt 
as  to  the  propriety  of  their  allowance,  such  doubt,  in  view  of 
this  long  continued  practice,  should  be  resolved  against  the 
government. 

4.  The  charges  for  docket  fees  must  be  disallowed  upon  the 
authority  of  United  States  v.  Ewing^  ante^  142,  wherein  the 
question  is  fully  considered. 

Exceptions  were  also  taken  to  the  allowance  of  the  following 
fees  charged  for  services  as  Chief  Supervisor : 

5.  Preparing  and  furnishing  instructions  to  supervisors, 
$911.25.  With  regard  to  this,  petitioner  states,  that  as  re- 
quired by  §  2026,  he  "  prepared  and  furnished  necessary  instruc- 
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tions  for  the  use  and  direction  of  the  supervisors"  in  the  city 
of  Louisville,  with  regard  to  registering  voters,  and  explained 
to  them  their  rights,  powers  and  duties  under  the  law  with 
reference  to  such  registration.  "  Said  instructions  were  pre- 
pared after  a  careful  examination  of  the  statutes  of  the  United 
States  and  of  the  State  of  Kentucky,  and  the  decisions  of  their 
courts  on  the  subject  of  elections,  and  said  instructions  were 
given  to  said  supervisors  orally  and  on  paper.  Said  printed 
instructions  contained  ten  folios  each,  and  they  were  delivered 
to  215  supervisors,  and  for  drafting  said  paper  the  statute 
allows  16  cents  per  folio ;  and  the  proper  charge  for  said  in- 
structions is  $322.60."  The  petitioner  also  prepared  and 
delivered  to  219  supervisors  for  the  same  city  instructions 
relative  to  their  rights,  powers  and  duties  at  said  election,  and 
relative  to  all  legal  questions  that  might  arise,  each  one  of 
which  contained  13  folios,  for  which  he  claims  the  sum  of 
iH27.05.  He  also  makes  a  further  claim  to  $161.70  for  in- 
structions to  98  supervisors  who  served  in  some  of  the  smaller 
towns. 

By  §  2026  it  is  niade  the  duty  of  the  Chief  Supervisor  to 
^'  prepare  and  furnish  all  necessary  books,  forms,  blanks  and 
instructions  for  the  use  and  direction  of  the  supervisors  of 
election  in  the  several  cities  and  towns  in  their  respective  dis- 
^tricts ; "  vbut  §  2031,  prescribing  the  fees  of  the  Chief  Super- 
visor, mstkes  no  mention  of  compensation  for  services  of  this 
descnption,  although  an  allowance  of  15  cents  per  folio  is  made 
for  a  copy  "of  any  paper  on  file"  in  his  office.  It  is  by  virtue 
of  this  clause  that  this  large  amount  is  claimed.  These  in- 
structions are  prepared  by  the  Chief  Supervisor,  printed  sidid 
a  copy  transmitted  to  each  supervisor.  Of  the  propriety  of 
furnishing  these  instructions  we  have  no  doubt,  and  that  the 
expense  of  printing  the  same  is  a  proper  charge  against  the 
government  would  seem  to  follow  from  the  language  of 
§  2026,  which  makes  it  his  duty  to  prepare  and  furnish  such 
instructions.  For  preparing  these  instructions  we  think  he  is 
entitled  to  charge  at  the  rate  of  15  cents  per  folio,  but  we 
cannot  think  it  was  the  intention  of  Congress  to  authorize  a 
similar  charge  for  each  copy  furnished  to  supervisors.    These 
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instractions  aire  in  no  sense  original  doonments,  nor  do  we 
think  they  can  fairly  be  considered  as  copies  of  papers  on  file, 
within  the  meaning  of  §  203L  It  may  be  difficult  to  classify 
them  under  any  particular  provision  of  the  statute ;  but  the 
very  magnitude  of  the  chai^  as  compared  with  the  service 
rendered,  or  the  expense  incurred  in  rendering  it,  is  in  itself  a 
cogent  argument  that  it  was  not  within  the  contemplation  of 
Congress.  This  was  the  ruling  of  the  Court  of  Claims  in  the 
case  of  Muirheady  13  C.  CI.  251  and  15  C.  CI.  116,  and  we 
think  it  is  correct  The  exception  to  this  charge  is  accord- 
ingly sustained. 

6.  The  same  rule  should  be  applied  to  the  special  instruc- 
tions issued  to  23  supervisors  at  one  time  and  22  at  another. 
So  far  as  they  are  original,  he  is  entitled  to  charge  at  the  rat^ 
of  15  cents  per  folio ;  so  &r  as  they  are  copies,  he  is  entitled 
to  the  expense  of  printing. 

7.  Exception  was  also  taken  by  the  petitioner  to  the  dis- 
allowance of  a  claim  for  $79.35  for  notices  sent  by  him  to  the 
several  supervisors  of  their  appointment.  It  is  provided  by  § 
2026  ^<  that  the  Chief  Supervisor  shall  receive  the  applications 
of  all  parties  for  appointment  to  such  positions,*'  and  shall 
present  such  applications  to  the  judge,  and  ^'  furnish  informa- 
tion to  him  in  respect  to  the  appointment  by  the  conrt  of  such 
supervisors,"  and  that  he  shall  also  ^^  receive,  preserve  and  file 
all  (their)  oaths  of  office,"  but  there  is  no  provision  for  notify- 
ing them  of  their  appointment. 

We  agree  with  the  Circuit  Judge  that,  while  it  is  evidently 
proper  that  a  notice  of  their  appointment  should  come  from 
the  Chief  Supervisor,  and  that  provision  should  be  made  for 
payment  for  this  service,  there  is  no  authority  in  the  statute 
for  allowing  this  charge,  and  that  it  is  beyond  the  power  of 
the  couHs  to  supply  this  omission. 

8.  For  furnishing  copies  of  the  oaths  of  office  of  supervisors 
to  the  Department  of  Justice.  The  propriety  of  this  charge 
can  be  better  understood  by  a  reference  to  the  correspondence 
between  the  Chief  Supervisor  and  the  Attorney  General.  The 
former  writes  under  date  of  November  10.  1SS8:  "In  your 
instructions  to  the  United  States  marshal  relative  to  the  pay- 
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ment  of  supervisors  [yon  say  they]  mudt  present  their  ^  oom- 
missions,  oath,  and  badge  of  office,  with  an  affidavit  that  they 
are  the  persons  to  whom  the  commission  issued;  that  they 
performed  the  day's  service  as  charged,'  etc.  *  The  same  facts 
should  also  be  known  to  you  through  other  means.'  The 
supervisor's  oath  of  office,  I  am,  by  the  statute,  required  to 
file  with  my  papers  and  preserve;  but  if  you  wish,  and  so 
order,  I  will  give  each  supervisor  a  certified  copy  of  the  oath 
of  office,  and  will  charge  the  government  for  the  copy."  In 
reply,  the  Attorney  Greneral  writes  as  follows :  *'  In  answer 
to  your  letter  of  18th  instant,  you  are  requested  to  give  each 
supervisor  a  certified  copy  of  his  oath  of  office,  that  the  i*ecord 
of  his  right  to  payment  may  be  made  complete."  Under  these 
circumstances  he  is  clearly  entitled  to  a  fee  of  15  cents  per 
folio  as  for  '^  a  copy  of  a  paper  on  file "  in  his  office.  The 
department,  having  demanded  it,  is  not  in  a  position  to  claim 
that  it  was  unauthorized. 

9.  The  9th  item,  for  certificates  to  the  deputy  marshals' 
and  supervisors'  accounts,  falls  within  the  same  category.  In 
bis  letter  to  the  Attorney  General  of  November  19,  1888, 
from  which  the  above  extract  was  made,  the  petitioner  also 
stated  as  follows:  ''I  shall  also  attach  to  each  affidavit  made 
to  prove  the  number  of  days'  service  a  certificate  of  my  own, 
showing  for  how  many  days  each  supervisor  is  entitled  to  pay." 
In  a  letter  of  November  30  to  the  district  attorney  he  says : 
*'  Tbu  said  some  weeks  ago  that  it  was  your  opinion  that  I 
should  attach  to  each  of  such  supervisors'  affidavits  my  official 
certificate,  under  seal,  stating  that  the  claim  was  just.  Sijice 
then  the  Attorney  Greneral  has  written  roe  to  make  an  official 
copy  of  each  supervisor's  oath  of  office  filed  with  me,  and;  to 
give  official  copy  to  United  States  marshal.  (1)  Should  I  now 
give  him  also  an  official  copy  of  each  deputy  marshal's  oalh 
of  office  filed  ?  and  (2)  should  I  attach  my  certificate,  under 
seal,  of  the  justness  of  each  claim  made  by  said  deputy  mar- 
shals to  the  affidavit  made  by  them  when  they  presented  their 
claims  ? "  In  answer  to  this  the  district  attorney  writes  him : 
*'l  would  say  that  I  think  you  are  requireii  to  furnish  an 
official  copy  of  the  oath   of  office  of  each  of  the  deputy 
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marshals  and  supervisors,  attested  by  your  seal  of  office,  and 
also  that  your  certificate  upon  their  affidavits  of  their  ser- 
vices should  also  be  attested  by  your  seal  of  office.^'  If  this 
method  of  verifying  and  approving  the  accounts  of  these 
officers  was  needlessly  exact  and  complicated,  it  does  not 
seem  to  have  been  the  fault  of  the  petitioner,  as  he  was 
careful  to  obtain  instructions  beforehiOid,  and  the  government 
is  in  no  position  to  repudiate  the  act  of  the  department  in 
demanding  these  certificates.  This  amount  should  therefore 
be  allowed. 

10.  The  petitioner  excepts  to  the  refusal  of  the  court  to 
allow  him  mileage,  at  the  rate  of  10  cents  per  mile,  for  a  trip 
to  Covington  and  Newport  under  the  orders  of  the  court.  By 
section  2012,  "  the  court,  when  so  opened  by  tlie  judge,  shall 
proceed  to  appoint  and  commission,  from  day  to  day  and  from 
time  to  time,  ...  for  each  election  district  or  voting 
precinct  .  .  .  two  citizens,  residents  of  the  city  or  town, 
etc.,"  and  by  section  2013,  "  the  Circuit  Court,  when  opened 
by  the  judge,  as  required  in  the  two  preceding  sections,  shall 
therefrom  and  thereafter,  and  up  to  and  including  the  day 
following  the  day  of  election,  be  always  open  for  the  transac- 
tion of  business  under  this  title."  By  §  2026  it  is  made  the 
duty  of  the  Chief  Supervisor  to  "  receive  the  applications  of 
all  parties  for  appointment  to  such  positions ; "  and  upon  the 
opening  of  the  Circuit  Court  "  he  shall  present  such  applica- 
tions to  the  judge  thereof,  and  furnish  information  to  him  in 
respect  to  the  appointment  by  the  court  of  such  supervisors  of 
election."  It  is  perhaps  fair  to  infer  from  the  language  of  the 
last  section  that  it  was  contemplated  that  the  supervisors 
should  atteod  the  court  in  person,  but  there  seems  to  have 
been  no  provision  made  for  such  compensation,  or  for  mileage 
in  going'  and  returning.  It  is  true  that  by  section  847  a  com- 
missioner is  allowed  the  same  compensation  allowed  to  clerks 
for  like  services,  and  in  section  828  the  clerk  is  allowed  for 
mileage  and  attendance  upon  court.  But  the  difficulty  is  that 
the  petitioner  did  not  make  the  journey  in  his  capacity  as 
commissioner,  but  in  that  of  supervisor,  and  there  is  no  pro- 
vision for  allowance  of  mileage  to  the  latter.    We  express  no 
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opinion  upon  the  point  whether  he  is  entitled  to  his  expenses, 
as  no  claim  is  made  for  them,  eo  nomine. 

11.  Fees  for  swearing  twenty-three  voters  as  to  their  quali- 
fications and  transmitting  their  affidavits  to  the  supervisors. 
By  §  2026  it  is  made  the  duty  of  the  Chidf  Supervisor  to 
*^  cause  the  names  of  those  upon  any  such  list  [of  electors] 
whose  right  to  register  an^  vote  is  honestly  doubted,  to  be 
verified  by  propier  inquiry  and  examination  at  the  respective 
places  by  them  assigned  as  their  residences;"  and  while  he 
has  no  authority  as  Chief  Supervisor  to  administer  an  oath  to 
such  voters,  it  certainly  would  be  a  proper  method  of  inquiry 
and  examination.  He  did  have  such  authority  as  commis- 
sioner, and  for  administering  such  oath  he  is  entitled  by  law 
to  his  fee  of  10  cents  and  for  his  jurat  15  cents,  which  is  the 
amount  charged  in  this  case.  There  was  no  impropriety  in 
his  using  as  Chief  Supervisor  the  information  he  had  obtained 
as  commissioner,  and,  indeed,  the  Chief  Supervisor  would 
probably  have  been  given  authority  to  administer  oaths  in 
that  capacity  had  the  act  not  required  hira  to  be  appointed 
from  among  the  Circuit  Court  commissioner. 

12.  The  last  item  to  which  exception  is  taken  is  to  the  dis- 
allowance of  per  diems  for  25  days'  attendance  upon  court  at 
$5  per  day.  As  we  have  already  stated,  it  is  perhaps  a  fair 
inference  from  §  2026  that  the  personal  presence  of  the  Chief 
Supervisor  at  the  sessions  of  the  court  was  contemplated  by 
Con^ss ;  but  there  is  no  provision  in  the  law  for  a  per  diem 
fee.  Indeed,  the  implication  from  §  2031  is  opi>osed  to  it. 
This  section  provides  that  "there  shall  be  allowed  and  paid  to 
the  Chief  Supervisor,  for  his  services  as  such  officer,  the  foUo^w- 
ing  compensation  apart  from,  and  in  excess  of,  all  fees  allowed 
by  law  for  the  performance  of  any  duty  as  Circuit  Court  com- 
missioner;" among  which,  however,  there  is  no  mention  of 
any  fee  for  attendance  upon  court.  "And  there  shall  be 
allowed  and  paid  to  each  supervisor  of  election,  and  each 
special  deputy  marshal,  who  is  appointed  and  performs  his 
duty  under  the  preceding  provisions,  compensation  at  the  rate 
of  $5  for  each  day  he  is  actually  on  duty,  not  exceeding  ten 
daj's."     The  intention  of  Congress  evidently  was  that  the 
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Chief  Supervisor,  whose  duties  are  entirely  distinct  from  those 
of  an  ordinary  supervisor,  should  be  paid  by  fees,  and  that  the 
ordinary  supervisor  should  receive  as  his  sole  compensation  $5 
per  day  while  actually  on  duty,  referring,  evidently,  to  their 
duty  at  the  re^stration  and  polls,  and  not  to  any  supposed 
obligation  to  attend  upon  the  court  As  a  commissioner,  he 
is  only  entitled  to  a  per  diem  of  $4  w}ien  hearing  or  deciding 
a  criminal  case,  and  nothing  for  attendance  upon  court. 

It  results  that  the  action  of  the  Circuit  Court  must  be  sus- 
tained, except  in  regard  to  the  two  items  for  docket  fees  and 
instructions  to  supervisors,  and  that  its  judgment  should  be 
reduced  by  the  amount  disallowed  of  those  two  items. 

The  case  will  therefore  be 

Bemanded  to  the  Circuit  Courts  with  directions  to  vacate  the 
Judgment  heretofore  rendered^  and  to  enter  a  new  judg- 
ment in  conformity  to  this  opinion. 


UNITED  STATES  v.  POINIER 

▲PPKAL    FROM    THE    DISTRICT    COURT    OF  THE  UNITED  STATES  FOR 
THE  DISTRICT  OF  SOUTH   CAROLINA. 

No.  llftl.    Argued  March  12,  IS,  1891.  —  DMided  May  11, 1891. 

There  being  a  dispute  between  the  United  States  and  Polnler  retpectlog  his 
charges  for  his  services  as  Chief  Supervisor  of  Elections ;  Heid^ 

(1)  That  he  was  entitled  to  charge  a  fee  for  tiling  recommendations  for 

appointments  (entitled  by  him  Informations),  but  not  for  record- 
ing and  Indexing  them ; 

(2)  That  he  was  entitled  to  charge  for  Indexing  appointments,  but  not 

for  recording  them ; 
(S)  That  he  was  entitled  to  charge  for  preparing  instructions  to  super- 
visors; 

(4)  That  he  was  entitled  to  charge  a  reasonable  sum,  within  the  discre- 

tion of  the  court  and  the  treasury  accounting  officers,  for  procur- 
ing and  distributing  the  same ; 

(5)  That  he  was  not  entitled  to  a  per  diem  charge  for  attendance  upon 

the  Circuit  Court; 

(6)  That  he  was  entltle<l  to  charge  for  stationery,  and  for  printliig  forms 

and  blanks. 
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This  was  an  action  against  the  United  States,  brought  under 
the  act  of  March  3,  1887,  24  Stat.  505,  to  recover  for  services 
performed  as  Chief  Supervisor  of  Elections  during  the  months 
of  October  and  November,  1888.  The  petition  set  forth  in 
substance  that  the  claimant  was  a  commissioner  of  the  Circuit 
Court,  and  had  also  been  appointed  Chief  Supervisor  of  Elec- 
tions for  the  several  districts  of  South  Carolina;  that  he  re- 
sided in  Spartanburg,  in  the  western  district  of  South  Carolina^ 
and  that  his  duties  required  his  attendance  before  the  Circuit 
Court  in  the  city  of  Charleston;  that  between  the  5th  of  Octo- 
ber and  the  14th  of  November,  1888,  he  peformed  the  services 
and  incurred  the  expenses  set  forth  in  his  petition,  and  in  the 
schedule  annexed  thereto;  that  his  account  was  duly  presented 
to  the  Circuit  Court  and  approved ;  that  such  account,  amount- 
ing to  $963.70,  was  subsequently  presented  to  the  Treasury 
Department,  and  allowed  at  $314.45,  leaving  a  difference  of 
$649.25,  for  which  the  action  was  brought.  Upon  trial  in  the 
District  Court,  judgment  was  rendered  in  favor  of  the  peti- 
tioner for  $641.15,  40  Fed.  Rep.  139,  from  which  the  United 
States  appealed  to  this  court. 

J/r.  John  C.  CJianey  for  appellant.  Mr.  Assistant  Attorney 
General  Cotton  was  with  him  on  the  brief. 

Mr.  C.  C.  Lancaster  for  appellee.  Mr.  John  Wingate  was 
with  him  on  the  brief. 

Mb.  Justice  Brown  delivered  the  opinion  of  the  court. 

Ko  question  is  made  in  regard  to  the  actual  performance  \  of 
the  services  charged  for,  but  the  Attorney  General  contends 
that  there  is  no  warrant  of  law  for  the  allowance  of  the  fol- 
lowing items : 

1.  ^^  Becording  and  indexing  105  informations,  $31.50."  It 
is  not  altogether  easy  to  determine  what  is  meant  by  ^'  infer- 
mations,''  as  used  in  this  connection.  The  only  authority  for 
this  charge,  to  which  our  attention  has  been  directed,  is  con- 
tained in  the  clause  of  §  2026,  which  provides  that  the  Chief 
Supervisor  "  shall  receive  the  applications  of  all  parties  for  ap- 
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pointment,"  and  shall  present  such  applications  to  the  judge, 
and  '^furnish  information  to  him  in  respect  to  the  appoint- 
ment by  the  court  of  such  Supervisors  of  Election."  It 
would  seem  from  this  that  the  "applications"  were  pre- 
sumed to  be  in  writing,  and  that  the  only  "information" 
contemplated  was  such  knowledge  of  the  qualification  and 
competency  of  the  applicants  as  the  Chief  Supervisor  might 
think  fit  to  furnish  orally  to  the  judge.  There  is  no  paper  or 
document  contemplated  by  the  statute  which  can  properly  be 
called  an  "  information."  If,  as  would  appear  from  the  opin- 
ion of  the  court  below  and  from  the  brief  of  the  petitioner, 
these  informations  were  the  recommendations  of  the  agents  or 
committees  of  each  political  party,  there  is  clearly  no  neces- 
sity for  recording  them,  though  a  chai^  for  filing  them  as  a 
part  of  the  records  of  the  office  would  seem  to  be  proper  under 
§  2031,  which  allows  "for  filing  and  caring  for  every  return, 
report,  record,  document,  or  other  paper  required  to  be  filed 
by  him  under  any  of  the  preceding  provisions,  ten  cents."  It 
does  not,  however,  follow  that  every  paper  which  the  law 
authorizes  to  be  filed  must  therefore  be  recorded  or  copied. 
To  entitle  a  paper  or  document  to  be  recorded  it  should  have 
some  permanent  value.  Where  the  origfnal  paper  is  preserved 
or  filed,  such  for  instance  as  the  pleadings,  exhibits,  depositions 
or  other  papers  in  a  common  suit  at  law  or  equity,  no  necessity 
ordinarily  exists  for  its  being  recorded.  As  a  charge  of  ten 
cents  for  filing  these  informations  was  allowed  by  the  depart- 
ment, the  exception  to  this  item  for  recording  and  indexing  is 
therefore  sustained. 

2.  "Eecording  and  indexing  appointment  of  1008  supervis- 
ors," two  folios  each  at  15  cents,  $302.40.  The  only  connec- 
tion of  :the  Chief  Supervisor  with  the  appointment  of  his 
subordinates  is  set  forth  in  §  2026,  which  provides  that  he  shall 
receive  their  applications,  and  upon  the  opening  of  the  court 
"he  shall  present  such  applications  to  the  judge  thereof,  and 
fumisli  information  to  him  with  respect  to  the  appointment 
by  the  court  of  such  supervisors  of  election."  The  appoint- 
ments are  made  by  the  judge  of  the  court ;  the  order  for  these 
appointments  is  entered  by  the  clerk  in  his  journal,  and  the 
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<x>mmissioD8  are  then  signed  by  the  judge  and  delivered  to 
the  supervisors.  It  is  doubtless  proper  that  a  list  of  these 
appointments  shall  be  preserved  in  the  office  of  the  Chief 
Supervisor,  and  that  the  same  shall  be  indexed,  but  there  is  no 
necessity  whatever  for  the  copying  or  recording  such  appoint- 
ments for  which  the  large  charge  of  $302.40  is  made.  The 
charge  of  16  cents  per  folio  for  indexing  such  appointments 
would  seem  to  be  proper,  but  the  charge  for  recording  them  is 
unnecessary  and  should  be  disallowed  as  a  mere  effort  to  mul- 
tiply fees. 

3.  For  preparing  instructions  to  supervisors,  $2.40.  This 
item  is  allowed  upon  the  authority  of  United  States  v.  McDer- 
Tnottj  ante^  151. 

4.  The  petitioner  does  not  make  a  per  folio  charge  for  cop- 
ies of  such  instructions  as  was  done  in  the  case  of  McDermotty 
<Mtej  151  ;  but  he  claims  for  1008  of  such  copies  at  10  cents 
each.  We  think  he  is  entitled  to  the  expense  of  printing  and 
distributing  these  instructions,  and,  as  the  court  below  not 
only  formally  approved  his  account  including  this  charge,  but 
upon  reconsideration  formally  allowed  it  as  a  proper  and  nec- 
essary disbursement,  such  allowance  should  not  be  disturbed. 
Where  the  statute  provides  generally  for  the  expense  of  print- 
ing blanks,  and  the  court  aUows  the  account,  or  the  officers 
of  the  department  are  of  the  opinion  that  the  charge  is  a 
reasonable  one  for  the  expense  and  trouble  of  printing  and 
distributing  copies  of  such  blanks,  such  allowance  would  be 
regarded  as  condu^ve  by  this  court,  under  our  ruUng  in  the 
case  of  United  States  v.  Jones,  134  U.  S.  483.  The  trouble  of 
procuring  and  distributing  copies  of  these  instructions  is  one  of 
those  services  for  which  no  distinct  compensation  is  made  by 
statute,  and  the  propriety  of  an  allowance  for  the  same*  is  a 
matter  largely  within  the  discretion  of  the  court  and  the 
accounting  officers  of  the  Treasury.  The  exception  to  this 
item  iS,  therefore,  overruled. 

5.  The  exception  by  the  Attorney  Gteneral  to  the  charge 
for  per  diems  and  mileage  for  attendance  upon  the  Circuit 
Court  at  Charleston  is  sustained  upon  the  authority  of  United 
States  V.  McDermoU*    The  argument  that^  while  the  statute 
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makes  no  provision  for  paying  the  Chief  Supervisor  for  hiB 
attendance  upon  court,  he  is  entitled  as  a  commissioner  to  the 
same  fees  as  a  clerk  for  the  performance  of  like  services^ 
that  the  clerk  is  entitled  to  a  per  diem,  and,  therefore,  the 
commissioner  should  be,  is  somewhat  strained,  in  view  of  the 
fact  that  he  does  not  attend  as  commissioner,  and  that  no 
allowance  is  ever  made  to  a  commissioner  for  attendance  ex- 
cept when  hearing  and  deciding  criminal  cases  himself.  If  na 
allowance  be  made  by  statute  to  commissioners'^ or  to  chief 
supervisors  for  attendance  or  mileage  it  is  difficult  to  see 
upon  what  theory  the  petitioner  is  entitled  to  it. 

6.  Certain  items  for  stationery  allowed  by  the  court  below 
are  objected  to  by  the  Attorney  Gei\eral,  but  are  properly 
allowable  under  that  dause  of  section  2026  which  requires  the 
Chief  Supervisor  to  prepare  and  furnish  all  necessary  books, 
forms,  blanks  and  instructions  for  the  use  and  direction  of 
supervisors.  What  shall  be  deemed  necessary  forms  and 
blanks  must  be  left  to  a  certain  extent  to  the  court  passing 
upon  the  question,  and  we  should  not  feel  authorized  to  dis- 
turb such  allowance  unless  its  discretion  were  abused.  As 
the  petitioner  made  no  charge  for  drawing  these  instructions 
to  supervisors,  to  which  he  would  have  been  entitled  under  our 
ruling  in  United  States  v.  MoDermottj  he  is  at  least  entitled  to 
the  expense  of  printing  them. 

The  judgment  of  the  court  below  muet  he  vctoated  and  set 
aside^  and  a  new  Judgment  entered  ifi  conformity  with  thia 
opinion. 


UNITED  STATES  v.  BARBER 

APPEAL  FROM  THE  DISTRICT  COURT  OF    THE    UNITED    STATES    FOB 
THE  MIDDLE  DISTRICT  OF    ALABAMA. 

No.  1164.    Argaed  «od  rabmUtad'MANh  13, 13, 1891. — D«dd«l  M^  U,  1891. 

On  the  authority  of  United  Statea  y.  Evoing,  ante,  142,  the  appeUee's  fees  as 
commissioner  of  the  Circuit  Court  for  the  Middle  District  of  Alabama, 
acting  in  criminal  cases,  are  allowed  for  '*  drawing  complaints,**  in  con- 
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nection  with  recognizances  of  defendants  for  examination ;  and  for  recog- 
nisances of  witnesses,  and  for  the  charge  per  folio  for  depositions  talsen 
on  examination :  and  on  the  authority  of  United  States  y.  McDemum^ 
ante^  161,  the  fees  for  administering  oaths  and  for  each  jurat  are  allowed. 

Tlie  appellee  is  also  entitled  to  a  fee  for  tiling  a  complaint;  to  charge  per 
foUo  for  pay  rolls  of  witnesses ;  and  to  charge  per  folio  for  transcripts  of 
proceedings  when  the  originals  are  not  sent  up ;  but  he  is  not  allowed 
to  charge  for  filing  and  entering  every  declaration,  etc.,  if  several  are 
attached  together. 

WhenVt  series  of  sheets  are  attached  together,  they  form  a  single  paper 
within  the  meaning  of  the  law. 

This  action  was  brought  «to  recover  fees  in  149  criminal 
<»8es  in  which  certain  proceedings  were  had  before  the  appel- 
lee, as  commissioner  of  the  Oironit  Court  for  the  Middle  Dis- 
trict of  Alal)ama.  The  items  of  the  several  services  were  set 
out  in  a  biU  of  particulars,  which  was  admitted  to  be  correct, 
the  district  attorney  interposing  a  demurrer  to  the  petition  for 
the  purpose  of  securing  a  judicial  determination  of  the  legality 
of  the  several  charges.  Judgment  having  been  entered  in 
favor  of  the  petitioner  for  $802.09,  an  appeal  was  taken  by 
the  United  States  to  this  court 

Mr.  John  (7.  Chaney  for  appellant.  J/r.  Assistant  Attorney 
Oeneral  Cotton  was  with  him  on  the  brief. 

Mr.  R.  B.  McMahon  and  Mr.  W.  W.  Dudley  for  appellee 
submitted  on  their  brief. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the  court 

It  was  admitted  tiiat  the  petitioner  was  a  commissioner  of 
the  Circuit  Court;  that  he  actually  and  necessarily  performed 
the  services  set  forth  in  his  petition ;  and  that  his  accounts 
containing  those  charges  were  duly  approved  by  the  District 
Court,  as  required  by  law.  Objection  was  made  by  the  gov- 
ernment to  the  allowance  of  the  following  items: 

1.  ^^  Drawing  complaints."  In  the  case  of  United  States  v. 
^ipinfff  cmUj  142,  we  held  that  where  the  local  practice  required 
t  aiiqpstrate  to  reduce  the  examination  of  the  complaining  wit- 
.ne8^es^  to  wviting,  an  allowance  for  drawing  the  complaint, 
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as  ^^  for  taking  and  certifying  depositions  to  file,"  was  a  proper 
charge  under  Eev.  Stat.  §  847.  By  §  4266  of  the  CJode  of 
Alabama,  it  was  provided  that  '^  upon  a  complaint  being  made 
to  any  one  of  the  magistrates  specified  in  section  4680,  that 
such  offence  has  in  the  opinion  of  the  complainant,  been  com- 
V  mitted,  the  magistrate  must  examine  the  complainant  and 
^ucn  witnesses  as  he  may  propose,  on  oath,  take  their  deposi- 
tions in  writing,  and  cause  them  to  be  subscribed  by  the  per- 
sons making  them."  By  §  4257  ^Hhe  depositi6ns  must  set 
forth  the  facts  stated  by  this  complainant  and  his  witnesses 
tending  to  establish  the  commission  of  the  offence  and  the 
guilt  of  the  defendant."  Under  these  sections  it  is  made  the 
duty  of  the  committing  magistrate  to  reduce  the  deposition  or 
complaint  of  the  principal  witness  or  witnesses  to  writing,  and 
we  see  no  reason  why  he  should  not  be  paid  therefor.  This 
was  the  view  of  the  Court  of  Claims  of  a  similar  claim  made 
under  the  practice  of  Alabama  in  the  case  of  Ravesies  v. 
United  States,  24  C.  Ch  224.  The  objection  to  this  item  is 
therefore  overruled. 

{a.)  Petitioner  is  also  allowed  a  fee  of  10  cents  for  each 
oath  administered  in  connection  with  these  complaints,  and 
16  cents  for  each  jurat,  as  for  a  certificate.  United  States  v. 
McDermott,  ante,  151. 

(}.)  He  is  also  entitled  to  a  fee  of  10  cents  for  filing  such 
complaint ;  under  §  847  and  under  the  clause  of  §  828,  "  for 
filing  and  entering  every  declaration,  plea  or  other  paper,  10 
cents." 

2.  No  objection  is  made  by  the  government  to  the  second 
series  of  items  for  issuing  46  warrants  at  $1  each,  entering 
128  returns  thereon  at  15  cents  per  folio,  and  filing  such  war- 
rants at  10  centfi  each,  nor  to  the  charges  for  like  services  in 
connection  with  the  issuing  and  return  of  subpoenas. 

3.  The  fourth  series  erf  items  relates  to  charges  in  connec- 
tion with  the  recognizances  of  defendants  for  examination. 
We  have  already  held  in  United  States  j.  Ewing,  ante,  142, 
that  a  charge  for  the  acknowledgment  of  recognizances  was 
proper,  though  but  one  acknowledgment  for  each  recognizance 
can  be  allowed.    There  is  no  valid  objection  to  the  allowance 
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for  the  oaths  of  snretieB  and  the  jurats  .to  such  oaths.  It  is 
usual  and  proper  to  require  that  persons  offering  themselves 
as  sureties  for  the  appearance  of  the  accused  in  court  shall 
justify  to  their  pecuniary  responsibility,  and  the  expense  of 
their  so  doing  stands  upon  the  same  footing  as  the  recognizance 
itself.  It  is  true  that  the  taking  of  recognizance  or  bail  for 
appearance  is  primarily  for  the  benefit  of  the  defendant,  and 
in  civil  cases  it  is  usual  to  require  the  costs  of  entering  into 
such  recognizances  to  be  paid  by  the  defendant  or  other  person 
offering  himself  as  surety.  But  in  criminal  cases  it  is  for  the 
interest  of  the  public  as  weU  as  the  accused  that  the  latter 
should  not  be  detained  in  custody  prior  to  his  trial,  if  the 
government  can  be  assured  of  his  presence  at  that  time ;  and 
as  these  persons  usually  belong  to  the  poorest  class  of  people, 
to  require  them  to  pay  the  cost  of  their  recognizances  would 
generally  result  in  their  being  detained  in  jail  at  the  expense 
of  .the  government,  while  their  families  would  be  deprived,  in 
many  instances,  of  their  assistance  and  support.  Presump- 
tivdy  they  are  innocent  of  the  crime  charged,  and  entitled  Uf 
their  constitutional  privilege  of  being  admitted  to  bail,  and  as 
the  whole  proceeding  is  adverse  to  them,  the  expense  con- 
nected with  th^ir  being  admitted  to  bail  is  a  proper  chai^ 
against  the  government. 

4.  The  same  rule  will  apply  to  recognizances  of  witnesses 
summoned  at  the  expense  of  the  government. 

5.  The  charge  per  folio  for  pay  rolls  of  witnesses  is  proper, 
as  well  as  the  charge  of  10  cents  for  each  oath  administered 
to  a  witness  in  support  of  his  claim  for  attendance  and  mileage. 

6.  The  charge  per  folio  for  .transcripts  of  proceedings  is 
lawful  under  Bevised  Statutes,  §  1014,  which  provides  that 
"  copies  of  the  process  (issued  by  the  commissioner)  shall  be 
returned  as  speedily  as  may  be  into  the  clerk's  office  of  such 
court,  together  with  the  recognizances  of  the  witnesses  for 
their  appearance  to  testify  in  the  case."  In  most  districts  it 
is  the  habit  of  commissioners  to  send  up  the  original  proceed- 
ings before  them,  a  practice  to  which  there  seems  to  be  no 
objection,  conducing,  as  it  does,  to  a  diminution  of  expenses 
to  the  government;  but  where  the  requirements  c    ^tion 
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1014  are  literally  adhered  to,  the  expense  of  preparing  such 
transcript  is  a  proper  charge  against  the  government. 

7.  The  charge  per  folio  for  depositions  taken  on  examina- 
tion is,  we  think,  fairly  allowable,  upon  the  same  principle  on 
which  we  havcf  allowed  it  for  preparing  complaints.  Section 
4286  of  the  Criminal  Code  of  Alabama  requires  that  *'  the  evi- 
dence of  witnesses  examined  must  be  reduced  to  writing  by  the 
magistrate,  or  under  his  direction,  and  signed  by  the  witnesses 
respectively."  As  there  is  no  special  provision  fot  the  allow- 
ance of  a  charge  for  such  evidence,  it  may  be  considered  as  a 
deposition  within  §  847,  for  the  taking  and  certifying  of  which 
the  commissioner  is  entitled  to  20  cents  per  folio.  We  held  a 
similar  charge  to  be  proper  in  the  case  of  United  States  v. 
Earing^  ante^  142. 

8.  But  the  charge  for  filing  such  depositions  should  be  dis- 
allowed. Section  828  allows  "  for  filing  and  entering  every  dec- 
laration, plea  or  other  paper,  10  cents.''  Each  deposition  is  not 
necessarily  a  ^* paper"  within  the  meaning  of  this  clause.  II 
two  or  more  depositions  are  embraced  in  a  single  paper,  or  a 
series  of  sheets  are  attached  together,  they  form  but  a  single 
paper,  within  the  meaning  of  the  law.  We  had  occasion  re- 
cently to  pass  upon  this  question  in  the  case  of  SchelTa  Easeeth 
tors  V.  FaucfUj  138  U.  S.  562,  where  two  letters  pasted  together 
were  held  to  constitute  but  one  in  law. 

*  These  embrace  all  the  items  to  which  objection  is  made  by 
the  Attorney  General.  It  remains,  that  upon  being  modified 
by  deducting  the  last  item  of  $10.80,  the  judgment  of  the  court 
below  must  be 
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UNITED  STATES  v.  VAN   DUZEE. 

APPEAL  FBOM  THJS  DISTRICT    COURT  OF  THE    UNITED    STATES    FOR 
THE  NORTHERN   DISTRICT  OF   IOWA. 

No.  13U.    Argued  March  12. 13, 1891.  —  Decided  May  11.  1891. 
S 

A  clerk  of  a  Circuit  or  District  Coart  of  the  United  States,  receiving  papers 
sent  up  in  criminal  cases  by  the  commissioners  before  whom  the  ex- 
aminations were  had,  may  file  them  in  the  order  and  as  they  come  from 
the  commissioners,  and  is  entitled  to  his  fee  for  tiling  each  such  paper. 

He  may  also  charge  for  tiling  oaths,  bonds  and  appointments  of  deputy 
marshals,  jury  commissioners,  bailiffs,  district  attorneys  and  their  assist- 
ants, and  further  for  recording  them  if  required  by  order  of  court  or 
by  custom, to  do  so;  but  not  for  administering  the  oaths  of  office  to 
them  or  preparing  their  official  bonds. 

He  is  also  entitled  to  his  legal  charges  for  approving  the  accounts  of  such 
officers  under  the  act  of  f'ebruary  22,  1875,  18  Stat.  333,  c.  95. 

He  is  also  entitled  to  charge  for  furnishing  a  copy  of  an  Indictment  to  the 
defendant  when  ordered  to  do  so  by  the  court ;  but  not  otherwise. 

He  is  also  entitled  to  a  fee  for  fllidjg  criminal  cases  sent  up  by  a  commis- 
sioner, but  not  for  docketing  the  same  unless  indictment  is  fonnd. 

When  the  Treasury  Department  requires  copies  of  orders  for  payment  by  the 
marshal  of  sums  due  to  jurors  and  witnesses  to  be  authenticated  by  the 
seal  of  the  court,  the  clerk  is  entitled  to  bis  fee  for  affixing  it;  but  not 
otherwise. 

He  is  not  entitled  to  a  fee  for  entering  an  order  for  trial  and  recording  a 
verdict  in  a  criminal  case,  that  charge  being  covered  by  the  fee  '*  for 
making  dockets  and  Indexes,  issuing  venire,  taxing  costs,"  etc. 

Chaises  for  filing  precipes  for  bench  warrants  are  proper;  but  no  such 
precipe  is  required  after  sentence,  the  sentence  being  in  itself  an  order 
for  a  mittimus. 

When  it  Is  the  practice  In  a  district  to  require  records  to  be  made  up  in 
criminal  cases,  the  clerk  is  entitled  to  charge  for  incorporating  in  it  the 
transcript  from  the  commissioner. 

When,  In  a  district  there  is  a  rule  of  court  that  the  clerk,  in  issuing  sub- 
poenas in  criminal  cases,  shall  make  copies  to  be  left  with  witnesses,  he 
is  entitled  to  compensation  for  such  copies. 

This  was  an  action  brought  to  recover  for  services  as  clerk 
of  the  Circuit  and  Districts  Courts  of  the  United  States  for 
the  Northern  District  of  Iowa,  the  items  of  which  were 
annexed  to  the  petition.    Judgment  having  been  rendered  in 
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favor  of  petitioner  for  $516.16,  41  Fed.  Rep.  571,  an  appeal 
was  taken  by  the  United  States  to  this  court. 

Mr.  John  C.  Chaney  for  appellant.  Mr.  Assistant  Attorney 
General  Cotton  was  with  him  on  the  brief. 

Mr,  0.  C,  Laaicaster  for  appellee.  Mr.  Thomas  A.  HamiJr 
U^n  also  filed  a  brief  for  appellee;  and  Mr.  A.  J.  Van  Duze^ 
inxperson  filed  a  brief  for  same. 

Mb.  JusnoB  Bbown  delivered  the  opinion  of  the  court. 

This  account  consists  of  ninety-nine  separate  items,  which 
we  proceed  to  consider  in  the  order  in  which  they  appear  in 
the  demurrer  filed  in  the  court  below,  and  in  the  opinion  of 
the  court. 

1.  The  first  series  of  items  embraces  the  fees  charged  in 
forty-five  criminal  cases,  for  filing  the. papers  certified  up  by 
the  commissioners  before  whom  the  examinations  were  had. 
In  the  majority  of  the  cases  the  number  of  papers  filed  by  the 
clerk  ranged  from  four  to  six,  in  a  few  they  were  eight  in 
number,  and  in  one  sixteen.  In  the  whole  forty-five  cases 
there  were  filed  267  papers.  By  Rev.  Stat.  §  828,  the  clerk 
is  allowed  ten  cents  "  for  filing  and  entering  every  declaration, 
plea  or  other  paper."  By  section  1014  the  commissioners  of 
the  Circuit  Court  are  required  to  return  copies  of  the  process 
as  speedily  as  may  be  into  the  clerk's  office  of  the  court  to 
which  the  defendant  is  bound  over  to  appear,  together  with 
the  recognizances  of  the  witnesses  for  their  appearance  to 
testify  in  the  case.  In  preparing  the  transcript  of  proceedings 
for  transmission  from  a  lower  to  a  higher  court  it  is  usual  and 
proper  to  attach  the  papers  together,  with  a  suitable  endorse- 
ment indicating  their  character  as  a  transcript,  and  to  treat 
them  as  one  paper,  and  if  in  such  case  the  original  be  sent  up, 
the  same  course  should  be  pursued.  If  such  papers  are  sent 
up  separately,  they  are  liable  to  be  mixed  with  papers  subse- 
quently filed  in  the  case  and  produce  confusion.  Such  tran- 
script or  papers  are  properly  sent  up  as  soon  as  the  case  is 
finished  before  the  commissioner,  and  before  action  is  taken 
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by  the  grand  jury.  The  apconnting  officers  of  the  Treasury 
in  this  case  seemed  U>  assume  either  that  the  clerk  should 
select  certain  papers  and  file  those  only,  or  should  fasten  them 
together  and  file  the  bundle  as  one  paper.  The  clerk,  how- 
eyer,  is  not  responsible  for  the  manner  in  which  such  papers 
are  transmitted  by  the  comimissioner,  nor  is  it  his  duty  to 
select  ont  the  c^nnplaint,  the  recognizance  or  any  other  par- 
ticular paper,  and  say  that  that  only  should  be  filed.  Because 
the  statute  allows  the  fee  ^^for  filing  and  entering,"  it  does 
not  necessarily  follow  that  before  he  is  entitled  to  the  fee  he 
must  enter  every  paper  that  he  files  upon  his  court  docket ; 
he  may  make  the  entry  upon  any  proper  book  kept  for  the 
purpose.  His  duty  is  di&icharged  by  filing  them  as  they  are 
received,  and  the  exception  to  his  charge  therefor  is  accord- 
ingly overruled. 

2.  The  charges  for  filing  the  oaths,  bonds  and  appointments 
of  depnty  mardials,  jury  commissioners,  bailiffs,  district  attor- 
neys and  their  assistants,  are  properly  made  against  the  gov- 
ernment and  should  be  allowed ;  and  where,  by  order  of  the 
court  of  cnstom  of  the  office,  it  is  the  practice  to  require  such 
doooments  to  be  recorded  or  entered  upon  the  journal,  the 
derk^s  fees  for  such  services  are  also  properly  chargeabla  But 
the  expense  of  taking  the  oaths  and  executing  the  proper 
bonds  is  not  so  c^^argeable,  since  it  is  the  duty  of  persons 
receiving  appointments  from  the  government  to  prepare  and 
tender  to  the  proper  officer  the  oaths  and  bonds  required  by 
kw;  in  other  words,  to  qualify  themselves  for  the  office. 
What  shall  be  done  with  such  qualifying  papers  does  not  con- 
cern them;  their  own, duty  is  discharged  by  the  tender  of 
such  papers  properly  executed  according  to  law. 

3.  The  same  princijde  applies  to  the  charges  for  approving 
the  aooounts  of  these  officers.  By  the  act  of  February  23, 
1875,  18  Stat  383,  o.  95,  "  before  any  bill  of  costs  shall  be 
taxed  by  any  judge  or  other  officer,  or  any  account  payable 
out  of  the  money  of  the  United  States  shall  be  allowed  by  any 
office  of  the  Treasury,  in  favor  of  clerks,  marshals  or  district 
attorneys,  the  party  claiming  such  account  shall  render  the 
same^  with  tiie  vouchers  and  items  thereof,  to  a  United  States 
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Circuit  or  District  Court,  and  in  presence  of  the  district  attor- 
ney or  his  sworn  assistant,  whose  presence  shall  be  noted  on 
the  record,  prove  in  open  court,  to  the  satisfaction  of  the 
court,  by  his  own  oath  or  that  of  other  persons  having  knowl- 
edge of  the  facts,  to  be  attached  to  such  account,  that  the 
servicer  therein  charged  have  been  actually  and  necessarily 
performed  as  therein  stated ;  and  that  the  disbursements 
charged  have  been  fully  paid  in  lawful  money ;  and  the  court 
shall  thereupon  cause  to  be  entered  of  record  an  order  approv- 
ing or  disapproving  the  account,  as  may  be  according  to  law, 
and  just.  United  States  commissioners  shall  forward  their 
accounts,  duly  verified  by  oath,  to  the  district  attorneys  of 
their  respective  districts,  by  whom  they  shall  be  submitted  for 
approval  in  open  court,  and  the  court  shall  pass  upon  the  same 
in  the  manner  aforesaid."  It  follows  from  this  section  that 
the  oflScer  has  performed  his  duty  by  '^  rendering  "  his  account 
in  proper  form  to  the  court,  with  the  proper  afl9davit  or  oath 
in  support  of  the  actual  and  necessary  performance  of  the  ser- 
vices therein  charged.  He  is  not  concerned  with  the  method 
of  verification  adopted  by  the  government  for  its  own  conven- 
ience and  protection,  and  is  no  more  liable  for  the  expense  of 
entering  the  orders  of  approval  of  such  accounts,  or  for  the 
certified  copies  of  such  orders,  than  he  is  for  the  expense  ^f 
auditing  such  accounts  at  the  Treasury  Department  ^be 
statute  imposes  upon  the  court  to  a  certain  extent  the  duties 
of  an  auditing  officer,  but  such  duties  are  imposed  not  for^lie 
benefit  of  the  claimant,  who  is  entitled  to  his  statutory  com 
pensation  for  the  services  rendered,  but  for  the  protection  of 
the  government,  and  the  expenses  attendant  thereon  are 
proper  charges  against  the  government. 

4.  For  copies  of  indictments  furnished  to  defendants  in 
criminal  cases.  By  the  Sixth  Amendment  to  the  Constitution, 
^^  in  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
...  to  be  informed  of  the  nature  and  cause  of  the  accusa 
tion;  to  be  confronted  with  the  witnesses  against  him;  u> 
have  compulsory  process  for  obtaining  witnesses  in  his  favor, 
and  to  have  the  assistance  of  counsel  for  his  defence."  Fy 
§  1033,  where  a  person  is  indicted  for  a  capital  ^^ice  a  copy 
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of  the  indictment  and  list  of  the  jurors  and  witnesses  shall  be 
delivered  to  him  at  least  two  entire  days  before  his  trial. 
There  would  appear  to  be  a  negative  pregnant  here,  and  it 
has  accordingly  been  held  that  in  cases  not  capital  the  prisoner  . 
is  not  entitled  to  a  copy  of  the  indictment  at  government  ex- 
pense. Uniteci  States  v.  Bickford^  4  Blatchford,  337 ;  United 
States  V.  Uare,  2  Wheeler,  C.  C.  283,  288;  Nor  is  he  entitled 
to  a  list  of  witnesses  and  jurors.  United  States  v.  WilltamSj 
4  Cranch,  C.  C.  372;  United  States  v.  Woody  3  Wash.  C.  C. 
440. 

There  is  no  other  statutory  provision  for  carrying  out  the  con- 
stitutional obligation  of  the  jgovernment  to  inform  the  prisoner 
of  the  nature  and  cause  of  the  accusation,  or  for  summoning 
witnesses,  or  procuring  the  assistance  of  counsel,  except  that 
by  §  878  indigent  defendants  are  entitled  to  have  their  wit- 
nesses subpoenaed  at  the  expense  of  the  government.  There 
is,  however,  no  general  obligation  on  the  part  of  the  govern- 
ment either  to  furnish  copies  of  indictments,  summon  witnesses 
or  retain  counsel  for  defendants  or  prisoners.  The  object  of 
the  constitutional  provision  was  merely  to  secure  those  rights 
which  by  the  ancient  rules  of  the  common  law  had  been  denied 
to  them ;  but  it  was  not  contemplated  that  this,  should  be  done 
at  the  expense  of  the  government.  We  have  no  doubt,  how- 
ever, of  the  power  of  v the  court  to  order  a  copy  of  the  indict- 
ment to  be  furnished  iipon  the  request  of  the  defendant,  and 
at  the  expense  of  the  government;  and,  when  such  order  is 
made,  the  clerk  is  entitled  to  his  fee  for  the  copy.  In  many 
cases,  however,  the  defendant  does  not  desire  a  copy,  or  pleads 
guilty  to  the  indictment  upon  its  being  read  to  him,  and  in 
such  cases  there  Is  no  propriety  in  forcing  a  copy  upon  him 
and  chajrging  the  government  with  the  expense.  This  appears 
to  have  been  the  ruling  of  the  court  below,  and  we  see  no 
valid  objection  to  it. 

5.  For  docketing,  indexing  and  taxing  costs  in  nine  cases 
sent  up  from  the  commissioner's  office,  in  which  the  defentiant 
was  boand  over  to  appear  to  answer  an  indictment  by  the 
grand  jury.  The  grand  jury,  however,  ignored  the  bills,  and, 
of  course,  no  indictment  was  ever  filed.    The  fee  bill  allows 
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*^  for  making  dockets  and  indexes,  taxing  costs  and  lather 
services  in  a  cause  which  is  dismissed  or  discontinued,  .  .  . 
one  dollar."  The  real  question  is,  whether  papers  so  sent  up 
and  filed  can  be  said  to  constitute  of  themselves  a  ^'  cause  " 
which  should  be  docketed.  While  it  is  true  that  a  criminal 
cause  is  begun  in  the  commissioner's  office  by  the  filing  of  a 
complaint  and  the  issuing  of  a  warrant,  it  is  equally  true  that 
there  is  no  ^^  cause "  in  the  District  or  Circuit  Court,  within 
the  meaning  of  the  law,  until  an  indictment  or  information  is 
filed.  Copies  of  the  process  before  the  commissioner  are  re- 
quired by  section  1014  to  be  returned  as  speedily  as  may  be 
into  the  cl^k's  office  of  the  court,  together  with  the  recog- 
nizances of  the  witnesses,  etc.  The  filing  of  such  transcript, 
however,  is  not  the  institution  of  a  suit.  The  object  of  the 
provision  seems  to  be  to  inform  the  district  attorney  of  the 
fact  that  the  defendant  has  been  held  to  bail  or  committed  to 
await  the  action  of  the  grand  jury  —  a  proceeding  which  may 
be  very  necessary  where  the  commissioner  resides  at  a  distance, 
and  to^enabre  him  to  prepare  an  indictment.  For  filing  such 
papers  we' have  held  the  derk  to  be  entitled  to  a  fee,  but  it  is 
not  usual  or  proper  to  docket  cases  as  such  awtil  the  grand 
jury  or  district  attorney  has  taken  affirmative  action  in  regard 
to  them. 

6:  For  seals  affixed  to  copies  of  orders  for  payment  by  the 
marshal  of  sums  due  to  jurors  and  witnesses.  Section  855 
requires  the  marshal,  upon  the  order  of  the  court  to  be  entered 
upon  its  minutes,  to  pay  to  jurors  and  witnesses  all  fees  to 
which  they  appear  by  such  order  to  be^ntitled,  which  sum  is 
to  be  allowed  him  at  the  Treasury  in  his  accounts.  If  the 
officers  of  the  Treasury  Department  require  a  copy  of  such 
order  to  be  autnenticated,  not  only  by  the  signature  of  the 
derk,  but  by  the  seal  of  the  court,  then,  of  course,  the  clerk  is 
entitled  to  charge  for  affixing  such  seal.  It  is  usual,  however, 
as  between  officers  of  the  same  court,  and  between  such  officers 
8ud  those  of  the  Treasury  Department,  to  accept  the  signatures 
Oi  each  other  as  genuine,  and  under  such  circumstances  the 
dark  has  no  right  t6  impose  the  unnecessary  burden  of  a  seal. 
JifMs  V.  Uniisd  States^  39  Fed.  Hep^  410 ;  Singleton  v.  United 
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States,  23  C.  CL  118.  The  question  is  not  so  miich  what  the 
Jaw  requires  as  a  sufScient  authentication  of  the  copy  of  an 
order,  for  formal  proof  of  such  order  in  a  case  upon  trials  but 
what  method  of  authentication  the  dq)artraent  requires.  The 
department  has  the  right  to  waive  the  formal  proof  which 
\vould  be  required  in  a  court  of  law. 

7.  Objection  is  also  made  to  fees  for  entering  orders  for 
trial,  and  recording  the  verdict,  in  thirty-eight  criminal  cases, 
the  claim  being  that  such  services  are  included  in  the  fee 
allowed  "for  making  dockets  and  indexes,  issuing  venire, 
taxing  costs  and  all  other  services,  on  the  trial  or  argument 
of  a  cause,  where  issue  is  joined  and  testimony  given,  three 
dollars."  The  argument  is  made  that  the  entry  of  an  order 
for  trial,  and  the  recording  of  the  verdict,  are  not  services 
rendered  upon  the  trial  and  argument  of  the  cause,  since  tlie 
order  for  trial  precedes  the  trial,  and  the  verdict  follows  it. 
Eeferring  to  the  clause  in  question,  however,  to  determine 
what  shall  be  deemed  services  on  the  trial  of  a  case,  we  find 
that  issuing  venires  and  taxing  costs  are  included  among  such 
services.  The  former  of  these  certainly  pre  ades  the  actual 
trial,  and  the  latter  follows  not  only  the  veroict,  but  the  juilg- 
ment.  "We  tliink  it  follows  from  this  that  the  docket  fee  was 
intended  to  include  these  services.  If  it  does  not,  it  is  not 
easy  to  say  what  it  was  intended  to  coyer.    (See  p.  199  post.) 

8.  Charges  for  filing  precipes  for  bench  warrants  are  proper. 
It  is  not  always  that  the  district  attorney  desires  the  ari'est  of 
the  defendant  immediately  upon  the  indictment  being  returned 
to  the  court,  and  it  is  proper  that  the  clerk  should  wait  for 
instructions  before  issuing  the  bench  warrant.  These  instruc- 
tions are  given  in  the  form  of  a  precipe,  and  for  filing  such 
precipe  the  clerk  is  entitled  to  his  fee.  It  appearing  upon  the 
finding  of  the  court  below  that  the  filing  of  precipes,  is  in  ac- 
cordance with  the  settled  practice  of  the  court,  there  is  no 
just  reason  why  the  clerk  is  not  entitled  to  his  fee  therefor. 

With  regard  to  mittimuses  after  sentence,  no  such  precipe 
is  required,  the  sentence  of  the  court  being  that  the  defendant 
"be  committed"  until  the  fine  be  paid,  or  the  terms  of  the" 
sentence  otherwise  complied  with.    This  is  itself  an  order  for 
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a  mittimtis,  and  the  district  attorney  has  no  right  to  interfere 
with  the  execution  of  the  sentence.  From  the  moment  the 
sentence  is  pronounced  the  case  passes  beyond  the  control  or 
discretion  of  the  district  attorney.  It  is  the  mandate  of  the 
court,  and  is  obligatory  upon  all  its  officers. 

9.  Charges  for  incorporating  in  the  final  record  the  tran- 
script from  the  commissioner.  There  is  no  statute  prescribing 
what  record  shall  be  kept  by  the  clerk,  or  how  it  shall  be  kept 
in  criminal  proceedings.  Properly  speaking,  as  we  have 
already  held,  the  transcript  from  the  commissioner's  offioe  is 
no  part  of  the  case  in  the  Circuit  or  District  Court ;  but  the 
court,  in.  this  district,  has  adopted  a  rule  that,  ^Mn  dl  criminal 
4UMSj  unless  otherwise  specially  ordered,  the  final  record 
entered  therein  shall  include  the  order  made  by  the  commis- 
sioner binding  the  party  to  appear  before  the  grand  jury,  if 
any  such  was  made;  the  presentment  therein;  the  bench 
warrant  and  return ;  t^e  plea  of  defendant ;  the  verdict  of  the 
jury;  and  the  final  order  and  sentence  of  the  court  thereon.'' 
This  rule,  of  course,  is  obligatory  upon  the  clerk,  and  for  his 
services  in  connection  therewith  he  is  entitled  to  compensation. 
He  is,  therefore,  entitled  to  recover  for  so  much  of  the  record 
as  inchides  ^^  the  order  of  the  conmiissioner  binding  the  party 
to  appear  before  the  grand  jury.''  .It  is  not  the  practice  in  all 
districts  to  require  a  record  to  be  made  up  in  criminal  cases, 
but,  as  it  seems  to  be  the  practice  in  Iowa,  we  see  no  objection 
to  the  allowance  of  the  item. 

10.  To  the  allowance  for  copies  of  subpoenas  furnished  to 
the  marshal  for  services  upon  witnesses,  x>bjection  is  made 
upon  the  ground  that  by  section  829,  prescribing  the  f^es  of 
the  marshal;  he  is  allowed  *'for  serving  a  writ  of  subpoena  on 
a  witness,  fifty  cents,  and  no  further  compensation  shall  be 
alloived,  for  any  copy,  summons  or  notice  for  a  witness." 
This,  however,  wfis  intended  to  apply  only  to  the  marshal; 
and  when,  as  in  this  district,  there  is  a  rule  of  the  court  that 
tne  clerk  in:  issuing  subpoenas  in  criminal  cases  shall ,  make 
<x>piee  to  be  left  with  .witnesses,  he  is  clearly  entitled  to  com- 
pensation for  such  oojnes.  When  the  clerk  performs  a  service 
in  obedience  to  an  order  of  the  court,  he  is  as  much  entitled  to 
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oompemtation  as  if  he  wer^  able  to  pat  bis  finger  apon  a  par- 
ticular claase  of  a  statute  autborizing  compensation  for  such 
services. 

Tbese  are  tbe  only  questions  oonsidered  in  the  opinion  of  tbe 
court  below  to  wbicb  exception  was  taken,  and  in  the  absence 
of  an  assignment  of  errors  we  do  not  find  it  necessary  to  dis- 
cuss all  tbe  items  of  tbe  account. 

27i£  jwigment  of  t/ie  District  Court  mvst  he  reversed  and 
vacated^  and  the  case  remanded  with  directions  to  enter  a 
new  judgment  in  conformity  to  this  opinion. 


UNITED  STATES  v.  BAEBER 

AFPBAL  VBOU  THE  DISTRICT  COURT  OF  THE  UNFTED  STATES  FOR  THX 
MIDDLE  DISTRICT  OF   ALABAMA. 

Ko.  830.    SttbmltUd  April »,  1891. — Decldtd  May  11, 1801. 

Whether  a  complaint  In  a  criminal  proceeding  is  so  unnecessarily  prolix  that 
the  commissioner  who  drew  it  should  not  be  allowed  charges  for  it  in 
excess  of  three  folios,  is  a  qnestion  of  fact  upon  which  the  decision  of 
the  court  below  will  be  accepted. 

It  Is  within  the  discretion  of  a  commissioner  of  a  Circuit  Court  of  the 
United  Stales  in  Alabama,  to  cause  more  than  one  warrant  against  the 
same  party  for  a  violation  of  the  same  section  of  tbe  Revised  Statutes 
to  be  issued;  and  when  the  court  below  approves  his  accounts  contain- 
Ing  charges  for  such  issues,  it  is  conclusive  upon  the  accounting  officers 
of  the  Treasury  that  the  discretion  was  properly  exercised. 

Tbe  aclmowledgment  of  a  recognizance  in  a  criminal  case  by  principal  and 
soretlesis  a  single  act,  for  which  only  a  single  fee  is  chargeable. 

This  was  a  consolidation  of  three  actions  to  recover  for  ser- 
vices as  commissioner  of  the  Circuit  Court  for  the  Middle  Dis- 
trict of  Alabama.  The  services  are  admitted  to  have  been 
rendered,  and  the  accounts  therefor  approved  by  the  proper 
court  under  the  act  of  February  25,  1875,  18  Stat.  333.  The 
United  States  interposed  a  demurrer  to  the  petition,  upon  the 
hearing  of  which  judgment  was  entered  in  favor  of  the  peti- 
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tioner  for  $995.35,   35  Fed.  Bep.  886,  from  which  an  appeal 
was  taken  and  allowed  to  this  .court. 

Mr.  John  C.  Vhaney  for  appellant  submitted  on  his  brief 
filed  for  appellant  in  United  Staiea  v.  Barber^  ante,  164. 

Mr.  R.  R.  McMahon  and  Mr.  W.  W.  Dvdley  for  appellee 
submitted  on  their  brief  filed  in  that  case. 

Hb.  Justice  Brown  deli vei^  the  opinion  of  the  court. 

This  case  was.  submitted  upon  briefs  filed  in  a  prior  case 
between  the  same  parties,  United  States  v.  Barber^  antey  164, 
which,  however,  did  not  discuss  the  points  involved,  and  in  the 
absence  of  an  assignment  of  errors,  the  demurrer  also  being 
general,  we  are  compelled  to  look  to  the  disallowances  by  the 
first  comptroller,  and  to  the  opinion  of  the  court,  to  ascertain 
the  questions  raised  upon  the  hearing  in  the  court  below.  The 
objections  to  the  accounts  appear  to  be  as  follows : 

1.  To  all  charges  in  excess  of  three  folios  for  drawing  com- 
plaints. While  it  is  true  that  a  complaint  will  not  ordinarily 
exceed  three  folios  in  lengthy  it  is  obvious  that  there  are  cases, 
as,  for  instance,  in  prosecutions  for  perjury  or  conspiracy, 
where  it  may  be  much  longer  than  that.  As  the  complaints 
to  which  this  objection  is  taken  appear  to  have  been  either 
under  section  2461,  for  cutting  timber  upon  the  lands  of  the 
United  States ;  under  section  5440,  for  conspiracy ;  under  sec- 
tion 5392,  for  perjury ;  or  under  section  5393,  for  subornation 
of  perjury,  it  is  entirely  probable  that  more  than  three  folios 
may  have  been  necessarily  employed  in  drawing  such  com- 
plaints. It  is  evident  that  no  iron  rule  can  be  laid  down  upon 
the  subject,  that  something  must  be  left  to  the  discretion  of 
the  district  attorney  and  the  commissioner,  and  that,  if  the 
complaints  are  not  unnecessarily  prolix,  their  action  should  be 
sustained.  This  is  a  question  of  fact  in  all  cases,  and  as  the 
court  below  has^ound,  not  only  in  its  formal  approval  of  this 
account,  but  -in  its  opinion  upon  the  demurrer,  that  no  unnec- 
essary verbiage  was  employed,  and  no  surplusage  to  increase 
fees,  we  think  the  item  should  be  allowed. 
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2.  The  objection  to  charges  for  more  than  one  case  against 
the  same  party  for  a  violation  of  the  same, section  of  the  Be- 
vised  Statutes  is  somewhat  more  serious,  and  yet  we  think  that, 
under  the  circumstances,  it  is  not  ^ell  taken. 

The  object  of  the  proceedings  before  the  committing  magis- 
trate is'to  secure  the  attendance  of  the  accused  to  answer  any 
indictment  thi^t  may  be  found  by  the  grand  jury,  and  ordi- 
narily one  complaint  is  sufficient  for  that  purpose,  however 
numerous  the  charges  may  be  against  him.  The  grand  jury 
may  find  indictmeuBg  for  as  many  violations  of  law  as  it  may 
see  fit,  but  this  power  does  not  render  it  necessary  that  he 
should  be  held  to  bail  in  more  than  one  case.  It  does  not  fol- 
low, however,  that  more  than  one  proceeding  may  not  be  insti- 
tuted against  him,  and  occa?'  nally  an  exigency  may  arise 
that  would  render  it  expedient  to  do  so.  Much  must  be  left 
to  the  discretion  of  the  district  attorney  in  that  regard;  he  is 
the  sworn  officer  of  the  government,  and  presumed  to  act  in 
its  best  interests.  In  explanation  of  the  duplication  of  war- 
rants in  this  case,  the  petitioner  states  that  ^'the  different 
cases  related  to  different  and  distinct  acts,  at  different  times 
and  places,  and  about  different  and  distinct  matters  and  things, 
having  no  connection  with  each  other,  and  with  different  per- 
sons as  defendants  and.  witnesses.  That  whatever  would  or 
might  have  been  elsewhere,  courts  in  Alabama  do  not  dismiss 
a  large  number  of  indictments  against  any  person  for  no  oti^er 
reason  than  that  another  indictment  might  yet  remain  upo; 
which  the  person,  if  agreeable,  could  be  tried  for  some  like  or 
unlike  offence,  the  pardoning  power  being  placed  only  in  the 
executive.'*  "While,  for  the  reasons  above  stated,  we  are  noi 
entirely  convinced  by  this  statement,  so  far  as  it  is  an  argu- 
ment, there  are  certain  facts  contained  in  it  which  show  that 
it  was  within  the  power  of  the  commissioner  to  issue  these 
warrants,  and,  under  the  case  of  United  States  v.  Jones^  134 
Cr.  S.  483,  the  approval  by  the  court  of  his  accounts  is  conclu- 
sive that  his  discretion  was  properly  exercised.  If  the  officers 
of  the  Treasury  were  at  liberty  to  question  the  propriety  of 
every  charge  in  all  cases,  the  approval  of  the  courts  would  be 
.an  idle  ceremony.    We  can  give  no  less  weight  to  such  ap- 
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proval  than  to  say  that  it  covers  all  matters  within  the  discre- 
tion of  the  officer  .rendering  the  account.  The  exception  to 
this  it^m  is  therefore  overruled. 

3.  We  have  already  held  that  a  fee  is  properly  chargeable 
for  the  acknowledgment  of  a  recognizance,  but  that  such 
acknowledgment  is  a  singld  act,  though  it  be  made  by  prin- 
cipal and  sureties,  and  that  but  a  single  fee  of  25  cents  is 
chargeable  therefor.     United  States  v.  Ewing^  ante^  164. 

These  accounts  must  be  allowed,  with  the  exception  of  the 
fees  charged  for  the  acknowledgment  of  more  than  one  person 
in  each  case. 

The  judgment  of  the  court  helow  must  he  reversed,  and  the 
case  remanded  with  instructions  to  enter  a  new  judgment 
in  conformity  to  this  opinion. 

Mr.  Justice  Bradley  did  not  sit  in  this  case,  and  took  no 
part  in  its  decision. 


CLUETT  V.  CLAFLIN. 

APPEAL  FROM  THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOB 
THE   SOUTHERN   DISTRICT   OF  NEW   YORK. 

No.  174.    Submitted  April  31, 1891.  —  Decided  May  11,  im. 

Letters  patent  No.  156,880,  ^anteO  November  17,  1874,  to  Robert  Clnett 
for  an  improvemeDt  in  shirts  are  void  for  want  of  invention. 

This  was  a  bill  in  equity  to  recover  for  the  infringement  of 
letters  patent  No.  156,880,  granted  November  17, 1874,  to  Rob- 
ert Cluett  for  an  improvement  in  shirts.  In  his  specification  tlie 
patentee  stated  the  object  of  his  invention  to  be  "first,  to  avoid 
the  folding  in  of  the  edges  of  the  bosom,  and  the  raw  edgea 
and  loose  threads  thereof,  which  disfigure  the  bosom  when  so 
^folded  in ;  second,  to  stay  the  bosom,  rendering  it  firmer  in 
itself,  and  less  likely  to  rumple  or  break;  third,  to  avoid 
wrinkling  of  the  bosom  by  the  unevenness  or  fulling  up  of  any 
one  of  the  layers  composing  the  bosom  in  any  part  thereof, 
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each  and  all  of  these  three  features  having  reference  to  the 
preparatory  stages  of  manufacture,  but  to  be  completed  in  tb<i 
bosom  as  attaicbed  to  the  shirt." 

''  Its  construction  consists  m  preparing  and  fixing  the  two 
or  more  layers  in  place  smoothly  in  i*elation  to  each  other,  ami 
then  binding  the  edge  with  a  folded  strip  of  cloth  like  the 
bosom  front,  cut  bias  (or  diagonally)  or  straight  from  the 
piece,  so  as  to  turn  the  curves  of  the  bosom  without  tendency 
to  gather  on  one  side,  and  so  as  to  suit  round,  square  or  any 
other  shaped  bosom,  this  binding  extending  entirely  around 
the  bosom  (except  at  the  neck  and  yoke)  and  hdding  the 
parts  firmly  in  place  by  a  line  of  stitches  before  the  bosom  is 
inserted  in  or  placed  on  or  attached  to  the  body  of  the  shirty 
and  finally  attaching  the  bosom  so  prepared  to  the  shirt  body, 
in  the  nianner  hereinafter  shown.  The  invention  consists  in 
the  shirt  bosom  or  shirt  and  bosom,  so  constructed,  and  not  in 
the  bosom  alone." 

His  claims  were  as  follows : 

'M.  In  combination  with  a  shirt  body,  a  shirt  bosom  bound 
on  the  outer  edge  with  a  folded  and  stitched  binding,  and 
attached  to  the  shirt  body  by  a  separate  lining  of  stitching 
through  such  binding. 

"2.  The  shirt  bosom  S,  composed  of  twd  or  more  thick* 
nesses  of  cloth,  B  L,  bound  on  the*  outer  edge  with  the  bind- 
ing B",  and  secured  to  the  shirt  front  F  by  the  line  of 
stitching  O." 

Upon  the  hearing  in  the  Circuit  Court  the  invention  was 
held  to  be  invalid  for  want  of  patentable  novelty,  and  the  bill 
was  dismissed.  24  Blatchford,  412,  and  30  Fed.  Rep.  921. 
Plaintiff  thereupon  appealed  to  this  court. 

Mr.  S.  A.  Duncan  and  Mr.  J.  A.  SkUton  for  appellants. 

Mr.  David  Tim  for  appellees. 

Mr.  JcsTicE  Brown  delivered  the  opinion  of  the  court. 

A  large  amount  of  testimony  was  taken  in  this  case  in  th^ 
Circuit  Court,  but  all  that  we  find  it  necessary  to  consider 
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lies  within  a  very  narrow  compass.  Stripped  of  its  verbiage, 
this  patent  consists  simply  of  a  shirt  bcKsom  bound  at  its  edges 
and  stitched  through  its  binding  to  the  body  of  the  shirt. 
The  custom  of  binding  the  cut  edges  of  cloth,  either  for  orna- 
ment or  to  prevent  ravelling,  is  almost  as  old  as  the  art  of 
making  garments.  Indeed,  the  plaintiffs  in  this  case  frankly 
admit  that  '^  it  was  a  matter  of  common  experience  to  apply 
narrow  bindings  in  various  ways,  in  fact  to  apply  *  folded 
bindings,*  that  is,  bindings  with  their  edges  turned  in  under 
the  body  of  the  binding,  to  the  edges  of  various  parts  of  differ- 
ent parts  of  wearing  apparel,  to  conceal  the  raw  edges  from 
sight  and  protect  them  from  being  frayed  out.  Moreover,  as 
in  the  case  of  the  Marr  shirt,  the  free  edges  of  ^flies'  designed 
to  be  buttoned  on  to  the  shirt  front  had  had  their  edges  fin- 
ished up  (potentially  at  least,  as  suggested  in  the  Marr  patent) 
by  some  sort  of  binding.  Dickies,  also,  had  been  made  whose 
edges  had  been  provided  with  a  folded  binding.  Firemen's 
shirts,  also,  had  been  made  of  flannel,  on  the  bosom  part  of 
which  an  extra  thickness,  cut  out  shield-shaped,  had  been 
'Secured  by  sewing  through  its  edges.'* 

Their  expert  Benjamin  admits  that  detached  bosoms  or 
dickies  had  been  bound  with  a  strip  of  material  folded  on 
their  outer  edge  and  stitched  to  the  bosom  by  a  line  of  stitch- 
ing passing  through  the  inner  edge  of  the  outer  fold  of  the 
binding,  the  bosom  and  the  outer  edge  of  the  binding.  In- 
deed, the  patentee  himself,  who  was  sworn  as  a  witness, 
admitted  that  his  firm  as  early  as  1869  or  1870  manufactured 
and  sold  shield-shaped  detachable  bosoms,  or  dickies,  the  raw 
edges  of  which  had  been  bound  by  folded  and  stitched  binding. 
It  has  also  been  the  custom,  time  out  of  fnind,  to  attach  the 
bosom  to  the  body  of  the  shirt  by  a  row  of  stitching,  and  in 
this  connection  plaintiffs  admit  that  it  was  not  new  in  the 
spring  of  1874  (the  established  date  of  tiiis  invention)  to  make 
dress  shirts  by  securing  a  linen  bosom  to  the  body  of  the  shirt 
by  a  row.  of  stitches  passing  through  the  edge  of  the  bosom. 

What  then  was  there  left  for  Cluett  to  invent?  Nothing, 
apparently,  but  a  separate  line  of  stitches  through  the  binding 
attaching  the  bosom  to  the  shirt.     But  whether  a  separate  line 
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of  Stitches  shall  be  used  for  this  parpose,  or  whether  siioh 
stitches  shall  pass  through  the  binding  or  inside  of  it,  is 
obvionslj  a  question  of  mere  convenience,  involving  nothing 
which,  under  a  raost  liberal  construction,  could  be  held  to  bean 
exercise  of  the  inventive  faculty.  If  bosoms  had  always  been 
worn  before  as  a  separate  garment,  it  is  possible  that  cutting 
away  the  front  of  the  shirt  and  inserting  the  bosom  might 
have  involved  some  slight  invention,  though  it  is  very  doubt- 
ful if  it  would  sustain  a  patent ;  but  as  bosoms  had  long  bees 
bound  by  a  folded  binding,  and,  with  or  without  such  binding, 
had  been  attached  to  shirts  by  stitching,  it  would  seem  to 
approximate  more  closely  to  invention  to  make  such  attach- 
ment by  a  row  of  stitching  which  did  not  than  by  stitches 
which  did,  pass  through  such  binding.  In  view  of  the  simplic- 
ity of  this  device  we  find  it  impossible  to  escape  the  conviction 
that  plaintiffs  are  laboring  under  a  strong  bias  of  self-interest 
in  asserting  that  this  improvement  was  ^*  the  result  of  careful 
and  prolonged  study  and  experiment."  We  think  this  case 
must  be  added  to  the  already  long  list  of  those  reported  in  the 
decisions  of  this  court  wherein  the  patentee  has  sought  to 
obtain  the  monopoly  of  a  lai^  manufacture  by  a  trifling  devi- 
ation fr<»n  ordinary  and  accepted  methods. 

In  the  view  we  have  taken  of  this  patent  we  do  not  find 
it  necessary  tp  consider  or  discuss  the  voluminous  testimony 
upon  the  subject  of  anticipation. 

The  decree  of  the  court  below  is 

Affirmed: 

Mb.  Justice  Blatchfobd  did  not  sit  in  this  case,  and  took  no 
part  in  its  decision. 


Cluett  v.  McNeant.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York ;  No.  175. 
Argued  with  No.  174.  As  this  case  also  turns  upon  the  validity 
of  the  same  patent  the  decree  of  the  Qourt  below  is 

Affirm 

Mr.  8.  A.  Duncan  and  jfr.  J.  A.  Skilton  for  appellants. 
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Mr.  David  Tim  for  appellees. 

Mb.  Justice  Blatchfobd  did  not  sit  in  this  oase^  and  took  no 
part  in  its  decision. 


ST.  PAUL  PLOW  WORKS  v.  STARLING. 

teBOB  TO  THE  OIBOmT  OOUBT  OF  THE  UNITED  STATES  FOB  THB  BI8- 
TBIOT  OF  MINNESOTA. 

Ko.8».    Argned  April  90, 21, 1801.— Decided  May  11, 1801. 

By  a  written  agreement  signed  by  both  parties,  a  patentee  of  a  plow  granted 
to  another  person  the  right  to  make  and  sell  the  patented  plow  nnder  the 
patent,  in  a  specified  territory,  the  latter  agreeing  to  make  the  plows  in  a 
good  and  workmanlike  manner,  and  advertise  and  sell  them  in  the  osnal 
manner,  and  at  a  price  not  to  exceed  the  nsnal  price,  and  account  twice 
a  year  for  all  plows  sold,  and  pay  a  specified  royalty  for  each  plow  sold. 
After  making  and  selling  some  plows,  the  grantee  gave  notice  to  the 
patentee,  that  he  reuonncM  the  license.  Bnt  he  afterwards  made  and 
sold  plows  embracing  a  claim  of  the  patent.  The  patentee  sued  him  to 
recover  the  agreed  royalty  on  those  plows.  He  set  up  in  defence  want 
of  novelty  and  of  utility.  The  case  was  tried  by  the  court  without  a  Jury, 
which  found  for  the  plaintiff'  on  novelty  and  utility,  and  gave  Judgment 
for  him  for  the  amount  of  the  license  fees ;  Held, 

(1)  The  license  continued  for  the  life  of  the  patent; 

(2)  The  defendant  could  not  renounce  the  license  except  by  mutual 

consent  or  by  the  fault  of  the  plaintiff; 
.  (3)  The  plaintiff  had  a  right  to  regard  the  license  as  still  in  force  and  to 
sue  for  the  royalties ; 
(4)  This  court  could  not  review  the  finding  that  the  invention  was  new. 
The  ruling  out  of  certain  evidence  was  a  matter  of  discretion,  and  some 

of  it  was  ImmateriaL 
After  the  defendant  put  in  evidence  earlier  patents  on  the  issue  of  want  of 
novelty,  it  was  proper  for  the  plaintiff  to  show  that,  before  the  date  of 
any  of  them,  he  had  reduced  his  Invention  to  practice  in  a  working 
form. 

This  was  an  action  at  law,  brought  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Minnesota,  by  William 
Starling,  a  citizen  of  Nebraska,  against  the  St.  Paul  Plow- 
Works,  a  corporation  of  Minnesota. 
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The  oomplaint  alleged  that  the  pUintiff  obtained  letteti 
patent  of  the  United  States,  No.  154,298,  isBoed  to  bim  Angoat 
18, 1874,  for  an  improvement  in  salky  plows,  of  wbicb  be  was 
the  original  and  first  inventor,  and  that  on  the  17th  of  Decerns 
ber,  1877,  tJie  following  contract  in  writing  was  executed  and 
ddivered  by  him  and  the  defendant :  ^^  Thk  indenture,  made 
on  this  17th,  day  of  December,  a.d.  1877,  between  Wm.  8taF> 
ling,  of  the  town  of  Princeton,  Borean  Co.,  Illinois,  of  the  flrsl 
part,  and  the  St.  Paal  Plow  Works  of  St.  Paul,  Minnesota, 
of  the  second  part,  witnesseth : '  That  the  party  of  the  Ant 
part  does  hereby  ghint  to  the  party  of  the  second  part  the 
right  to  make  and  sell  the  Starling 'snlky  plow  nnder  patmt 
number  154,298,  dated  Augost  18th,  1874,  in  the  following 
territory,  viz.:  Wisconsin,  Minnesota,  Dakota  and  all  that 
part  of  Iowa  north  of  the  Northwestern  railway  and  all  that 
territory  west  and  north  pf  above  described  territory.  In 
consideration  of  the  above  grant  the  party  of  the  second  part 
agrees  to  make  said  salky  plows  in  a  good  and  workmanlike 
manner^  and  advertise  and  sell  them  in  the  nsnal  manner,  and 
at  a  price  no^  to  exceed  the  nsnal  price  of  this  class  of  imjde^ 
ments  sold  by  other  manufactnrers,  and  render  an  acoonnt  on 
the  first  day  of  Jannary  and  July  of  each  year,'  of  all  plows 
sold  prior  to  those  dates  on  which  the  royalty  has  not  been 
paid,  and  pay  to  the  party  of  the  first  part,  his  heirs  or  as- 
signs, two  and  fifty  one-hundredths  dollars  for  each  and  every 
plow  sold,  said  royalty  for  spring  sales  to  be  paid  July  1st  and 
for  fall  sales  January  1st  of  each  year.  The  party  of  the  first 
part  also  grants  to  the  party  of  the  second  part  the  right  to 
make  and  sell  the  improvement  in  whiffletrees  under  patent 
151,804,  in  consideration  of  which  the  party  of  the  second 
part  agrees  to  pay  the  party  of  the  first  part,  at  the  time  of 
the  payment  of  the  royalty  for  the  sulky  plows,  and  in  the 
same  manner,  the  sum  of  one  cent  for  every,  pound  of  said 
irons  used  or  sold," 

The  complaint  also  averred  that  the  defendant  had  failed  to 
comply  with  the  agreement,  had  rendered  but  two  accounts 
to  the  plaintiff  of  plows  made  by  it  under  the  contract,  the 
first  one  in  July,  1878,  and  the  second  in  January,  1879,  and 
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had  never  paid  to  the  plai^  ^iff  any  of  the  agreed  royalty  ex- 
cept on  the  plows  so  reported  in  said  accounts,  bat  had  made 
and  sold  great  numbers  of  said  sulky  plows  since  the  date  of 
the  coDtract,  for  which  it  had  never  accounted  to  the  plaintiff; 
nor  paid  any  royalty,  a  portion  of  them  being  made  and  sold 
under  the  name  of  *^  Starling  sulky  plow,"  by  which  name  the 
patented  plow  was  known  at  the  date  of  the  contract,  and  the 
greater  part  whereof  were  made  and  8<^d  under  the  name  of 
^'  Star  sulky  "plow,"  with  slight  modifications  of  construction 
from  that  of  the  Starling  sulky  plow,  but  which  were  in  fact 
the  plaintiff's  said  plow,  the  making  and  selling  whereof  was 
so  licensed  to  the  defendant,  the  defendant  falsely  ailing 
the  same  not  to  be  the  plaintiff's  said  plow,  for  the  purpoee 
of  defrauding  the  plaintiff  of  his  said  royalty.  The  plaintiff 
claimed  $10,000  damages. 

The  defendant  filed  an  answer,  which  set  up  want  of 
novelty  in  the  patent  and  want  of  utility  in  the  invention, 
and  specified  six  prior  patents  as  having  described  the  alleged 
improvements  of  the  plaintiff.  It  admitted  the  execution  of 
the  agreement  between  the  parties,  and  denied  any  liability  on 
the  part  of  the  defendant.  It  alleged  that  it  had  made  and 
sold  a  sulky  plow  under  the  name  of  the  ^'  Star  sulky  plow,'^ 
constructed  on  an  entirely  different  principle  from  that  de> 
scribed  in  and  covered  by  the  plaintiff's  patent,  and  that  on  or 
about  December  5, 1878,  it  gave  to  the  plaintiff  due  written 
notice  that  the  construction  of  said  sulky  plow  under  the 
plaintiff's  patent  was  unsatisfactory,  that  a  large  proportion 
of  those  made  and  sold  had  been  returned  to  the  defendant  as 
unserviceable,  and  that  it  would  thereafter  manufacture  a 
sulky  plow  of  its  own  design,  and  renounce  its  license  and  . 
all  claim  of  right  to  construct  plows  in  accordance  with  the 
plaintiff's  patent,  and  would  construct  and  sell  no  more ;  and 
that  since  that  date  it  had  not  made  or  sold  any  plows  under 
said  license  or  in  accordance  with  the  alleged  invention  of  the 
plaintiff. 

To  t^is  answer  there  was  a  reply,  admitting  that  about  De- 
cember, 1878,  the  plaintiff  received  letters  from  the  defendant, 
in  which  the  latter  stated  that  it  had  decided  not  to  continue 
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maQafactarinfg  the  plamtifrs  said  plow ;  (mt  denying  that  sa<A 
notice  was  ofaDiy  force  or  effect,  and  alleging  that  any  diffi- 
calty  which  the  defendant  had  in  selling  and  introducing  the^ 
plaintiff's  plow  arose  wholly  from  the  failure  of  the  defendant 
to  perform  the  conditions  of  the  said  contract;  and  denying 
the  oth^r  allegations  of  the  answer. 

A  trial  by  jury  was  dnly  waived,  and  the  case  was  tried  by 
the  court.  There  appeals  in  the  record  a  statement  that  on 
the.Sth  of  February,  1887,  ^^an  opinion  was  filed  in  this  cause, 
which  said  ;opinion  and  order  pursuant  thereto  are  in  the 
words  and  ffigures  following,  viz."  Then  follows  a  paper 
which  is  headed  ^'Opinion."  This  opinion  is  reported  in  2^ 
Fed.  Bep.  790.  It  contained  the  following  statement :  '^  After 
the  defendant  had  manufactured*  and  sold  between  thirty-five 
and  forty  plows  under  the  license,  and  on  or  about  December 
5,  1878,  writtai  notice  was  given  the  plaintiff  that  the  con<^ 
struction  of  the  sulky  plow  was  unsatisfactory  and  useless, 
and  many  had  been  returned  as  unserviceable,  and  that  the 
defendant  would  thereafter  mahufitcture  a  sulky  plow  of  its 
own  design,  and  renounced  its  license.  The  defendant,  after 
the  notice,  rendered  an  account  up  to  January  Ist,  and  since 
then  has  manu&ctured  about  960  plows,  called  Star  plow, 
designed  by  Berthiaume,  and  about  850  plows  called  the 
Harris  plow."  The  opinion  concludes  with  these  words:  ^The 
oonchision  is  that  the  plaintiff  is  entitled  to  a  royalty  on  1310 
plows  at  43.50  each,  making  the  amount  of  $S275,  for 
which  sum  judgment  is  ordered."  There  is  no  finding  6t 
facta  separate  from  such  findings  as  the  opinion  contains. 
The  "order  pursuant  thereto,"  made  February  8,  1887,  is 
headed  "Order  pursuant  to  opinion,"  and  states  that  tbl» 
aetion  was  tried  by  the  court,  and  that  the  court "  files  itA: 
written  ded^on  and  findings  in  favor  of  the  plaintiff  and 
against  the  defoidant,  viz. :  ^  That  the  plaintiff  is  entitled  to 
the  royalty  on  1810  plows  at  $2.50  each,  making  the  amount 
of  $8275.'"  The  order  then  stays  the  entry  of  judgment 
for  forty  days. 

On  the  14th  of  March,  1887,  the  defendant  filed  a  motion 
for  a  new  trial,  which  was  heard  by  the  court,  and  was  denied 
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on  the  10th  of  October,  1887,  in  an-  opinion  reported  in  82 
Fed.  Eep.  290.  On  the  same  day,  a  jndgment  was  entered, 
which  recited  that  a  jary  had  been  duly  waived  and  the  caose 
had  been  tried  by  the  ooart,  and  the  court,  on  February  8, 
1887,  had  filed  its  written  findings,  "wherein  it  finds  for  the 
plaintiff  as  follows,  to  wit :  ^  The  plaintiff  is  entitled  to  a 
royalty  on  1310  plows  at  $2.50  each,  making  the  amount  of 
$3275,  for  which  sum  judgment  id  ordered,' ''  that  the  entry 
of  judgment  pursuant  to  the  findings  had  been  stayed  pend- 
ing the  hearing  of  the  defendant's  motion  for  a  new  trial,  and 
that  that  motion  had  been  made  and  denied ;  and  the  judg- 
ment proceeded  to  order  that  the  plaintiff  recover  from  the 
defendant  "  the  aforesaid  sum  of  $3276  so  found  to  be  due  by 
the  court,  with  interest  thereon  from  the  date  of  said  findings, 
to  wit,  February  8th,  1887,  being  $154.10,  and  all  amounting 
to  $3429.10,  besides  plaintiff's  costs  and  disbursements  herein 
to  be  taxed,  and  that  he  have  execution  therefor."  To  review 
this  judgment,  -the  defendant  brought  a  writ  of  error.  A 
motion  to  dismiss  the  writ  for  want  of  jurisdiction  was  made 
at  October  term,  1887,  127  U.  S.  376,  and  was  denied  on  the 
ground  that  the  case  was  one  "touching  patent  rights,"  under 
§  699  of  the  Bevised  Statutes,  and,  therefore,  the  writ  would 
lie  without  regard  to  the  sum  in  dispute. 

There  was  a  bill  of  exceptions,  which  stated  that  the  plain- 
tiff offered  in  evidence  his  letters  patent,  No.  154,298;  that  it 
was  admitted  by  the  pleadings,  proved  on  the  trial,  and  found 
to  be  a  fact  by  the  judge,  that  on  or  about  the  5th  of  Decem- 
ber, 1878,  after  the  defendant  had  manufactured  and  sold 
about  35  or  40  plows  under  the  license,  it  gave  to  the  plaintiff 
written  notice  that  the  construction  of  the  sulky  plow  under 
the  plaintiff's  patent  was  unsatisfactory,  and  large  quantities 
of  said  plows  had  been  returned  as  unserviceable,  and  that  the 
defendant  renounced  its  license  and  would  thereafter  manu- 
facture a  sulky  plow  of  its  own  design ;  that  the  plaintiff 
offered  evidence  tending  to  show  that,  after  defendant  re- 
nounced its  license,  it  manufactured  and  sold  960  plows  called 
the  Berthiaurae  plow  and  350  plows  called  the  Harris  plow ; 
that  the  defendant  obiected  to  this  evidence  as  incompetent 
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and  immaterial,  on  the  grounds  that  the  plaintiff  ooold  not 
recover  for  those  plows  on  the  contract  of  license  after  it  had 
been  renounced^  that  the  Berthiaume  and  Harris  plows  were 
not  similar  to  the  plaintiff's  and  were  manufactured  under 
other  patents,  and  that  the  character  of  those  plows  was  indi- 
cated and  described  in  the  prior  patents  pleaded  in  the  answer; 
that  the  court  overruled  the  objections  and  the  defendant 
excepted;  that  the  plaintiff  then  offered  evidence  tending  to 
show  that  the  defendant,  after  it  renounced  the  license,  did 
not  advertise  the  Starling  sulky  plow  in  the  usual  manner; 
that  the  defendant  objected  to  that  evidence  that  it  was  in- 
competent, immaterial  and  irrelevant,  on  the  ground  that  the 
license  had  been  renounced  and  the  defendant  was  not  bound 
to  advertise  thereafter;  that  the  court  overruled  the  objection 
and  received  the  evidence,  and  the  defendant  excepted  ;  that 
the  plaintiff  offered  evidence  tending  to  prove  that  two  Star- 
ling plows  made  by  the  defendant  according  to  the  plaintiff's 
patent  were  sold  by  it  after  said  notice  was  given  to  the  plain- 
tiff, for  which  the  defendant  did  not  account  and  pay  royalty 
to  the  plaintiff;  that  the  defendant  objected  to  this  evidence 
as  immaterial*  and  incompetent,  because  it  was  after  it  had 
notified  the  plaintiff  that  it  had  done  with  manufacturing  his 
plows;  and  that  the  court  overruled  this  objection  and  the 
defendant  excepted. 

The  bill  of  exceptions  then  set  forth  the  evidence  of  several 
witnesses  produced  by  the  respective  parties,  and  several 
patents  introduced  by  the  defendant,  being  the  six  patents  set 
up  in  the  answer  and  two  others.  When  the  six  patents  were 
offered  in  evidence  by  the  defendant,  it  was  stated  that  the 
object  of  offering  tbem  was  to  prove  that  the  plaintiff's  inven- 
tion was  not  novel.  The  plaintiff  then  and  there  objected  to 
them,  on  the  ground  that  the  defendant  was  estopped  from 
denying  the  validity  of  the  plaintiff's  patent ;  but  the  objec- 
tion was  overruled  and  the  plaintiff  excepted,  and  the  patents 
were  received  in  evidence. 

The  bill  of  exceptions,  at  its  close,  stated  that ''  the  court 
made  the  following  rulings,  contained  in  the  opinion  which 
follows  below,  and  ordered  judgment  against  the  defendant 
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for  thirty-two  hundred  and  seventy-five  dollars,''  and  that 
"  the  opinion  was  as  follows."  Then  followed  the  opinion,  in 
the  same  words  previously  set  out  in  the  record,  which,  after 
the  paragraph  before  quoted  from  it,  proceeds  to  describe  the 
plaintiff's  invention  as  authorized  to  be  manufactured  iand  sold 
by  the  defendant,  and  recites  the  first  two  claims  of  the  plain- 
tiffs patent,  there  being  three  claims  in  alL  It  then  said: 
^^1.  I  find  that  the  defendant  could  not,  without  the  consent 
of  the  plaintiff,  terminate  the  rights  conferred  by  the  license, 
and,  there  being  no  limitation  on  its  face,  the  license  continued 
until  the  expiration  of  the  present  letters  patent.  2.  The 
Starling  plow  is  of  utility  and  an  operative  machine,  although 
it  might  work  better  in  some  soils  than  in  others.  3.  I  find 
that  the  first  claim  of  the  plaintiff  is  manifestly  infringed  in 
the  Berthiaume  and  Harris  plows,  so  designated,  and  the 
mechanism  used  is  only  such  mechanical  change  as  increases 
the  powesr  of  the  leVer  from  a  single  to  a  compound  action, 
reversing  its  movement  from  a  lever  moving  forward  to  one 
pulled  towards  the  driver.  In  the  Berthiaume  plow  a  per- 
forated segment  and  a  spring  dog  are  used,  in  connection  with 
which  the  lever  operates  to  raise  and  lower  the  plow  and 
beam,  which  are  mechanical  changes  and  equivalents  only. 
In  the  Harris  plow  substantially  the  same  dfevice  is  used. 
While  in  the  Berthiaume  plow  the  device  used  for  depressing 
the  plow-beam  in  front  is  unlike  Starling's,  the  change  in  that 
particular  would  not  defeat  the  right  of  plaintiff  to  an  action 
for  breach  of  contract.  4;  I  have  hesitated  about  going  into 
•tlie  question  of  novelty,  but  there  being  in  the  contract  of 
license  no  recital  or  admission  that  plaintiff  had  invents  the 
improvement  in  sulky  plows,  and  the  plaintiff  having  joined 
issue  on  the  defence  of  want  of  novelty  set  up  in  the  answer, 
and  not  pleaded  an  estoppel,  I  have  reluctantly  allowed  the 
defendant  to  introduce  evidence  on  that  issue,  and  find  that 
the  plaintiff's  improvement  is  not  anticipated  by  any  of  the 
patents  introduced  in  evidence." 

The  opinion  then  discussed  in  detail  the  six  prior  patents  set 
up  in  the  answer,  with  the  conclusion  that  no  one  oif  those 
]mtents  had  the  combination  of  the  plaintiff,  for  the  purposes 
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described  in  his  patent,  or  anticipated  his  invention.  Theii. 
followed  the  oonclosion  det  forth  as  the  finding,  in  the  order 
of  Febraaiy  8, 1887. 

The  IhII  of  exceptions  then  stated,  that  the  defendant  ex- 
cepted to  the  ruling  and  order  directing  the  judgment  for  the 
plaintiff,  and  to  the  ruling  and  conclusion  of  law,  ^Hhat  the 
drfendant  could  not,  without  the  consent  of  the  plaintiff,  ter- 
minate the  rights  conferred  by  the  license,  and,  there  being 
no  limitation  *on  its  face,  the  license  continued  until  the  expir- 
ation of  the  present  letters  patent,"  and  to  the  ruling  and  con- 
clusion of  law,  that  ^^  while  in  the  Berthiaume  plow,  the  device 
used  for  depressing  the  plow-beam  in  front  is  unlike  Starling's^ 
the  change  in  that  particular  would  not  defeat  the  ri^ht  of 
plaintiff  to  an  action  for  breach  of  contract,"  and  to  each  of 
the  rulings  and  conclusions  of  law  as  to  each  of  five  of  the 
six  prior  patents  set  up  in  the  answer,  and  to  the  ruling  and 
conclusion  of  law  that  no  one  of  the  patents  in  evidence  had 
the  combinaticHi  of  the  plaintiff  for  the  purposes  described  in 
his  patent  or  anticipated  his  improvement. 

Mr.  Walter  ff.  Sanborn  for  plaintiff  in  error. 

We  submit  that  the  court  below  erred  in  ordering  and  enter^ 
ing  judgment  in  this  suit  upon  the  contract  for  the  $2^.50  each 
upon  th^  960  Berthiaume  plows,  and  the  350  Harris  plows, 
that^were  made  and  sold  by  the  plaintiff  in  error  after  the 
contnud  or  license  was  renounced  by  it,  and  this  on  the  fol- 
lowing grounds: 

First  Because  the  contract  did  not  bind  the  defendant\  in 
error  to  grant  the  privilege  of  manufacturing  or  selling  aiiy 
number  of  Starling  sulky  plows,  or  of  manufacturing  or  sdU- 
ing  them  for  any  length  of  time  to  the  plaintiff  in  error,  and 
did  not  bind  the  plaintiff  in  error  to  manufacture  or  sell  any 
number  of  Starling  sulky  plows  or  to  manufacture  or  sell 
them  for  any  length  of  time,  and  was  therefore  void  as  to  all 
plows  made  or  sold  after  either  party  indicated  to  the  other 
its  unwillingness  to  longer  act  under  the  contract.  It  was  so 
utterly  void  that  no  dainages  could  be  recovered  from  either 
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party  for  failing  to  permit  on  the  one  band  the  mann&ctore 
and  sale,  or  failing  to  manufacture  and  sell  on  the  other. 
Bailey  v.  AiLstrianj  19  Minnesota,  535 ;  Atkins  v.  Van  Buren 
School  Township^  77  Indiana,  447 ;  Addison  on  Contracts,  YqL 
1,  star  pages  390,  435,  436 ;  WHUammm  v.  Taylor,  5  Q.  B. 
(N,  S.)  175. 

Second.  Because  the  contract  waa'  a  mere  naked  permit  or 
license  which  granted  no  exclusive  privilege  to  the  plaintiff  in 
error  to  make  and  sell  the  Starling  sulky  plow,  but  left  the 
defendant  in  error  the  right  to  give  the  same  permit  to  every 
one  else  in  the  territory,  and  it  in  no  way  bound  the  plaintiff 
in  error  not  to  make  and  sell  as  many  sulky  plows  as  it  cbose 
of  other  designs  or  under  other  patents,  and  was  therefore 
revocable  by  Starling  and  capable  of  being  renounced  by  the 
Plow  Works  at  any  time. 

Hencoi,  when  it  was  renounced  on  December  6th,  1878,  and 
all  the  Starling  sulky  plows  made  to  January  Ist,  1879,  were 
paid  for,  the  defendant  in  error  could  not  recover  upon  the 
contract  for  the  1310  plows  made  thereafter,  which  were  not 
Starling  sulky  plows,  but  were  so  different  that  they  contained 
at  most  but  one  of  the  three  elements  or  claims  that  distin- 
guished the  Starling  plow.  Brovm  v.  Lapham^  27  Fed.  Rep. 
77;  FetUr  v.  NewfiaU,  17  Fed.  Rep.  841,  844;  Rich  v.  Ilotch- 
his8y\^  Connecticut,  409,  418;  Moody  v.  Taher^  1  Banning  & 
Ard.  41,  43 ;  BeU  v.  McCvUough,  1  Fisher,  380,  381 ;  Sherman 
V.  Champlain  Transportation  Co.,  31  Vermont,  162,  180,  181, 
182 ;  White  v.  The  S.  Ilarrie  cfe  Sons  Mfg.  Co.,  5  Banning  & 
Ard.  571. 

Third.  Because  the  contract  itself,  if  not  revoked  or  re- 
nounced, only  permitted  the  plaintiff  in  error  to  make  and  seU 
the  Starling  sulky  pUno.  It  only  protected  him  in  making^ 
and  selling  that  plow,  and  the  making  and  selling  of  the  Ber> 
thiaume  and  Harris  plows  was  an  act  in  no  way  covered  by 
the  contract  or  license,  and  not  in  any  way  a  breach  of  that 
contract.  The  plaintiff  in  error  had  not  agreed  not  to  make 
and  sell  other  plows,  but  as  to  these  other  plows  it  stood  out 
from  under  its  license,  was  liable  for  infringement  like  any 
stranger  if  it  infringed  the  Starling  patent,  and  could  defend 
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against  saoh  suits  on  the  same  groand  that  any  stranger  oonld 
defend,  bat  for  these  other  plows  the  defendant  in  error  could 
not  recover  any  royalty  under  the  contract,  because  that  was 
confined  to  the  Staffing  hUh/plaWj  and  that  alone,  and  none 
of  these  plows  contained  the  distinguishing  characteristics  of 
that  plow.  Burr  y.  Dwyee^  2  Fisher,  375,  281,  282,  288; 
Wood  ▼.  WdU,  Orittenden  dh  Co,,  6  Fisher,  882,  385. 

Mr.  L.  L.  Bond  also  filed  a  brief  for  plaintiff  in  error. 

Mr.  Charlea  S.  Cairns  for  defendant  in  error. 

Mb.  JusnoB  Blatohfobd,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

The  defendant  contends  (1)  that  the  contract  of  December 
17, 1877,  did  not  bind  the  plaintiff  to  grant  to  the  defendant 
the  privilege  of  manufacturing  or  selling  any  number  of  Star- 
ling sulky  plows,  or  of  manufacturing  or  selling  them  for  any 
length  of  time,  and  did  not  bind  the  defendant  to  manufacture 
or  sell  any  number  of  them,  or  to  manufacture  or  sell  them 
for  any  length  of  time,  and  therefore  ceased  to  be  operative  as 
to  all  plows  made  or  sold  after  either  party  indicated  to  the 
other  its  unwillingness  to  act  longer  under  the  contract,  and 
that,  therefore,  no  damages  could  be  recovered  frotn  either 
party  for  failing  on  the  one  hand  to  permit  the  manufacture 
and  sale,  or,  on  the  other  hand,  to  manufacture  and  sell ;  (2) 
that  the  contract  was  a  mere  naked  permit  or  license  which 
granted  no  exclusive  privilege  to  the  defendant  to  make  and 
sell  the  Starling  sulky  plow,  but  left  to  the  plaintiff  the  right 
to  give  the  same  permit  to  every  one  else  in  the  specified  terri- 
tory, and  in  no  way  bound  the  defendant  not  to  make  and 
sell  as  many  sulky  plows  as  it  chose  of  other  designs  or  under 
other  patents,  and  was,  therefore,  revocable  by  the  plaintiff 
and  capable  of  being  renounced  by  the  defendant  at  any  time, 
and  that  the  plaintiff  could  not  recover  upon  the  contract  for 
the  1810  plows  which  were  not  Starling  plows,  but  were  so 
different  that  they  contained  at  most  but  one  of  the  three 
claims  of  the  plaintiff's  patent;  (3)  that  the  contract,  if  not 
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revoiced  or  renoanoed,  only  permitted  the%defendaiit  to  vmke 
and  sell  the  Starling  sulky  plow,  that  the  making  and  sale  of 
the  Berthiaame  and  Harris  plows  was  not  ooyered  by  the 
contract  and  not  a  breach  of  it,  and  that  the  defendant  was 
liaUe  for  infringement  in  making  and  selling  other  plows  if  it 
infringed  the  plaintifTs  patent,  and  .could  defend  against  a 
suit  for  infringement  on  the  same  ground  that  any  stranger 
could,  and  the  plaintiff  could  not  recover  any  royalty  under 
the  contract,  in  respect  of  such  other  plows. 

It  is  urged  by  the  defendant  in  regard  to  the  contract  (1) 
that  it  does  not  admit  or  recite  the  validity  of  the  plaintiff's 
patent,  but  only  allows  the  defendant  to  make  and  sell  a  par- 
ticular plow  under  it;  (2)  that  it  gives  to  the  defendant  that 
privilege  for  no  stated  time  and  for  no  stated  number  of  plows, 
and  was,  therefore,  revocable  at  any  time;  (3)  that  it  gives 
to  the  defendant  no  exclusive  privilege  to  make  and  sell  the 
Starling  plow,  but  leaves  the  plalntiff^  the  right  tO  give  the 
same  privilege  to  every  one  else  in  the  territory;  (4)  that  it 
in  no  way  binds  the  defendant  not  to  make  and  sell  as  many 
plows  of  other  designs  or  under  otiier  patents  as  it  chooses; 
(5)  that  it  does  not  bind  the  defendant  to  make  or  sell  any 
number  of  Starling  plows,  or  to  make  or  sell  them  for  any 
length  of  time ;  (6)  that  it  is  restricted  to  the  Starling  sulky 
plow,  and  does  not  authorize  the  defendant  to  make  or  sell 
any  other  plow  under  the  patent,  nor  bind  it  to  pay  license 
fees  for  the  sale  of  any  other  plow,  but  as  to  all  other  plows 
except  the  Starling  sulky  plow  leaves  defendant  free  to  make 
and  sell,  subject  only  to  its  liability  as  an  infrin^r  in  the 
same  way  as  if  there  were  no  contract. 

The  defendant  contends  that  there  is  an  essential  distinction 
between:the  contract  in  the  present  case  and  a  contract  which 
grants  the  exclusive  right  under  a  patent  to  make  and  sell  the 
patented  article  in  a  certain  territory,  or  the  exclusive  right 
in  respect  of  a  certain  number  of  patented  machines;  that,  in 
the  latter  case,  the  contract  exists  for  the  life  of  the  patent, 
while  in  the  present  case  it  does  not ;  and  that  in  the  present 
case  the  licensee  could  renounce  all  right  under  the  license^ 
while  in  the  other  case  he  could  not.    This  ground  is  main- 
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tained  upon  the  view  that,  where  the  patentee  grants  aii  exola- 
siye  right,  he  deprives  himself  of  the  privilege  of  granting  any 
right  to  oihers  in  the  given  territory ;  and  that,  therefore,  tiie 
.exdasive  licensee  will  not  be  permitted,  after  he  has  thus 
deprived  the  licensor  of  his  privilege  of  licensing  others,  to 
lenonnoe  the.license  and  thus  damage  the  licensor,  while  that 
lesson  does  not  exist  under  a  contract  or  license'like  that  in 
the  pfesent  case. 

Bttt  we  think  that  this  attempted  distinction  is  fanciful  and 
not  sound.  Irrespectively  of  the  point  that  it  might  well  be 
urged  that  the  plaintiff^  in  granting  to  the  defendant  ^^  the 
right  to  make  and  sell  the  Starling  sulky  plow  under  patrat 
No.  154,998,''  did  not  grant  nmply  a  right,  but  granted  ths 
right,  liiat  is,  all  the  right  which  tiie  plaintiff  had,  under  the 
patent,  to  make  and  sell  the  {dow  in  the  specified  territory, 
we  are  of  option  that  the  Circuit  Court  was  correct  in  hold- 
ing that  the  defendant  could  not  terminate,  without  the  consent 
of  the  plaintiff,  the  rights  conferred  by  the  license,  and  that^ 
as  there  was  no  limitation  on  its  &K)e,  the  license  continued 
until  the  ezpisation  of  the  patoit.  The  contract  has  no  pro- 
vision for  its  termination  or  its  renunciation.  The  grant  is  of 
the  right  to  make  and  sell  the  Starling  sulky  plow  under  the 
patent,  ibht  is,  under  the  patent  so  long  as  it  is  a  patent,  for  the 
whole  term  ot  its  duration.  For  plows  made  and  sold  under 
the  patent,  and  in  accordance  with  any  of  its  claims,  the  de- 
fendant, at  all  times  during  the  existence  of  the  patent,  could 
set  up  the  contract  as  a  defence  against  a  claim  for  infringe- 
ment, and  limit  its  liability  for  plows  made  and  sold  in  accord- 
ance with  any  one  or  more  of  the  claims  of  the  patent,  to  the 
royalty  fixed  by  the  terms  of  the  contract.  In  consideratioi^ 
of  the  grant,  the  defendant  bound  itself  to  make  the  plows  ifOL 
a  good  and  workmanlike  manner,  and  to  advertise  and  'ML 
them  in  the  usual  manner  and  at  the  price  specified,  as  lunited^ 
and  to  render  accounts  and  pa/  royalties  as  agreed. 

The  Oirouii  Court  finds  that  the  Starling  plow  '^  is  of  utility 
and  an  operative  iftachine,  although  it  mi^t  work  better  kx 
some  soils  than  in  others."  It,  therefore,  finds  against  the 
defendant  as  to  tiie  ground  set  up  in  the  notice  which  the  de- 
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fendant  gave,  that  the  oonstraotion  of  the  plow  under  the 
patent  was  unsatisfaotory.  The  fact  that  the  defendant  oonr 
tmned,  after  the  alleged  renunciation,  to  make  and  sell  the 
plow  with  features  embodying  the  first  claim  of  the  patent^ 
\  and  that  tiie  plow  so  made  was  successful  and  salable,  indicates 
\that  the  notice  was  a  mere  pretence,  and  that  the  defendant 
ilpntinued  to  act  und^r  the  license,  or  else  that  the  allegation 
th^t  the  construction  of  the  plow  was  unsatisfactory  was 
foanded  upon  something  in  the  workmanship,  aitd  not  in  the 
inherent  character  of  the  patented  improvement. 

We  are  of  opinion  that  the  license,  in  the  absence  of  a  stipu- 
lation providing  for  its  revocation,  was  not  revocable  by  the 
defendant,  except  by  mutual  consent  or  by  the  fault  of  the 
other  party.  If  the  plaintiff,  after  receiving  the  notice,  had 
sued  the  defendant  for  infringement,  he  would  have  been 
properly  regarded  as  acquiescing  in  the  renunciation;  but^ 
instead  of  that,  he  elected  to  regard  the  license  as  still  in 
force,  and  brou^t  an  actiom  to  recover  the  royalties  provided 
for  by  it,  which  he  was  entitled  to  do.  Mwrsh  v.  Hwrris  Mfg. 
Co.j  63  Wisconsin,  276 ;  PaUer^an^s  Appeal,  99  Penn.  St.  621 ; 
Union  Mfg.  Co.  v.  Zoumburyy  41  K  Y.  363. 

The  defendiuit  could  not  coerce  the  plaintiff  into  putting  an 
end  to  the  contract,  by  the  means  it  adopted.  It  must  bring 
a  suit  to  set  aside  the  contract  before  it  <)an  be  allowed  to  say 
that,  in  regard  to  what  it  afterwards  does,  it  does  not  Bot 
under  the  contract,  provided  the  machines  it  makes  embody  a 
claim  of  the  patent.  Notwithstanding  the  defendant  gave 
notice  that  it  renounced  the  license,  yet  it  did  not  in'  fact 
renounce  it,  for  it  continued  to  make  plows  embodying  one  of 
the  claims  of  the  patent. ,  The  Circuit  Court  found  that  the 
first  claim  of  the  plaintiff's  patent  was  infringed  in  the  1310 
plows,  and  that  the  changes  made  in  those  plows  were  me- 
chanical changes  and  equivalents  only,  which  would  not  defeat 
the  right  of  the  plaintiff  to  an  action  for  breach  of  contract. 

We  cannot  review  the  finding  of  the  Cux)uit  Court  that  none 
of  the  earlier  patents  put  in  evidence  by  the  defendant  antici- 
pated the  plaintiff's  invention.  Although  the  defendant  ex- 
cepted to  this  finding  as  a  conclusion  of  law,  yet  it  was  really 
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a  oondosion  of  fact  on  the  evidence  which  the  Circuit  Court 
had  before  it.  WitncBses  were  sommoned  on  both  sides  as  to 
what  the  earlier  patents  showed ;  and  we  cannot  consider  the 
evidence,  as  if  this  were  a  suit  in  equity. 

After  the  defendant  hsA  introduced  the  alleged  anticipating 
patents,  and  examined  three  expert  witnesses  in  regard  to 
them,  the  plaintiff  rebutted  such  evidence  by  two  expert  wit- 
nesseai  The  defendant  then  offered  further  evidence  to  show 
why  its  contention  as  to  the  question  of  novelty  was  correct, 
hot  the  court  refused  to  permit  this  to  be  done,  stating  that  it 
had  heard  sufficient  testimony  to  enable  it  to  understand  the 
operation  of  the  different  devices,  to  which  ruling  the  defend- 
ant excepted.  This  is  assigned  for  error.  But  we  are  of  opinion 
that  it  was  a  matter  within  the  discretion  of  the  Circuit  Court. 
The  defendant  had  had  an  opportunity  of  taking  the  testimony 
in  question  when  it  examined  its  three  expert  witnesses. 
.  After  the  plaintiff  had  introduced  evidence  tending  to  show 
that  his  plow,  properly  made,  was  practical  and  successful,' 
and  the  defendant  had  introduced  evidence  for  the  purpose  of 
showing  that  the  plaintiff's  plow,  well  constructed,  was  unsala- 
ble, while  the  Berthiaume  and  Harris  plows  made  by  it  were 
salable,  the  court  refused  to  permit  the  defendant  to  show  by 
one  Carter,  a  practical  dealer  in  plows,  that  he  sold  a  plow 
substantially  the  same  as  the  Berthiaume  plow  for  $45,  in 
competition  with  a  plow  substantially  the  same  as  the  plain- 
tiff's plow  at  $25,  and  was  able  to  sell  the  former  without  diffi- 
culty, while  the  latter  had  no  sale.  The  evidence  was  excluded 
as  immaterial  and  the  defendant  excepted.  The  court  found 
as  a  fact  that  the  so-called  Berthiaume  plow  was  substantially 
the  plaintiff's  plow.  The  offer  of  evidence  amounted  merely 
to  showing  thai  one  person  could  sell  a  plow  for  $45,  while 
another  person  could  not  sell  substantially  the  same  plow  for 
$25.  This  was  certainly  immaterial  on  any  issue  in  the  case. 
Moreover,  both  parties  had  gone  through  their  testimony,  and 
the  plaintiff  had  given  Evidence  in  rebuttal,  and  it  was  after 
that  that  this  offer  was  made.  It  was  discretionary  with  the 
court  whether  to  admit  the  evidence  or  not,  as  the  defendant 
had  before  had  an  .opportunity  to  give  it. 
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The  plaintiff,  in  rebuttal  of  the  defendant's  priocipal  evi- 
dence, offered  proof  tending  to  show  that  he  first  constructed 
a  plow  containing  the  elements  of  the  first  claim  of  his  patent, 
before  the  date  of  the  earliest  patent  introduced  by  the  de- 
fendant on  the  question  of  novelty,  'the  defendant  objected 
to  this  evidence  as  immaterial,  and  that  it  was  a  part  of  the 
plaintiff's  case  in  chief ;  but  the  court  overruled  the  objection, 
and  the  defendant  excepted.  After  the  defendant  had  intro- 
duce in  evidence  the  earlier  patents,  it  was  proper  for  the 
plaintiff  to  show  that,  prior  to  the  date  of  any  of  them,  he  had 
reduced  the  invention  covered  by  his  first  claim  to  practice,  in 
a  working  form.  EHzabdh  v.  Pavement  Company ^  97  U.  S. 
126,  130;  Loom  Compa/ny  v.  Higgins^  105  U.  S.  580,  592. 
Proof  of  the  date  of  the  plaintiffs  invention  was  strictly  a 
matter  of  rebuttal,  after  the  defendant  had  put  in  the  patents 
which  were  prior  in  date  to  the  plaintiff's  patent.  The  de- 
fendant might  afterwards  have  offered  evidence  on  the  same 
point. 

The  defendant,  in  its  principal  testimony,  offered  to  show 
by  a  witness  that  the  lever  device  shown  in  the  plaintiff's 
patent,  and  substantially  the  same  as  that  shown  in  his  model, 
was  used  on  two  sulky  plows  prior  to  1872.  The  plaintiff 
objected  to  the  evidence  as  incompetent  and  immaterial,  and 
because  the  fact  had  not  been  set  up  in  the  answer;  the  objec- 
tions were  sustained,  and  the  defendant  excepted.  We  think 
the  evidence  was  immaterial.  There  was  no  offer  to  prove 
that  the  lever  device  was  so  combined  that  the  combination 
operated  in  the  same  way,  for  the  same  purposes,  as  in  the 
first  claim  of  the  plaintiff's  patent. 

These  are  all  the  matters  alleged  on  the  part  of  the  defend- 
ant which  we  think  it  important  to  notice. 

We  find  no  error  in  the  record,  and  the  judgment  is 

AffirmecL 

Mr.  Justice  Bradley  did  not  sit  in  this  case  or  take  any 
part  in  its  decision. 
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UNITED  STATES  v.  VAN  DUZEE. 

APPEAL    FROM    THB    DISTRICT   OO0RT  OF    THB  TJinTED  STATES  VCX 
THE  NOBTHSBN   DI8TBI0T  OF    IOWA. 

No.  IMA.    Beportad  on  pagt  100,  ante.  —  Thb  correction  ftttooancod  IU7  85, 1801. 

The  co«rt  makes  a  correction  In  paragraph  seven  of  its  opinion  in  this  case. 

The  opinion  of  the  court  in  this  case  is  reported  ante,  169. 
The  seventh  paragraph  of  the  opinion  is  as  follows  (p.  175) : 

^'  7.  Objection  is  also  made  to  fees  for  entering  orders  for 
trial,  and  recording  the  verdict,  in  thirty-eight  criminal  cases,, 
the  claim  being  that  such  services  are  included  in  the  fee 
allowed  ^for  making  dockets  and  indexes,  issuing  venire,  tax* 
ing  costs  and  all  other  services,  on  the  trial  or  argument  of  a 
cause  where  issue  is  joined  and  testimony  given,  three  dol- 
lars.^ The  argument  is  made  that  the  entry  of  an  order  for^ 
trial,  and  the  recording  of  the  verdict  are  not  services  rendered 
upon  tbe  trial  and  argument  of  the  cause,  since  the  order  for 
trial  precedes  the  trial  and  the  verdict  follows  it.  Beferring 
to  the  clause  in  question,  however,  to  determine  what  shall  be 
deemed  services  on  the  trial  ^f  a  case,  we  find  that  irauing 
venires  and  taxing  costs  are  included  among  such  services. 
The  former  of  these  certainly  precedes  the  actual  trial,  and 
the  latter  follows  not  only  the  verdict,  but  the  judgment.  We 
think  it  follows  from  this  that  the  docket  fee  was  intended  to 
include  these  services.  If  it  does  not,  it  is  not  easy  to  say 
what  it  was  intended  to  cover." 

The  names  of  counsel  are  stated  on  page  170. 

Hb.  JusnoE  Brown  delivered  the  opinion  of  the  court. 

Upon  a  reconsideration  of  the  seventh  paragraph  of  our 
opinion  in  this  case,  we  have  come  to  the  conclusion  that  the 
item  for  entering  the  orders  for  trial,  and  recording  the  ver> 
diet  should  be  allowed.  We  think  the  docket  fee  of  three 
dollars  was  intended  to  cover  the  entry  of  the  case  upon  the 
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docket,  indexing  the  same,  makipg  cotemporaneous  minates 
and  entries  upon  the  docket  or  calendar  and  such  other  inci- 
dental services  as  are  not  covered  by  other  clauses  of  the  stat- 
ute. Where,  however,  the  entry  is  not  a  mere  memorandum, 
but  requires  to  be  made  part  of  a  permanent  record,  it  is  a 
proper  subject  for  a  charge  per  folio. 

The  item  in  this  case  was  properly  allowed  by  the  court 
lidow  as  for  "  making  a  record." 

The  opinion  in  the  above  case  will  be  varied  to  this  extent 


In  re  CLAASEN. 

ORIGINAL. 
K0.IA.    Orlftma.   AqpMd  April  80,  im.  — Decided  May  11, 189L 

Under  §  5  of  the  act  of  March  8,  1891,  entitled  *<  An  act  to  establish  Circuit 
Coarts  of  Appeals,  and  to  define  and  regulate  in  certain  cases  the  Juris- 
diction of  the  Courts  of  the  United  States  and  for  other  purposes,**  a 
writ  of  error  may,  eren  before  July  1, 1891,  issue  from  this  dburt  to  a 
Circuit  Court,  in  the  case  of  a  conviction  of  a  crime  under  §  5209  of  the 
Revised  Statutes,  where  the  conviction  occurred  May  28,  1890,  but  a 
sentence  of  imprisonment  in  a  penitentiary  was  Imposed  March  18, 1891. 

A  crime  is  "  infamous  **  under  that  act,  where  It  is  punishable  by  imprison- 
ment in  a  state  prison  or  penitentiary,  whether  the  accused  is  or  is  not 
sentenced  or  put  to  hard  labor. 

Such  writ  of  error  is  a  matter  of  right,  and,  under  §  999  of  the  Revised 
Statutes,  the  citation  may  be  signed'  by  a  justice  of  this  court,  as  an 
authority  for  the  issuing  of  the  writ  under  §  1004. 

At  the  time  of  the  conviction,  no  writ  of  error  from  this  court,  in  the 
case,  was  provided  for  by  statute,  nor  was  any  bill  of  exceptions,  with 
a  view  to  a  writ  of  error,  provided  for  by  statute  or  rule;  and,  there- 
fore, a  mandamus  will  not  lie  to  the  judge  who  presided  at  the  trial,  to 
compel  him  to  settle  a  bill  of  exceptions  which  was  presented  to  him  for 
settlement  after  the  sentence ;  nor  can  the  minutes  of  the  trial,  as  settled 
by  the  judge  by  consent,  and  signed  by  him,  and  printed  and  tiled  in  July, 
1890,  and  on  which  a  motion  for  a  new  trial  was  heard  In  October,  1890, 
be  treated  by  this  court,  on  the  retnm  to  the  writ  of  error,  as  a  bill  of 
exceptions  properly  forming  part  of  the  record. 

A  criminal  court  lu  the  Southern  District  of  New  York,  sitting  as  a  Circuit 
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.  Conrt  therein,  nnder  }  618  of  the  Revised  Statutes,  and  composed  of  the 
three  judges  named  in  that  section,  to  hear  a  motion  for  a  new  trial  and 
an  arrest  of  Judgment,  in  a  criminal  case  previously  tried  by  a  Jury 
before  one  of  them,  is  a  legally  constituted  tribunaL 

A  Justice  of  this  court  on  allowing  such  writ  and  signing  a  citation  had 
authority  also  to  grant  a  supersedeas  and  stay  of  execution. 

Motion  for  leave  to  file  a  petition  for  a  writ  of  mandamus. 
The  case  is  stated  in  the  opinion. 

Mr.  ffedor  M.  Hitchings  for  the  petition. 

Mr.  AUamey  General  and  Mr.  Edwa/rd  Mitchell  opposing. 

Mr.  George  F.  Edmynds  as  amicue  curioe. 

Mb.  Jewries  Blatohfobd  delivered  the  opiniim  of  the  court 

Peter  J.  Claasen,  having  been  indicted  under  section  5209 
of  the  Revised  Statutes,  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  was,  on  the 
28th  of  May,  1890,  on  a.  trial  before  the  court,  held  by  Judge 
Benedict,  District  Judge  for  the  Eastern  District  of  New 
York,  and  a  jury,  found  guilty  on  five  of  the  counts  of  the 
indictment. 

The  term  of  that  court  at  which  the  indictment  was  tried 
was  one  appointed  exclusively  for  the  trial  and  disposal  of 
criminal  business,  and  was  held  by  Judge  Benedict  under  the 
provision  of  section  613  of  the  Revised  Statutes  which  enacts 
that  '<  the  terms  of  the  Circuit  Court  for  the  Southern  District 
of  New  York,  appointed  exclusively  for  the  trial  and  disposal 
of  criminal  business,  may  be  held  by  the  Circuit  Judge  of  the 
Second  Judicial  Court  [Circuit]  and  the  District  Judges  for 
the  Southern  and  Eastern  Districts  of  New  York,  or  any  one 
of  said  three  judges."  That  term  adjourned  on  the  day  before 
the  third  Wednesday  in  June,  1890. 

On  the  24th  of  October,  1890,  the  defendant  made  a  motion 
for  a  new  trial  and  in  arrest  of  judgment.  At  a  like  term  of 
said  court,  held  by  the  Circuit  Judge  of  the  Second  Judicial  Cir- 
cuit and  the  District  Judges  for  the  Southern  and  Eastern  Dis- 
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triots  of  New  York^  and  which  began  on  the  second  Wednes- 
day in  October,  1890,  this  motion  was  heard  upon  the  min- 
utes of  the  trial,  as  settled  and  signed  by  Judge  Benedict  and 
printed  under  the  provisions  of  a  rule  of  the  court    The  mo- . 
tion  was  denied  in  December,  1890. 

Before  the  defendant  was  sentenced  under  his  conviction, 
' , Congress  passed  the  act  of  March  3, 1891,  entitled  ^<  An  act  to 
)l9stablish  Circuit  Courts  of  Appeals,  and  to  define  and  regulate 
in  certain  cases  the  jurisdiction  of  the  courts  of  the  United 
States  and  for  other  purposes."  138  U.  S.  709;  26  Stat.  826, 
c.  517.  The  5th  section  of  that  act  provides  that  a  writ  of 
error  may  be  taken  from  an  existing  Circuit  Court  direct  to 
the  Supreme  Court  of  the  United  States  in  the  following 
cases,  among  others,  '^  in  cases  of  conviction  of  a  capital  or 
otherwise  infamous  crime."  By  a  joint  resolution  approved 
March  3, 1891,  entitled  '*  Joint  resolution  to  provide  for  the 
organization  of  the  Circuit  Courts  of  Appeals,"  it  was  pro- 
*  vided  that  nothing  in  the  above-mentioned  act  of  March  3, 
1891,  should  be  held  or  construed  in  anywise  to  impair  the 
jurisdiction  of  the  Supreme  Court  or  of  any  Circuit  Court  of 
the  United  States  ^^  in  any  case  now  pending  before  it,  or  in 
respect  of  any  case  wherein  the  writ  of  error"  should  have 
been  sued  out  before  July  1, 1891. 

On  the  18th  of  March,  1891,  the  defendant  was  sentenced 
by  the  Circuit  Court  to  be  imprisoned  for  a  term  of  six  years 
in  the  Erie  County  penitentiary.  On  the  21st  of  March,  1891, 
a  writ  of  error  to  the  Circuit  Court  from  this  court  was 
allowed  by  an  Associate  Justice  of  this  court,  and  a  citation 
signed,  idtu^nable  here  on  the  second  Monday  of  April,  1891, 
with  this  direction,  made  by  such  Associhte  Justice:  ^^This 
writ  is  to  operate  as  a  mperaedeas  and  stay  of  execution,  with 
leave  to  the  United  States  to  move  the  Supreme  Court  of  the 
United  States,  on  notice,  to  vacate  the  stay,  as  having  been 
granted  without  authority  of  law." 

On  the  same  2l8t  of  March,  1891,  the  defendant  filed  in 
the  Circuit  Court  an  assignment  of  errors,  and  on  the  25th  of 
Mamh,  1891,  the  attorney  of  the  United  States  served  on  the 
attorney  for  the  defendant  a  joinder  in  error,  having  previously 
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filed  the  same  in  the  o£3ce  of  the  clerk  of  the  court.  There- 
after, the  counsel  for  the  defendant  prepared  a  bill  of  excep- 
tions, containing  the  matters  supposed  to  be  necessary  to 
present  for  consideration  the  errors  specified  in  the  said  assign- 
ment of  errors,  which  latter  paper  contained  additional  specifi- 
cations of  error  to  those  covered  by  the  minutes  of  the  trial, 
as  settled  by  Judge  Benedict,  upon  which  the  motion  for  a 
new  trial  and  in  arrest  of  judgment  was  so  made.  That  bill 
of  exceptions  was,  on  the  18th  of  April,  1891,  presented  to 
Judge  Benedict  for  settlement,  the  United  States  attorney 
attending  on  notice  and  on  service  of  a  copy  of  the  proposed 
bill  of  exceptions. 

The  time  to  file  and  docket  the  record  in  this  court  has  been 
enlarged  so  that  it  has  not  yet  expired ;  and  the  term  of  the 
Circuit  Court  at  which  the  defendant  was  sentenced  has  not 
yet  expired,  and  will  not  expire  until  May  12„  1891. 

On  the  presentation  of  the  bill  of  exceptions  to  Judge 
Benedict,  the  United  States  attorney  objected  to  the  settle- 
ment of  any  bill  of  exceptions,  for  reasons  including,  among 
others,  those  stated  in  an  opinion  given  by  Judge  Benedict  on 
the  23d  of  April,  1891,  refusing  to  settle  and  allow  the  bill. 

The  defendant  now  moves  for  leave  to  file  a  petition  for  a 
writ  of  mandamus,  which  sets  forth  the  foregoing  facts ;  and 
the  motion  has  been  argued  on  behalf  of  the  i^titioner  and  of 
the  United  States.  The  petition  prays  for  a  writ  of  mandamus 
to  Judge  Benedict,  commanding  him  to  settle  and  allow  the 
bill  of  exceptions  according  to  the  truth  of  the  matters  which 
took  place  before  him  on  the  trial  of  the  indictment,  and  to 
sign  it,  when  settled  and  allowed,  as  of  the  10th  of  April,  1891, 
the  time  a  copy  of  it  was  served  upon  the  United  States  attor- 
ney, with  notice  of  settlement. 

It  is  stated  in  the  opinion  of  Judge  Benedict,  that  the 
minutes  of  the  trial,  on  which  the  motion  for  a  new  trial  and 
in  arrest  of  judgment  was  made,  contained  some  exceptions 
that  were  noted  at  the  trial  and  omitted  others,  and  were 
settled  by  consent  and  signed  by  him.  It  appears  from  the 
record  that  this  was  done  on  July  9,  1890,  and  that  on  the 
same  day  the  printed  case  as  settled  was  filed  in  the  office  of 


Digitized  by  VjOOQIC 


204  OCTOBEB  TEBU,  1890. 

Opinion  of  the  Court 

the  derk  of  the  Ciroait  Court.  The  record  also  shows,  that 
on  the  24th  of  October,  1890,  before  the  hearing  of  the  motion 
for  a  new  trial  and  in  arrest  of  jiidgment,  a  motion  was  made 
on  the  part  of  the  defendant,  before  the  court  held  by  the 
three  judges,  to  insert  in  the  record  exceptions  which  did  not 
appear  in  the  minutes  of  the  trial  as  so  settled  and  filed ;  that 
that  application  was  denied ;  and  that  the  case  was  then  heard. 
It  appears  from  the  opinion  that  the  ground  on  which  Judge 
Benedict  refused  to  settle  or  sign  the  bill  of  exceptions  was 
that,  as  the  defendant  had  presented  for  his  signature  the 
minutes  of  the  trial,  and  he  had  signed  them,  and  they  had 
been  inco^rated  in  the  record  with  the  consent  of  the  de- 
fendant, and  the  case  had  been  heard  and  decided  by  the  three 
jodges  upon  those  minutes,  the  record  was  complete,  and  con- 
tained a  sufficiently  authenticated  statement  of  the  only  ex- 
ceptions which  were  open  to  review  on  the  writ  of  error ;  that 
all  other  exceptions  had  been  waived  and  abandoned;  and 
that  there  was  no  occasion  for  any  bill  of  exceptions  other 
thiEtn,  or  different  from,  the  one  already  incorporated  in  the 
record.  The  opinion  also  says,  that  the  act  of  March  3, 1891, 
giving  to  this  court  the  right  to  review  the  record  in  this  case 
upon  the  writ  of  error,  applies  to  the  record  as  it  stood  com- 
plete, in  the  matter  of  the  exceptions  taken  at  the  trial,  when 
the  statute  was  passed,  and  had  no  effect  to  revive  exceptions 
which  haa  been  waived  and  abandoned,  and  does  not  require 
or  permi\  a  second  bill  of  exceptions  to  be  incorporated  into 
the  re^v  "xl  as  it  stood  at  the  time  of  the  passage  of  the  act. 

We  are  of  opinion  that  the  act  of  March  8, 1891,  went  into 
inmiediate  operation,  so  as  to  permit  a  writ  of  error  to  be 
allowed  in  the  present  case,  as  the  final  judgment  against  the 
defendant,  by  his  sentence,  was  not  rendered  until  March  18, 
1891.  The  case  was  one  of  conviction  of  an  '^  infamous  crime," 
within  the  meaning  of  the  act,  as  those  words  have  been  here- 
tofore interpreted  by  this  court.  It  was  held  in  JSx  parte 
WtUofiy  114  U.  S.  417,  that  a  crime  punishable  by  imprisoo- 
ment  for  a  term  of  years  at  hard  labor  is  an  infamous  crime, 
within  the  meaning  of  the  Fifth  .Amendment  to  the  Consti- 
tution of  the  United  States.     See  also  Maohin  v.    United 
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States,  117  U.  S.  848 ;  Parkinson  v.  United  States,  121  U,  8. 
281;  United  States  v.  De  Walt,  128  U.  S.  393;  2ledley,  Peti- 
tianer,  134  U.  S.  160, 169 ;  and  In  re  MiUs,  135  U.  S.  263,  267. 
The  purport  of  the  rulings  in  those  cases  is,  that  a  crime  which 
is  puiiishable  by  imprisonment  in  the  state  prison  or  peniten- 
tiary, as  is  the  crime  of  which  the  defendant  was  convicted, 
is  an  infamous  crime,  whether  the  accused  is  or  is  not  sen- 
tenced or  put  to  hard  labor ;  and  that,  in  determining  whether 
the  crime  is  infamous,  the  question  is,  whether  it  is  one  for 
which  the  statute  authorizes  the  court  to  award  an  infamous 
punishment,  and  not  whether  the  punishment  ultimately 
awarded  is  an  infamous  one.  So  it  is  clear  that  the  crime  in 
^e  present  case  is  an  infamous  crime,  although  it  does  not 
appear  ^that  section  5209,  or  the  sentence  imposed,  expressly 
provided  for  imprisonment  at  hard  labor. 

The  writ  of  error  was,  under  the  act  of  March  3, 1891,  a 
matter  of  right,  and,  being  a  writ  to  an  existing  Circuit  Court, 
the  citation  could,  under  §  999  of  the  Revised  Statutes,  be 
signed  by  a  justice  of  this  court,  as  an  authority  for  the  issuing 
of  the  writ  under  §  1004. 

We  are  of  opinion,  however,  that  although  a  writ  of  error 
will  lie,  the  petition  for  the  mandamus  must  be  denied.  At 
the  time  of  the  trial,  and  at  the  time  the  verdict  of  the  jury 
was  rendered,  on  the  28th  of  May,  1890^  no  writ  of  error  from 
this  court  in  a  case  like  the  present  was  provided  for  by 
statute.  Of  course,  no  bill  of  exceptions  with  a  view  to  a  writ 
of  error  was  provided  for,  either  by  statute  or  rule.  The 
granting  of  the  writ  of  error  now,  because  the  final  judgment 
on  the  conviction  was  rendered  subsequently  to  March  3, 1891, 
cannot  create  a  right  to  a  bill  of  exceptions  which  did  not 
exist  at  the  time  of  the  conviction.  To  so  hold  does  not 
impair  the  jurisdiction  of  the  Circuit  Court  in  the  ease,  within 
the  meaning  of  the  joint  resdution  of  March  3, 1891,  although 
the  writ  of  error  is  taken  out  prior  to  July  1,  1891.  The 
rights  of  the  defendant  in  respect  of  a  bill  of  exceptions  stand 
as  they  did^at  the  time  he  was  convicted.  Therefore,  the  bill 
of  exceptions  presented  for  settlement  to  Judp^e  Benedict  can- 
not be  allowed ;  nor  can  the  minutes  of  the  trial  as  settled  by 
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him  by  consent,  and  signed  by  him,  and  printed  and  filed,  be 
treated  by  this  court,  on  the  return  to  the  writ  of  error,  as  a 
bill  of  exceptions  properly  forming  part  of  the  record,  no  such 
bill  of  exceptions  having  been  authorized  on  July  9,  1890. 

It  was  suggested  by  the  counsel  for  the  defendant,  that  the 
Oircuit  Court  held  in  this  case  by  the  three  judges,  under  sec- 
tion 613  of  the  Revised  Statutes,  was  improperly  constituted, 
that  all  proceedings  before  it  were  without  legal  authority, 
and  that  its  acts  were  of  no  binding  force.  But  we  are  of 
opinion  that  it  was  a  legally  constituted  tribunal;  that  it  not 
only  could  have  tried  the  cause  in  the  first  instance,  but  was 
authorized  to  hear  and  pass  upon  the  motion  for  a  new  trial 
and  in  arrest  of  judgment;  and  that  the  rule  made  by  the 
Circuit  Court  on  that  subject,  which  is  quoted  in  the  margin,^ 
was  a  proper  rule.  Section  613  of  the  Revised  Statutes  has 
be<9n  above  quoted.  It  is  provided  by  §  658  that  the  regular 
terms  of  the  Circuit  Court  in  the  Southern  District  of  New 
York  '^  exclusively  for  the  trial  and  disposal  of  criminal  oases, 
and  matters  arising  and  pending  in  said  court,"  shall  be  held 
at  the  times  therein  specified.  The  provision  of  §  618  is  that 
the  criminal  terms  may  be  held  by  the  three  judges  named 

1  Criminal  Rule  of  the  Circuit  Court.  **  March  12tb,  1879.  For  the 
purpose  of  securing  a  right  of  review  to  defendants  in  criminal  cases  tried 
in  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New 
Torlc,  hereafter,  in  all  such  cases,  where  the  defendant  shall,  within  three 
days  after  conviction,  file  notice  of  a  motion  for  a  new  trial  upon  excep- 
tions taken  at  the  trial,  or  a  motion  in  arrest  of  judgment,  sentence  wiU  be 
deferred  until  the  next  criminal  term  of  the  court,  in  order  to  give  oppor- 
tunity for  the  hearing  of  such  motion  before  a  court  to  be  composed  of  the 
Circuit  Judge  and  the  two  District  Judges  authorized  by  law  to  hold  the 
said  terms  of  said  court,  under  section  618  of  the  Revised  Statutes  of 
the  United  States.  The  court  wiU  sit  for  the  purpose  of  such  hearings  on 
the  second  day  of  each  of  the  exclusively  criminal  terms  provided  for  in 
section  658  of  said  Revised  Statutes,  at  which  time  either  party  may  move 
the  hearing,  and  the  same  will  be  had  upon  the  minutes  of  the  trial,  as 
settled  by  the  judge  who  tried  the  case.  The  minutes  so  settled  shaU  be 
printed  by  the  moving  party,  and  live  copies  thereof  shall  be  iUed  before 
the  first  day  of  the  term  next  subsequent  to  the  term  at  which  the  trial  was 
had,  one  of  which  copies  shall  be  delivered  to  the  district  attorney,  at  his 
request.  A  failure  to  file  spch  copies  will  be  deemed  an  abandonment  of 
any  motion  of  which  notice  may  have  been  given  In  pursuance  of  this  rtile." 
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in  that  seotion,  or  any  one  of  them.  All  three  may  hold 
the  ooort  for  any  criminal  bosiness  which  may  be  brought 
before  it 

The  fact  that  the  district  attorney  filed  a  joinder  in  error 
to  the  specific  assignments  of  error  filed  by  the  defeQdant  does 
not  affect  the  ground  upon  which  we  dispose  of  the  present 
application. 

At  the  same  time  with  the  forgoing  motion  for  leave  to 
file  a  petition  for  a  writ  of  mandamns,  the  Attorney  General^ 
on  behalf  of  the  United  States,  moved  this  court  to  annul  and 
set  aside  the  siipersedeas  and  stay  of  proceedings,  on  the  ground 
that  the  making  of  the  order  granting  the  same  was  unauthor- 
ized by  law,  because  there  is  no  express  provision  in  the  act  of 
March  3, 1891,  for  a  supersedeas  and  stay  of  execution.  This 
motion  was  made  with  the  view  of  testing  the  question,  and 
has  properly  been  argued  by  the  Attorney  Greneral  from  the 
standpoint  of  having  the  matter  finally  determined  one  way 
or  the  other,  rather  than  in  any  particular  way. 

Attention  is  called  to  the  provision  of  section  4  of  that  act, 
that  "  the  review,  by  appeal,  by  writ  of  error  or  otherwise, 
from  the  existing  Circuit  Courts  shall  be  bad  only  in  the 
Supreme  Court  of  the  United  States  or  in  the  circuit  courts  of 
appeals  hereby  established  according  to  the  provisions  of  this 
act  regulating  the  same ; "  and  also  to  the  provision  of  section 
11  of  that  act,  that  ^'  ainy  judge  of  the  circuit  courts  of  appeals, 
in  respect  of  cases  brought  or  to  be  brought  to  that  court, 
shall  have  the  same  powers  and  duties  as  to  the  allowance  of 
appeals  or  writs  of  error,  and  the  conditions  of  such  allowance, 
as  now  by  law  belong  t6  the  justices  or  judges  in  respect  of 
the  existing  courts  of  the  United  States  respectively ; "  and  it 
is  suggested  that  neither  of  those  provisions  applies  to  cases 
of  appeals  to,  or  writs  of  error  from,  this  court.  It  is,  there- 
fore, contended  that  there  is  no  direct  provision  for  a  super- 
sedeas upon  a  writ  of  error  from  this  court,  in  a  criminal 


That  this  court,  as  a  court,  has  power  to  issue  a  writ  of 
supersedeas  under  section  716  of  the  Ke vised  Statutes  is  quite 
dear;  for  that  section  gives  it  power  to  issue  all  writs  not 
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gpeoifically  provided  for  by  statute,  which  may  be  nedessaiy 
for  the  exercise  of  its  jurisdiction  and  agreeable  to  the  usages 
and  principles  of  law.  Ha/rdymcm  v.  Anderson^  4  How.  640 ; 
Exfpdfte  Milwaukee  RaUroad  Co.y  5  Wall.  188. 

We  are  of  opinion,  however,  that  a  justice  of  this  court  had 
authority  not  only  to  allow  the  writ  of  error,  but  also  to  grant 
the  awpersedeas.  By  section  1000  of  the  Revised  Statutes,  it 
is  provided  that  every  justice  or  judge  signing  a  citation  on 
any  writ  of  error  shall  take  security  for  the  prosecution  of  the 
writ,  and  for  costs,  where  the  writ  is  not  to  be  a  svperdedeas 
and  stay  of  execution,  and  for  damages  and  costs  where  it  is 
to  be.  In  a  criminal  case,  there  are  no  damages ;  and  in  such 
a  case,  the  United  States  being  a  party,  it  is  provided  by  sub- 
division 4  of  Rule  24  of  this  court,  that  in  cases  where  the 
United  States  are  a  party  no  costs  shall  be  allowed  in  this 
court  for  or  against  the  United  Statee^ 

Section  1007  of  the  Revised  Statutes  provides  for  the  man- 
ner in  which  a  tupersedeaa  may  be  obtained  on  a  writ  of  error. 
It  is  by  serving  the  writ  of  error,  by  lodging  a  copy  thereof 
for  the  adverse  party  in  the  clerk's  office  where  the  record 
remains,  within  sixty  days,  Sundays  exclusive,  after  the  ren- 
dering of  the  judgment  complained  of,  and  giving  the  security 
required  by  law  on  the  issuing  of  the  citation.  But,  as  there 
is  no  security  required  in  a  criminal  case,  the  supersedes  may 
be  obtained  by  merely  serving  the  writ  within  the  time  pre- 
scribed, without  giving  any  security,  provided  the  justice  who 
signs  the  citation  directs  that  the  writ  shall  operate  as  a  swper- 
sedeasy  which  he  may  do  when  no  security  is  required  or 
taken. 

We  hold,  therefore,  that  the  allowance  of  the  eupereedeas 
in  the  present  case  was  proper,  and  we  deny  the  motion  to  set 
it  aside. 

To  remove  all  doubt  on  the  subject,  however,  in  future  cases, 
we  have  adopted  a  general  rule,  which  is  promulgated  as  Rule 
86  of  this  court,  (see  139  U.  S.,  706,)  and  which  embraces,  also, 
the  power  to  admit  the  defendant  to  bail  after  the  citation  is 
served. 

The  order  made  hereon  in  the  present  case  will  allow  the 
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Circnit  Court,  or  any  justice  or  judge  thereof,  in  its  or  his  dish 
cretion,  to  admit  the  defendant  to  bail,  after  the  service  of  the 
citation,  in  such  amount  as  may  be  fixed. 

The  motion  of  defendant  for  leave  to  file  a  petition  for  a 
writ  of  mandamus,  and  the  motion  of  the  United  States  to  set 
aside  the  stspersedeas  and  stay  of  proceedings,  are  both  of 
them  Denied. 

Mb.  Justice  Bradlbt  did  not  sit  in  this  case  or  take  a,ny 
part  in  its  decision. 


KNEELAND  v.  LAWRENCE. 

APPEAL    FBOM    THE    CIBOUrr    OOUBT    OF    THE    UNITED    STATES   FOB 
THE   DISTBIOT  OF  INDIANA. 

No.  8S3.    Argued  April  21, 1891. — Decided  May  11, 1891. 

A  bona  Jide  parcbaiier,  before  maturity,  of  coupon  bonds  of  a  railroad 
company  payable  to  bearer,  takes  them  freed  from  any  equities  that 
might  have  been  set  up  against  the  original  holder ;  and  the  burden  of 
proof  Is  on  him  who  assails  the  bona  fides  of  such  purchase. 

Tested  by  this  rule  appellant's  case  must  fall. 

The  case  is  stated  in  the  opinion. 

JUr.  John  M.  BuUer  for  appellant. 

Mr.  Oeorge  T.  Porter  for  appellees. 

Mb.  Justice  Lamab  delivered  the  opinion  of  the  court. 

This  case  is  one  of  a  large  number  involving  litigation 
growing  out  of  the  foreclosure  of  a  mortgage  upon  the  Toledo, 
Cincinnati  and  St.  Louis  Bailroad  of  Ohio,  Indiana  and  Illi- 
nois. 

The  facts  necessary  to  {in  understanding  of  the  question  at 
issue,  briei9.y  stated,  are  as  follows :  The  Frankfort  i^nd  Kokomo 
BaUroad  was  a  road  of  about  twenty-five  mUes  in  l^igth,  run- 
voL.  catL— 14 
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ning  from  Frankfort  to  Kokomo,  Indiana.  On  the  Ist  of 
January,  1879,  the  company  owning  the  road  issued  two 
hundred  bonds  of  $1000  eaol^  bearing  seven  per  cent  interest, 
payable  semi-annually  and  due  in  thirty  years,  and,  to  secure 
the  payment  thereof,  executed  a  mortgage  upon  its  property 
to  the  Farmers'  Loan  and  Trust  Company.  Subsequently,  by 
oonsolidation,  that  road  became  a  part  of  the  road  of  the 
Toledo,  Cincinnati  and  St.  Louis  Bailroad  Company  of  Indiana 
and  Illinois.  On  the  23d  of  July,  1881,  -the  latter  company 
issued  3000  bonds  of  $1000  each,  bearing  six  per  cent  semi- 
annual interest,  and  due  July  1, 1921,  and,  to  secure  their  pay- 
ment, executed  to  the  Central  Trust  Company  of  New  York 
and  Thomas  A.  Hendricks  a  mortgage  on  that  portion  of  its 
road  running  from  Kokomo,  Indiana,  to  East  St.  Louis,  Illi- 
nois.' Two  hundred  of  these  bonds  were  set  aside  to  trustees, 
to  be  exchanged  at  par  value  for  the  original  Frankfort  and 
Kokomo  bonds.  Ona  hundred  and  thirty  of  those  bonds  were 
so  exchanged,  the  holders  of  the  other  seventy  of  them  refus- 
ing to  make  the  exchange. 

Default  having  been  made  in  the  payment  of  interest  upon 
the  new  bonds,  the  mortgage  was  foreclosed,  the  foreclosure 
decree  being  entered  November  12,  1885.  By  this  decree  it 
was  found  that  seventy  of  the  Frankfort  and  Kokomo  bonds 
were  outstanding,  and  that  there  was  due  thereon  the  sum  of 
$85,108.12 ;  and  it  was  decreed  that  that  sum  should  be  paid 
out  of  the  proceeds  of  the  foreclosure  sale,  next  after  the  pay- 
ment of  the  court  costs  and  master's  fees.  The  foreclosure 
sale  took  place  December  30,  1885,  and  the  appellant  herein, 
Sylvester  H.  Kneeland,  became  the  purchaser  of  the  entire  line 
of  road  from  Kokomo  to  East  St.  Louis.  The  sale  was  con- 
firmed on  the  5th  of  February,  1886,  and  on  the  10th  of 
March  following  a  deed  was  executed  and  delivered  to  the 
purchaser. 

Under  an  order  of  court  of  December  80, 1885,  it  was  pro- 
vided that  all  claims  which  should  be  filed  in  court  against  the 
railway,  or  the  fund  arising  from  the  sale  thereof,  should  be 
referred  to  W.  P.  Fishback,  a  master  of  the  court.  On  the  SSd 
of  July,  1886,  the  master  reported  that  the  appellees  berei% 
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Lawrenoe  Brothers  &  Co.,  had  produced  six  Frankfort  and 
Kokorao  bunds  (numbers  given)  with  coupons  attached;  that 
said  bonds  were  owned  by  S.  Newton  Smith,  but  were  held 
by  Lawrence  Brothers  &  Ck>.,  as  collateral  security  for  ad- 
vances made  by  them  to  Smith ;  and  that  there  was  due  on 
said  bonds  the  sum  of  $8883.16,  to  which  should  be  added 
$1.26  per  day  from  July  22, 1886,  until  they  should  be  paid. 

Exceptions  were  filed  to  the  master's  report  by  the  appel- 
lant, but  they  were  overruled,  the  report  was  confirmed  and 
a  decree  was  rendered  in  accordance  therewith.  An  appeal 
from  that  decree  brings  the  case  here. 

The  ground  upon  which  payment  of  these  bonds  was  re- 
sisted, and,  therefore,  the  ground  upon  which  this  appeal  is 
based,  is,  that  they  are  not  part  of  the  seventy  bonds  that 
were  not  exchanged  for  Toledo,  Cincinnati  and  St.  Louis 
bonds,  but  are  part  of  the  one  hundred  and  thirty  bonds  that 
were  so  exchanged,  and  have  been,  therefore,  fully  paid  and 
satisfied. 

The  evidence  before  the  master,  and  which  is  set  out  in  this 
record,  shows  that  the  appellees,  as  brokers,  purchased  these 
six  bonds  for  Smith  from  George  William  Ballou  &  Co.  Bal- 
lon &  Co.  had  obtained  possession  of  three  of  the  bonds  from 
Edward  Le  Conte,  giving  him  in  exchange  three  Toledo,  Cin- 
cinnati and  St  Louis  bonds,  two  income  bonds,  one  of  $1000 
and  the  other  of  $500,  and  thirty  shares  of  stock  in  the 
Toledo,  Cincinnati  and  St.  Louis  road.  Where  they  obtained 
the  other  three  the  record  does  not  show. 

The  argument  for  the  appellant  is,  that  Ballou  &  Co.  were 
the  financial  agents  of  the  Toledo,  Cincinnati  and  St.  Louis 
road,  and  that,  therefore,  it  must  be  presumed  that  the  Frank- 
fort and  Eokomo  bonds  held  by  them  were  a  portion  of  the 
one  hundred  and  thirty  bonds  that  had  been  exchanged  for  a 
like  number  of  Toledo,  Cincinnati  and  St.  Louis  bonds,  and 
were,  therefore,  fully  paid  and  satisfied. 

We  cannot  assent  to  this  proposition.  The  record  shows 
that  the  Central  Trust  Company  of  New  York  and  Thomas 
A.  Hendricks  were  the  agents  of  the  Toledo,  Cincinnati  and 
8t  Louis  road  for  the  exchange  of  two  hundred  of  its  bonds 
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for  the  Frankfort  and  Eokomo  bonds;  and  nowhere  in  the 
record  is  there  any  intimation  that  Ballon  &  Go.  had  any  oon- 
neotion  whatever  with  snch  agency.  Admitting,  as  is  claimed 
by  the  appellant,  that  Ballon  &  Co.  were  the  financial  agents 
of  the  Toledo,  Oincinnati  and  St.  Louis  Company,  it  does  not 
follow  by  any  means  that  they  might  not  have  been  in  the 
bona  fide  possession  of  a  portion,  or  even  all,  of  the  seventy 
nnexchanged  Frankfort  and  Kokomo  bonds.  There  was  cer- 
tainly nothing  to  prevent  Ballon  &  Co.  from  purchasing  all  of 
those  seventy  bonds  from  the  hdders  of  them  and  disposing 
of  them  as  they  saw  fit.  The  three  bonds  which  they  ob> 
tained  from  Le  Conte  cannot  be  considered  as  having  been 
exchanged  for  a  like  number  of  Toledo,  Cincinnati  and  St. 
Louis  bonds  at  par  value ;  for  they  not  only  gave  Le  Conte  a 
like  number  of  bonds,  but,  as  an  inducement  to  such  toansfer^ 
gave  him,  in  addftion,  two  income  bonds  amounting  to  $1500, 
and  thirty  shares  of  stock.  Such  a  transaction  is  more  in  the 
nature  of  a  negotiation  and  sale  than  an  exchange,  as  oontem« 
plated  by  the  original  arrangement  for  an  exchange  of  bonds. 
In  fact,  there  is  nothing  whatever  to  show,  or  even  to  indi- 
cate, that  these  six  bonds  were  not  part  of  tlie  seventy  bonds 
that  were  not  exchanged,  but  were  given  a  priority  of  lien  by 
the  foredosure  decree.  On  the  contrary,  the  best  of  reasons 
exist  for  holding  that  they  were  not  put  of  the  one  hundred 
and  thirty  bonds ;  for,  according  to  the  statement  of  counsel 
for  appellant,  which  is  borne  out  by  the  record  in  Knedand  v. 
AfMricam  Loan  Co,^  136  U.  S.  69,  those  one  hundred  and 
thirty  bonds  were  taken  up  and  cancelled,  whereas  these  six 
bondi3  do  not  appear  to  have  ever  been  cancelled.  They  must 
have  been,  therefore,  a  part  of  the  seventy  bonds.  The  evi- 
dence shows  clearly  that  Smith  was  a  hofiafide  purchaser  of 
them,  and  it  does  not  show  that  the  appellees  are  not  bona 
fide  holders  of  them.  Coupon  bonds  like  those  in  suit,  pay- 
able to  bearer,  pass  by  delivery;  and  a  bona  fide  purchaser  of 
them  before  maturity  takes  them  freed  from  any  equities  that 
mi^t  have  been  set  up  against  the  original  holders  of  them. 
The  burden  of  proof  is  on  him  who  assails  the  bona  fides  of 
such  purchase.  MxMrraiy  v.  Lardner^  2  Wall  110,  121,  and 
cases  there  cited. 
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Tested  bj  this  role,  the  appellant's  case  must  fail  As 
already  stated,  there  is  nothing  to  show  that  these  six  bonds 
are  not  part  of  the  seventy  unexchanged  Frankfort  and 
Eokomo  bonds,  and  nothing  to  show  any  mala  fides  on  the 
part  of  Smith  and  the  appellees  in  obtaining  possession  of 
than.  Decree  affirmed. 

Mel  Justice  Bradley  was  not  present  at  the  argument,  and 
took  no  part  in  the  decision  of  this  case. 


DWIGHT  V.  MERRITT. 

ERBOB  TO  THE   CIBCUIT   OOUBT   OF  THE    UmTED    STATES    FOB   THE 
SOUTHERN  DISTRICT  OF  NEW  YORK. 

N0.S8I.    Argned  April  S,189L— Decided  May  11, 18Q1. 

Id  an  action  against  a  collector  to  recover  back  an  alleged  excess  of  duties 
imposed  upon  an  importatioi.  of  iron  rails,  the  duty  having  been  imposed 
npon  them  as  **  iron  bars  for  railroads  "  under  Rev.  Stat.  §  2504,  Schedule 
£,  and  the  importer  claiming  that  they  were  subject  to  duty  as  **  wrought 
scrap  iron "  under  the  same  schedule,  the  burden  of  proof  is  on  the 
plaintur  to  satisfy  the  Jury  that  they  had  been  in  actual  use  before  ei^r- 
tation,  and  that  fact  must  l>e  proved  in  order  to  recover. 

The  dutiable  classification  of  articles  imported  must  be  ascertained  by  aa 
examination  of  them,  and  not  by  their  description  in  the  invoice. 

The  statutes  codified  in  the  Revised  Statutes  and  repealed  with  their  enact- 
ment may  be  referred  to  in  order  to  interpret  the  meaning  of  obscure 
and  amblgnous  phrases  in  the  revision ;  but  not  when  the  meaning  |g 
clear  and  free  f^m  doubt 

The  case  is  stated  in  the  opinion. 

JUr.  Edwin  B.  Smith  for  plaintiffs  in  error. 

Mr.  AeeUtant  Attorney  Oeneral  Maury  for  defendant  in 
error. 

Mr.  Justice  Lamar  delivered  the  opinion  of  the  court. 

This  was  an  action  by  an  importer,  the  testator  of  the 
jnesent  plaintifb  in  error,  against  a  late  collector  of  the  port 
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of  New  York,  to  recover  an  alleged  excess  of  duty  exacted 
on  a  cargo  of  iron  rails  imported  from  Fillan,  Russia,  in  Jone^ 
1880. 

The  collector  assessed  a  doty  on  the  merchandise  at  seventy 
cents  per  hundred  pounds,  under  Schedule  E,  sec.  2504,  Rev. 
Stat.,  as  "  iron  bars  for  railroads  or  incline  planes."  The 
importer  claimed  that  the  merchandise  was  dutiable  at  only 
$8  per  ton,  under  the  following  provision  of  the  same 
schedule:  '' Wrought  scrap  iron  of  every  description:  eight 
dollars  per  ton.  But  nothing  shall  be  deemed  scrap  iron 
except  waste  or  refuse  iron  that  has  been  in  actual  use,  and  ia 
fit  only  to  be  remanufactured." 

The  importer  paid  the  duties  as  assessed,  duly  protested 
against  their  exaction  and  appealed  to  the  Secretary  of  the 
Treasury,  who  affirmed  the  ruling  of  the  collector.  There- 
upon this  action  was  brought  to  recover  the  difference 
between  the  duty  exacted  and  what  the  importer  claimed 
should  have  been  exacted,  amounting  to  $2880.65.  The  case 
was  tried  before  Judge  Shipman  and  a  jury,  resulting  in  a 
verdict  and  judgment  in  favor  of  the  collector.  To  review 
that  judgment  this  writ  of  error  is  prosecuted. 

The  bill  of  exceptions  shows  the  following  facts :  The  raik 
in  question  were  completed  rails  and  were  imported  from 
Russia  by  Waterman  &  Co.,  of  Philadelphia,  for  the  purpose 
of  breaking  them  up  and  remanufacturing  them  in  Water- 
man's mill,  at  Danville,  Pennsylvania.  They  were  in  fact  so 
disposed  of.  The  rails  were  not  suitable  for  use  in  this 
country,  in  the  condition  they  were  imported,  being  of  too 
high  a  pattern  to  be  safe,  too  short,  and  too  heavy  and  expen- 
sive. They  were  fit  in  this  country  only  for  remanufacture. 
There  was  no  evidence  that  they  had  ever  been  used  for  any 
purpose  whatever,  or  had  ever  been  laid  on  a  railroad  in 
Russia,  although  they  had  been  sent  to  that  country  for  that 
purpose ;  and  were,  when  imported,  somewhere  from  three  to 
eight  years  old  and  rusty. 

The  evidence  of  the  plaintiff's  witnesses  showed  that  the 
mils,  as  imported,  were  too  expensive  for  profitable  use  on 
American  railroads ;  and  that  at  the  time  of  their  importation  it 
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woold  have  paid  better  to  import  a  new  rail  of  this  oharacter, 
provided  it  ooald  be  entered  under  the  scrap  iron  schedule, 
and  remodelled  for  the  purpose  of  making  railroad  rails,  than 
to  buy  pig  iron  and  manufacture  the  rails  from  that,  because, 
for  the  purpose  of  making  new  iron  rails,  these  rails  werd 
three  processes  further  advanced  than  pig  iron  would  be» 
Those  witnesses  also  testified  that  they  could  not  say  whether 
or  not  the  rails  in  question  had  ever  been  in  actual  use  prior  to 
their  importation. 

The  {daintiff  offered  to  show  by  a  witness  who  was  familiar 
with  the  manufacture  of  iron,  what  the  terms  ^^  scrap  iron '' 
and  ^^  waste  iron  "  usually  meant  in  the  trade,  or  in  commer- 
cial usage,  but  the  defendant  objected;  and  the  court  sus- 
tained the  objection,  on  the  ground  that  those  terms  were 
defined  by  the  statute.  Whereupon  the  plaintiff  saved  an 
exception. 

Another  witness  called  by  the  pltdntiff  was  allowed  to 
testify,  describing  the  different  varieties  of  scrap  iron,  the 
manner  in  which  it  originated  and  the  purposes  for  whidi  it 
was  afterwards  used. 

The  defendant's  witnesses  testified,  in  substance,  that  the 
iiuls  in  question  were  all  of  the  same  length  and  weight,  and 
were  not  broken  on  the  edges  or  elsewhere;  but,  on  cross- 
examination,  they  admitted  that  they  varied  in  weight  some- 
what, there  being  sixty-three  pounds  difference  between  the 
heaviest  and  the  lightest. 

The  court  charged  the  jury  that,  under  the  evidence  and  the 
law  of  the  case,  the  only  question  was  whether  the  iron  had 
been  in  actual  use  prior  to  its  importation,  for  the  require- 
ments of  the  statute,  in  respect  to  actual  use,  applied  as  well 
to  waste  as  to  refuse  iron ;  that  the  burden  of  proof  was  on 
the  plaintiff  to  satisfy  the  jury,  by  a  fair  preponderance  of  the 
evidence,  that  the  rails  had  been  in  actual  use;  and  that, 
unless  that  fact  were  so  proven,  their  verdict  should  be  for  the 
defendant  Counsel  for  the  plaintiff  excepted  to  those  por> 
tions  of  the  charge  above  mentioned,  and  the  only  real  ques- 
tion to  be  determined  here  is  as  to  the  correctness  of  those 
instructions ;  for  if  they  were  correct,  the  evidence-  offered  ns 
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to  the  oommercial  designation  of  the  term  ^^  scrap  iron  "  was  im- 
material, and  there  was  no  error  in  excluding  it  from  the  jary. 

The  provision  of  the  statute  invoked  by  the  plaintiff  is  found 
in  Schedule  E,  sec.  2504,  Bev.  Stat.,  and,  with  its  punctuation, 
as  published  in  the  second  edition  of  the  Bevised  Statutes,  is 
as  follows:  "Wrought  scrap  iron  of  every  description:  eight 
dollars  per  ton.  But  nothing  shall  be  deemed  scriap  iron 
except  waste  or  refuse  iron  that  has  been  in  actual  use,  and  ia 
fit  only  to  be  remanufactured." 

It  is  clear  that  the  rails  were  dutiable  either  under  the  clause 
claimed  by  the  collector  to  embrace  them,  or  under  the  scraps 
iron  clause  above  quoted,  invoked  by  the  plaintiff  in  error, 
since  no  other  provision  of  the  metal  schedule  appears  to  have, 
or  is  claimed  to  have,  any  application  to  the  question,  and  they 
were  confessedly  not  on  the  free  list. 

The  plaintiff  in  error  contends  that  the  action  of  the  col- 
lector was  illegal  in  assessing  as  "  iron  bars  for  railroads  or 
inclined  planes,"  old  iron  rails  which,  it  is  admitted,  were  not 
adapted  to  any  such  use,  nor  imported  for  any  such  purpose, 
but  which  were  manifestly  imported  solely  for  remanufacture. 
It  is  urged  in  support  of  this  view,  that  as  the  law  stood  prior 
to  the  enactment  by  Congress  of  the  Bevised  Statutes  of  the 
United  States,  as  shown  by  the  act  of  March  2, 1861, 12  Stat. 
180,  the  provision  corresponding  to  the  one  under  discussion 
was  in  the  following  words:  "On  all  iron  imported  in  bars 
for  railroads  or  inclined  planes  made  to  patterns  and  fitted  to  he 
laid  down  upon  such  roads  or  planes  withxmt  further  manufaO' 
iure  and  not  exceeding  six  inches  high,  twelve  dollars  per 
ton ; "  that  this  statute  and  phraseology  were  changed  by  the 
act  of  June  30, 1864, 13  Stat.  204,  by  omitting  the  limitation 
of  height  and  substituting  a  rate  by  the  pound  for  that  of  the 
ton,  as  follows :  "  On  all  iron  imported  in  bars  for  railroads 
and  inclined  planes,  made  to  patterns  Bxidjltted  to  be  laid  down 
en  eudk  roads  or  planes  without  further  manufa^urey  sixty 
cents  per  one  hundred  pounds  ;^^  that  an  additional  ten  cents 
per  one  hundred  pounds  was  imposed  under  the  pressure  of 
financial  necessity,  by  the  act  of  March  3, 1865, 13  Stat.  493, 
"  on  iron  bars  for  railroads  or  inclined  planes ; "  and  it  is  in- 
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asted  that)  as  these  two  last-mentioned  tariff  acts  are  r^ro- 
daoed  in  this  brief  phrase  of  the  Re?ised  Statutes,  no  meaning 
shoold  be  attached  to  it  different  from  that  which  obtains  in 
those  statutes.  The  argument  is  ingenious,  but  we  cannot 
agree  with  the  conclusion  to  which  it  conduces. 

The  Bevised  Statutes  are  not  a  mere  compilation  and  con- 
solidation of  the  laws  of  Congress  in  force  on  the  1st  of  Decem- 
ber, 1873.  The  object  of  that  revision  was  to  simplify  and 
bring  together  all  statutes  and  partd  of  statutes  which,  from 
dmilarity  of  subject,  ought  to  be  brought  together,  to  expunge 
redundant  and  obsolete  enactments,  and  to  make  such  alter- 
ations as  might  be  necessary  to  reconcile  contradictions  and 
amend  imperfections  in  the  original  text  of  the  preexisting 
statutes.  All  those  statutes  were  abrogated  by  section  5596, 
which  provides  that  ^'  all  acts  of  Congress  passed  prior  to  said 
first  day  of  December,  one  thousand  eight  hundred  and  seventy- 
three,  any  portion  of  which  is  embraced  in  any  section  of  said 
revision,  are  hereby  repealed,  and  the  section  applicable  thereto 
shall  be  in  force  in  lieu  thereof." 

It  is  true  that  those  statutes,  though  repealed  simultaneously 
with  the  enactment  of  the  Revised  Statutes,  may  be  referr^ 
to  and  considered,  in  order  to  interpret  the  meaning  of  obscure 
and  ambiguous  phrases  in  any  section  of  said  revision ;  but  no 
such  reference  is  necessary  or  proper  in  order  to  modify,  under 
the  color  of  interpretation,  any  phrases  the  meaning  of  which 
is  clear  and  free  from  any  doubt,  except  what  the  terms  of  the 
statute  invoked  may  suggest. 

The  title  of  the  Revised  Statutes  headed  "Duties  Upon 
Imports  "  is  manifestly  intended  to  be  a  complete  system  of 
tariff  legislation,  and  to  embrace  and  provide  for  every  class 
of  imported  articles  subject  tg  import  duties.  The  clause  we 
are  now  considering  in  the  provision  of  Schedule  E,  section 
2604,  is  in  clear,  explicit  and  intelligible  language.  There  is 
nothing  in  that  clause,  or  in  any  other  clause  in  that  section, 
or  in  any  other  section  in  that  title,  which  renders  the  mean- 
ing of  this  particular  phrase  doubtful  or  leaves  room  for  inter- 
pretation or  the  interpolation  of  words  taken  from  other 
preceding  statutes  upon  the  subject. 
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The  next  question  is,  was  the  merchandise,  in  any  sense^ 
datiable  under  the  ^^  scrap  iron ''  schedule  ?  In  other  word% 
was  the  construction  put  upon  that  clause  of  the  statute  the 
correct  one  ?  The  exact  language  of  the  court  in  its  instruc- 
tion to  the  jury  on  this  question  was  as  follows :  '^  The  statute 
defiixes  scrap  iron  to  be  waste  or  refuse  iron  that  has  been  in 
actual  use  and  is  fit  only  to  be  remanufactured.  It  is  in  proof 
that  this  importation  was  fit  in  this  country  only  for  remanu- 
facture.  The  only  question  is,  whether  the  iron  had  been  in 
actual  use,  for  the  requirement  that  it  should  have  been  in 
actual  use  applies  as  well  to  waste  as  to  refuse  iron." 

Looking  to  the  language  of  the  statute,  it  is  clear  that  the 
grammatical  construction  of  it  authorizes  the  conclusion 
adopted  by  the  court ;  and  it  is  immaterial,  in  this  connection^ 
whether  the  terms  "  waste"  and  "refuse"  be  held  to  apply  to 
two  different  classes  of  iron,  as  is  claimed  by  the  plaintifb 
in  error,  or  whether,  as  is  most  probably  the  case,  they  are 
used  in  the  statute  as  synonymous  terms  to  represent  old  iron 
generally.  The  language  of  the  statute  is  plain  and  unambig- 
uous in  its  definition  of  what  shall  constitute  "scrap  iron" 
under  that  schedule.  The  phrase  "  nothing  shall  be  deemed 
scrap  iron  except,"  etc.,  clearly  shows  that  there  might  be 
other  classes  or  kinds  of  scrap  iron  known  to  the  trade  than 
those  mentioned  as  dutiable  under  that  clause  of  the  statute, 
and,  therefore,  clearly  indicates  that  not  everything  generally 
known  as  "  scrap  iron  "  was  dutiable  under  that  clause.  The 
statute  evidently  contemplated  that "  scrap  iron,"  as  known  to 
the  trade  and  in  commercial  usage,  was  rather  a  broad  term^ 
embracing  several  varieties  of  iron;  but  it  was  only  certain 
kinds  of  it  that  were  dutiable  under  that  clause.  We  think 
the  construction  adopted  by  the  court  a  correct  one,  and  that 
any  other  would  be  strain^  and  unauthorized. 

As  persuasive  of  this  view  it  may  be  well  to  state  that  it  is 
the  one  adopted  by  the  Treasury  Department  and  always 
acted  on  in  administering  the  tariff  act ;  and  it  is  the  inter- 
pretation placed  on  the  act  by  Attorney  General  Devens^ 
January  24,  1880,  16  Opinions  Attys.  Gen.  445. 

Moreover,  looking  at  the  clause  of  the  statute  under  which 


Digitized  by  VjOOQIC 


DWIGHT  V.  MEEEITT.  21» 

Opinion  of  the  Coort. 

the  duty  was  assessed,  and  taking  into  consideration  the  actual 
condition  of  the  rails  when  imported,  we  think  the  importer^g 
invoice  improperly  described  the  rails  as  "pieces  iron  rails, 
rusty; "  and  it  would  seem  that  the  classification  made  by  the 
collector  was  right.  They  were  completed  rails,  and  had 
never  been  in  actual  use,  although  they  were  several  years 
old  and  somewhat  rusty.  Their  condition  was  that  of  "  iron 
bars  for  railroads  or  inclined  planes."  True,  they  may  not 
have  been  made  after  the  most  approved  style  of  the  article 
in  use  on  American  railroads;  but  that  does  not  alter  their 
condition  at  that  time,  which  is  the  test  as  to  their  dutiable 
classification.  As  was  said  by  Mr.  Justice  Blatchford,  speak- 
ing for  the  court  in  Worthinffton  v.  Bobbins^  decided  at  the 
present  term,  139  TJ.  S.  337 :  "  In  order  to  produce  uniformity 
in  the  imposition  of  duties,  the  dutiable  classification  of  articles 
hnported  must  be  ascertained  by  an  examination  of  the  imported 
article  itself,  in  the  condition  in  which  it  is  imported."  In 
this  case  the  rails  were  described  in  the  invoice  as  "  pieces  iron 
rails,  rusty ; "  by  the  appraiser  as  "  iron  railway  bars ; "  and 
in  the  original  entry  and  on  the  withdrawal  as  "  pieces  old 
iron  rails."  From  these  descriptions,  which  were  somewhat 
variant,  and  froni  the  completed  condition  of  the  rails  as  rail- 
road rails,  there  was  certainly  nothing  in  the  premises  to  show 
that  they  might  not  have  been  put  into  actual  use  in  this 
country  without  undergoing  the  process  of  remanuf  acture.  All 
the  various  questions  of  utility  and  adaptation  of  the  merchan- 
dise imported  are  not  supposed  to  enter  into  the  decision  of 
the  collector  in  determining  its  dutiable  classification,  under 
the  rale  in  Warihington  v.'BoHbins. 

Judgment  affirmed. 
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TJNIONTOWK  BAITK  v.  MACZET. 

SBBOB  TO  THB  CUBOUIT  OOUBT  OF   THB    UNTTBD    SIATEB    FOB    THB 
DISTRICT  OF  INDIANA. 

No.  8S7.    SabmiUed  April  90, 18^ — IMbld^  May  11, 1891. 

A  promissory  note  made  by  two  persons,  one  as  principal  and  the  other  as 
surety,  was  endorsed  for  the  accommodation  of  the  principal  by  the 
payee,  who  afterwards,  by  agreement  in  writing  with  the  holder,  **  waives 
presentment  for  payment,  protest,  notice  of  protest,  and  consents  that 
the  payment  thereof  may  be  extended  until  he  gives  written  notice  to 
the  contrary."  Held^  that  this  authorized  only  an  extension  assented  to 
by  both  makers  of  the  note ;  that  an  extension  by  agreement  between  the 
holder  and  the  principal,  without  the  consent  of  the  surety,  discharged 
the  endorser;  but  that  no  agreement  for  an  extension  of  time  was  shown 
by  the  following  facts :  The  holder  having  agreed  with  the  principal 
'*  to  extend  the  credit  upon  renewal  notes  made  by  the  same  parties  who 
executed  the  original  notes,"  and  the  surety  being  too  sick  to  Join  In  the 
execution  of  new  notes,  the  holder,  at  the  principal's  request,  sent  him 
a  statement  of  Interest  on  the  notes  for  foor  months,  as  well  as  blank 
renewal  notes  to  be  signed  by  both  makers  when  the  surety  should  be 
able  to  do  so,  and  afterwards  received  such  Interest  from  the  principal, 
after  the  surety's  death,  not  knowing  he  was  dead,  and  expecting  the 
principal  to  procure  and  deliver  renewal  notes  as  before  agreed. 

This  was  an  action  brought  September  14,  1886,  by  the 
Bank  of  Uniontown,  a  corporation  of  Kentocky,  against  David 
J.  Mackey,  a  citizen  of  Indiana,  as  endorser  of  two  promissory 
notes  for  $5000  each,  one  dated  July  20,  and  the  other  July 
29, 1885,  signed  by  the  Mount  Yemon  Mill  and  Elevator  Com- 
pany and  by  George  Naas,  and  payable  to  the  defendant's 
order  at  the  plaintifiTs  bank  in  four  months  after  date,  with 
interest  at  the  rate  of  eight  per  cent  yearly  after  maturity 
until  paid.  The  complaint  contained  four  counts,  two  on  each 
note. 

The  first  and  third  counts  alleged  that  the  note  was  in  fact 
signed  by  the  company  as  principal  and  by  Naas  as  surety, 
and  was  endorsed  by  Mackey  for  the  accommodation  of  the 
company,  and  discounted  by  the  plaintiff  in  July,  1885;  that 
on  November  20, 1885,  Naas  being  then  ill  of  what  proved  to 
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be  his  last  sickiieaBy  and  by  reason  thereof  being  unable  t6 
transact  or  consider  any  matter  of  business,  as  the  defendant 
well  knew,  the  company  desiring  to  renew  the  note,  procured 
the  defendant  to  sign  and  deliver  to  the  plaintiff  an  instru- 
ment in  writing,  (set  forth  in  full,  one  of  which  is  copied  in 
the  maigin^^  uid  the  other  differed  only  in  the  description  of 
the  dates  when  the  note  was  made  and  payable,)  by  which  he 
waived  presentment  for  payment,  protest  and  notice  of  pro- 
test of  the  note,  and  consented  that  the  time  for  the  payment 
thereof  might  be  extended  until  he  should  give  notice  to  the 
contrary  in  writing;  thcU  ati  Deoernlber  29,  1885,  Noob  not 
having  recovered  eufficienOy  to  transact  any  huemese,  or  to 
renew  the  note,  or  to  consent  to  an  extension  of  the  time  qfpay' 
ment  thereof  the  interest  on  the  note  for  fowr  months  after  ma- 
turity VHM  pa/id  hy  the  ccmpamy^  and  the  time  for  payment 
theretjf  was  extended  for  those  four  months;  that  Kaas  had 
died;  and  that  by  force  of  the  statutes  of  Kentucky  (set  forth 
in  the  complaint  and  copied  in  the  margin^  the  note  was 
{daced  on  the  footing  of  a  foreign  bill  of  exchange,  and  the 
plaintiff  was  entitled  to  maintain  its  action;  and  that  no  pari 
of  the  note  had  been  paid  hut  the  interest  thereony  as  above 
stated. 

To  each  of  these  counts  the  defendant  demurred,  and  the 
court  sustained  the  demurrers. 

The  second  and  fourth  counts  were  substantially  like  the 

^  This  memorandmn  witnesseth  that  In  the  matter  of  a  certain  promissoiy 
note  for  flye  thousand  dollars,  dated  July  20, 1885,  and  due  November  20-28, 
1885,  wherein  the  Mount  Vernon  Mill  and  Elevator  Company  and  George 
Kaas  are  makers  and  D.  J.  Mackey  is  endorser,  the  undersigned  he!reby 
waives  presentment  for  payment,  protest,  notice  of  protest,  and  consents 
that  the  payment  thereof  may  be  extended  until  he  gives  written  notice  to 
the  contrary.  Dated  at  Evansville,  Indiana,  this  20th  day  of  Novemter, 
1885.  D.  J.  Mackey. 

*  "  Promissory  notes  payable  to  any  person  or  persons,  or  to  a  corpora- 
tion, and  payable  and  negotiable  at  any  bank  Incorporated  under  any  law  of 
this  commonwealth,  or  organized  in  this  commonwealth  under  any  law  of 
the  United  States,  which  shall  be  endorsed  to  and  discounted  by  the  banlc  at 
which  the  same  is  payable,  or  by  any  other  of  the  banks  in  this  common- 
wealth, as  above  specified,  shall  be,  and  they  are  hereby,  placed  on  the  same 
footing  as  foreign  bills  of  exchange."    Gen.  SUt.  c.  22,  §  21. 
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first  and  third,  except  in  sabstitnting,  for  the  Words  abo^e 
printed  in  italios,  an  allegation  (after  setting  forth  the  instm- 
ment  of  November  20,  1885)  that  ^4n  consideration  of  the 
agreements  therein  contained,  this  plaJntifF  did  not  canse  the 
said  note  to  be  protested  for  nonpayment,  and  consented  that 
it  might  be  renewed,  and  forebore  to  sne  thereon  nntil  after 
the  decease  of  said  Naas,"  and  an  ijlegation  that  no  part  of 
the  note  had  been  paid  but  the  sum  of  $136.65  paid  on 
December  29, 1885. 

To  each  of  these  counts  the  defendant  filed  an  answer,  ad- 
mitting the  making  of  the  notes  by  the  company  as  principal, 
and  by  Kaas  as  surety,  and  the  defendant's  endorsement 
thereof  for  the  accommodation  of  the  company;  and  setting 
up  that  on  December  21,  1885,  Naas  died,  leaving  children^ 
that  on  December  24,  1885,  an  administrator  of  his  estate  was 
appointed  and  qualified ;  and  tha);  on  December  29,  1885,  the 
plaintiff,  in  consideration  of  the  payment  to  it  by  the  com- 
pany of  interest  on  the  note  for  four  months  and  three  days 
from  its  maturity,  agreed  with  the  company  to  extend  the 
time  of  payment  of  the  note  for  that  p^od,  all  of  which  was 
done  without  the  knowledge  or  consent  of  the  defendant  or  of 
the  administrator  of  Kaas.  A  replication  was  filed,  a  jury 
was  duly  waived  in  writing,  and  the  case  was  submitted  upon 
the  issues  of  fact  to  the  decision  of  the  court,  which  made 
the  following  findings  of  fact: 

"When  the  notes  in  suit  were  about  to  mature,  to  wit, 
November  20, 1885,  the  plaintiff  having  signified  to  the  prin- 
cipal debtor,  the  mill  and  elevator  company,  its  willingness  to 
extend  the  credit  upon  renewal  notes  made  by  the  same  par- 
ties who  executed  the  original  notes,  but  the  surety,  Naas, 
being  too  sick  to  join  in  the  execution  of  new  notes,  the  offi- 
cers of  the  mill  and  elevator  company  prepared  and  procured 
the  defendant  Mackey  to  sign  the  writings  set  out  in  the  com- 
plaint, waiving  presentment,  protest,  etc.,  of  the  notes  in  suit 

"  From  this  time  until  December  29, 1885,  various  conmiUni- 
cations,  verbal  and -written,  passed  between  the  officers  of  the 
plaintiff  bank  and  the  officers  or  agents  of  the  mill  and  eleva> 
tor  company  in  reject  to  the  renewal  of  tiiese  notes,  inolnd- 
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ing  a  letter  of  the  latter,  dated  December  2, 1885,  whioh  is  of 
the  tenor  following :  ^  Owing  to  Mr.  George  Kaas's  continued 
illness  we  have  not  as  yet  presented  to  him  the  matter  of  the 
renewal  of  oar  paper.  If  yon  will  kindly  send  us  statement 
of  interest  for  four  months,  we  will  remit  the  amount ;  also 
please  send  few  Uank  notes,  so  that  we  can  have  them  filled 
out  at  earliest  opportunity.' 

'^  In  reply  to  said  letter  the  plaintiff  sent  to  the  defendant 
the  blank  notes  filled  out  for  four  months,  ready  for  signature, 
and  also  a  statement  of  the  amount  of  interest,  with  the  direc- 
tion that  the  interest  should  be  remitted  along  with  the  re- 
newal notes. 

^'On  December  21,  Naas  died  intestate  at  his  home  Jn  Mt 
Yemon,  Indiana,  leaving  children,  and  on  December  30, 1885, 
William  Louden  was  appointed  administrator  of  his  estate. 

^^  On  December  29,  the  mill  and  elevator  company  paid  to 
the  plaintiff  and  the  plaintiff  received  the  sum  of  $273.30,  as 
and  for  the  interest  upon  the  notes  in  suit  for  four  months  on 
eadi  from  the  date  ol  maturity — that  is  to  say,  from  the  23d 
and  29th  days  respe^^vely  of  November,  1885,  until  the  26th 
day  of  March  and  the  Ist  day  of  April,  1886,  and  being  interest 
in  advanoe  from  December  29, 1885,  until  the  last-named  dates. 

'^  When  this  interest  was  paid  and  received,  the  oflBcers  of 
the  bank  were  ignorant  of  the  death  of  George  Naas,  and 
still  e]^pected  the  mill  and  elevator  company  to  procure  and 
deliver  renewal  notes  as  theretofore  had  been  proposed. 
Nothing  was  said,  at  the  time,  expressly  in  respect  to  an 
agreement  for  an  extension  of  time,  nor  was  anything  said  to 
<]uaUfjf  or  affect  the  legal  force  of  the  payment  and  receipt  of 
the  interest  in  advance.  Neither  the  heirs  nor  the  legal  rep- 
resentatives of  Naas  knew  of  or  ever  afterwards  assented  to 
this  payment  of  interest,  or  to  an  extension  of  the  time  MA 
payment  on  those  notes. 

^'The  defendant  Mackey  neither  at  nor  before  the  time 
thereof  had  knowledge  of  this  payment  of  interest,  and  never 
afterwards  did  he  assent  to  or  ratify  the  transaction  with  a 
knowledge  that  it  had  been  done  without  the  consent  of  the 
heirs  and  of  the  representative  of  Naas." 
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Upon  the  &ct8  qpedally  found,  the  ooort  oondnded,  as 
matter  of  law,  ^^  Uiat  there  was  made  an  agreement  for  im 
extension  of  time,  as  alleged  in  the  answer,  whereby  the  heira 
and  representative  of  the  estate  of  the  surety,  Naas,  were 
released  from  liability  on. the  notes  in.  suit;  and  this  having 
been  done  without  the  consent  of  the  defradant  Maokey,  he  is 
also  released  from  liability,  and  is  entitled  to  judgment  in  his 
favor  upon  the  issues  joined  and  for  his  costs." 

Judgment  was  rendered  accordingly  for  the  defendant^  and 
the  plaintiff  sued  out  this  writ  of  error. 

Mr.  S.  B.  Vance  for  plaintiff  in  error. 

Mr.  G.  V.  Memies  for  defendant  iiFerror. 

Mb.  JusnoE  Gbat,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  being  alleged  by  the  plaintiff,  and^admitted  by  ihe  de- 
fendant, that  Kaas,  one  of  the  makers  of  the  notes  in  suit, 
signed  them  as  surety  for  the  Mount  Yemoa  Mill  and  Elevator 
Company,  the  other  maker,  and  that  the  defendant,  Maokey, 
endorsed  the  notes  for  the  acconunodaticm  of  that  company, 
there  can  be  no  doubt  that  an  agreement  brt  ween  the  holder 
of  the  notes  and  the  principal  maker  to  extend  the  time  of 
payment  for  a  definite  time,  without  the  consent  of  the  surety, 
would  discharge  him,  and  that  such  discharge  of  the  surety, 
without  the  consent  of  the  endorser,  would  discharge  the  en- 
dorser also. 

The  agreement  in  writing  between  the  holder  and  the  en- 
dorser, as  to  each  note,  by  which  the  endorse  ^^  consents  that 
the  payment  thereof  may  be  extended  until  he  gives  writt^i 
notice  to  the  contrary,"  evidently  contemplated  and  authorised 
only  an  extension  of  time  which  should  neither  discharge  nor 
increase  the  liability  of  any  party  to  the  note.  It  looked  to 
an  extension  consented  to  by  both  the  makers  of  the  note,  and 
leaving  them  both  liable  to  pay  it  at  the  end  of  the  extended 
time ;  and  not  to  an  extension  of  time  by  agreement  betwera 
the  holder  and  the  principal  maker  only,  whidi  would  dis- 
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chai^  the  seoond  maker,  being  only  a  surety,  and  prevent  the 
endorser,  upon  paying  the  amount  of  the  note,  from  having 
reooorse  to  him,  as  well  as  to  the  principal. 

As  the  first  and  third  counts  alleged  an  extension  of  the 
time  oi  payment  of  the  note  by  the  holder  by  agreement  with 
the  principal  maker  only,  without  any  knowledge  or  consent 
of  the  surety,  the  demurrers  to  those  counts  were  rightly  sua* 
tained. 

But  upon  the  second  and  fourth  counts  the  case  is  presented 
in  a  dififerent  aspect. 

Each  of  these  counts,  without  alleging  either  the  receipt  by 
the  plaintiff  of  any  interest  or  other  consideration  from  the 
defendant,  or  any  agreement  to  renew  or  extend  the  note  for 
ft  definite  time,  simply  alleged  generally  that  the  plaintiff  did 
not  cause  the  note  to  be  protested  for  nonpayment,  and  con- 
sented that  it  might  be  renewed,  and  forbore  to  sue  thereon 
until  after  the  death  of  the  surety.  This  was  not  an  allegation 
of  a  definite  agreement  to  forbear  to  sue,  but  only  of  an  actual 
forbearance,  which  would  not  discbarge  a  surety  or  an  endorser. 

The  defendant  evidently  so  understood  the  allegations  of 
these  counts,  for,  instead  of  demurring  to  them,  (as  he  had  to 
the  other  counts,)  he  answered,  setting  up  a  definite  agree- 
ment between  the  plaintiff  and  the  principal  maker  to  extend 
the  time  of  payment  of  the  note  for  four  months  from  its 
maturity,  in  consideration  of  the  payment  of  interest  on  the 
note  during  such  extension  of  time. 

But  the  special  findings  of  fact  wholly  fail  to  support  this 
defence.  From  those  findings  it  appears  that,  the  plaintiff 
having  signified  to  the  principal  maker  its  willingness  ^^to 
extend  the  credit  upon  renewal  notes  made  by  the  same  parties 
who  executed  the  original  notes,"  and  the  surety  being  too 
sick  to  join  in  the  execution  of  new  notes,  the  plaintiff  sent  to 
the  principal  maker,  at  its  request,  a  statement  of  the  interest 
for  four  months,  as  well  as  blank  renewal  notes  to  be  signed 
by  both  makers  when  the  surety  should  be  able  to  do  so ;  and 
that  such  interest  was  paid  by  the  principal  and  received  by 
the  plaintiff  after  the  surety's  death,  the  plaintiff  at  that  time 
being  ignorant  of  his  death,  and  ex|>ecting  that  the  principal 
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would  procure  and  deli?er  renewal  notes  as  before  proposed, 
and  nothing  being  then  said  as  to  an  agreement  for  an  ex- 
tension of  time,  or  as  to  the  effect  of  the  payment  of  interest 
^o  present  agreement  for  an  extension  of  time  can  be  inferred 
from  the  mere  payment  of  interest  under  such  circumstances. 
The  necessary  conclusion  from  the  facts  found  is,  that  the 
plaintiff  never  agreed  to  extend  payment  of  the  old  notes, 
except  upon  receiving  new  ones  signed  by  both  makers,  which 
were  never  given ;  and  that  the  payment  of  interest  has  no 
effect  upon  the  case,  except,  as  admitted  in  the  complaint,  by 
way  of  deduction  from  the  amount  that  the  plaintiff  is  entitled 
to  recover. 

Judgment  reversed^  a/nd  case  remcmded  with  directions  to 
enter  judgment  for  the  plaintiff  on  the  second  a/nd  fourth 
counts. 


EQUITABLE  LIFE  ASSURANCE  SOCIETY  v. 
CLEMENTS. 

SSBOB  TO  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOB  THE 
WESTERN   DISTRICT  OF    MISSOURI. 

No.  340.    Argued  April  23,  M,  1891.  —  Decided  May  11, 1801. 

A  policy  of  Insurance,  executed  in  New  York  by  a  New  York  corporation 
doing  business  in  Missouri,  upon  an  application  signed  In  Missouri  by  a 
resident  of  Missouri,  made  part  of  the  contract,  and  declaring  that  it 
'*  shall  not  take  effect  until  the  first  premium  shall  have  been  actually 
paid  during  the  life  of  the  person  proposed  for  assurance,"  and  which  is 
deliyered,  and  the  first  premium  paid,  in  Missouri,  is,  in  the  absence  of 
evidence  of  the  company's  acceptance  of  the  application  in  New  York, 
a  Missouri  contract,  and  governed  by  the  laws  of  Missouri. 

The  Revised  Statutes  of  Missouri  of  1879,  §§  5983-^986,  establish  a  rule  of 
commutation  upon  default  In  pajrment  of  premium  after  two  premiums 
have  been  paid  on  a  policy  of  life  insurance,  which  cannot  be  varied  or 
waived  by  express  provision  in  the  contract,  except  in  the  cases  specified 
in  those  statutes. 

This  was  an  action  brought  by  Alice  L.  Wall,  a  citizen  of 
Missouri  and  widow  of  Samuel  E.  Wall,  and  prosecuted  by 
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Benjamin  F.  Pettus,  her  administrator,  against  the  Equitable 
Life  Assurance  Society  of  the  United  States,  a  corporation  of 
New  York  and  doing  business  in  Missouri,  on  a  policy  of  in- 
surance executed  by  the  defendant  at  its  office  in  the  city  of 
New  York  on  December  23, 1880,  upon  the  life  of  Samud  E. 
Wall,  by  which,  in  consideration  of  the  payment  of  $136.25. 
by  him,  and  of  the  payment  of  a  like  sum  on  or  before  Decem- 
ber 15  in  each  year  during  the  continuance  of  the  contract,  it 
promised  to  pay  to  Alice  L.  Wall,  his  wife,  $5000  at  its  office 
m  the  city  of  New  York,  within  sixty  days  after  satisfactory 
proofs  of  his  death. 

'^  And  further,  that  if  the  premiums  upon  this  policy  for  not 
less  than  three  complete  years  of  assurance  shall  have  been 
duly  received  by  said  society,  and  this  policy  should  thereafter 
become  void  in  consequence  of  default  of  payment  of  a  subse- 
quent premium,  said  society  will  issue,  in  lieu  of  such  policy,  a 
new  paid-up  policy,  without  participation  in  profits,  in  favor 
of  said  Alice  L.  Wall,  if  living,"  "  for  the  entire  amount  which 
the  full  reserve  on  this  policy,  according  to  the  present  legal 
standard  of  the  State  of  New  York,  will  then  purchase  as  a 
single  premium,  calculated  by  the  regular  table  for  single- 
premium  policies  now  published  and  in  use  by  the  society: 
Provided,  however,  that  this  policy  shall  be  surrendered,  duly 
receipted,  within  six  months  of  the  date  of  default  in  the  pay- 
ment of  premium,  as  mentioned  above. 

"  This  policy  is  issued  and  accepted  upon  the  condition  that 
the  provisions  and*  requirements  printed  or  written  by  the 
society  upon  the  back  of  this  policy  are  accepted  by  the 
assured  as  part  of  this  contract  as  fully  as  if  they  w^re  recited 
at  length  over  the  signatures  hereto  affixed." 

Among  the  provisions  and  requirements  printed  on  the  back 
of  the  policy  were  the  following: 

"4.  AJl  premiums  are  due  in  the  city  of  New  York,  at  the 
date  named  in  the  policy ;  but  at  the  pleasure  of  the  society 
suitable  persons  may  be  authorized  to  receive  such  payments 
at  other  places,  but  only  on  the  production  of  the  society's 
receipt  therefor,  signed  by  the  president,  vice-president,  actu- 
ary, secretary  or  assistant  secretary,  and  countersigned  by  the 
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person  to  whom  the  payment  is  made.  'No  payment  made  to 
any  person,  except  in  exohange  for  snch  receipt,  \yill  be  recog- 
nized by  the  society.  All  premiums  are  considered  payable 
annually  in  ad?ance;  when  the  premium  is  made  payable  in 
semi-annual  or  quarterly  instalments,  that  part  of  the  year's 
premiums,  if  any,  which  remains  unpaid  at  the  maturity  of 
this  contract,  shall  be  regarded  as  an  indebtedness  to  the 
tociety  on  account  of  this  contract,  and  shall  be  deducted 
from  the  amount  of  the  claim;  and  if  any  premium  or  instal- 
ment of  a  premium  on  this  policy  shall  not  be  paid  when  due, 
this  policy  shall  be  void;  nevertheless  nothing  herein  shall  be 
construed  to  deprive  the  holder  of  this  policy  of  the  privilege 
to  demand  and  receive  paid-up  insursAce  in  accordance  with 
the  agreement  contained  in  this  policy. 

<^  5.  The  contract  between  the  parties  hereto  is  completely 
set  forth  in  this  policy  and  the  applicatioa  therefor,  taken 
together,  and  none  of  its  terms  can  be  modified,  nor  any  for- 
feiture under  it  waived,  except  by  an  agreement  in  writing, 
signed  by  the  president,  vice-president,  actuary,  secretary  or 
assistant  secretary  of  the  4M>ciety,  whose  authority  for  this  pur^ 
pose  will  not  be  delegated. 

^^  6.  If  any  statement  made  in  the  application  for  this  policy 
be  in  any  respept  untrue,  this  policy  shall  be  void." 

The  application  for  the  policy  was  dated  at  Windsor  in 
the  State  of  Missouri,  December  15,  1880,  addressed  to.  the 
defendant,  and  signed  by  Samuel  E.  Wall  and  Alice  L. 
Wall;  and  the  parts  of  it  relied  on  by  the  defenduit  were 
as  follows: 

^'27.  Does  the  person  for  whose  benefit  the  assurance  is 
effected,  in  consideration  of  the  agreements  contained  in  the 
policy  hereby  applied  for,  (providing  for  paid-up  insurance  in 
the  event  of  surrender  of  the  policy  at  certain  periods  and 
under  certain  conditions  specified,)  waive  and  relinquish  all 
right  or  claim  to  any  other  surrender  value  than  that  so  pro- 
vided, whether  required  by  a  statute  of  any  State  or  nott" 
"Yes." 

"It  is  hereby  declared  and  agreed  that  all  the  statements 
and  answers  written  on  this  application  are  warranted  to  be 
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true,  and  are  offered  to  the  society  as  a  consideration  of  the 
cckitract,  which  shall  not  take  effect  until  the  first  premiom 
shall  have  been  actually  paid  daring  the  life  of  the  person 
herein  proposed  for  assurance." 

The  petition  alleged  that,  in  consideration  of  the  sum  of 
$136.35  paid  to  the  defendant  by  Samuel  E.  Wall,  and  of  the 
farther  agreement  on  his  part  to  pay  to  the  defendant  an 
annual  premium  of  $136.25  on  or  before  December  15  in  each 
year  during  the  continuance .  of  the  contract,  the  defendant 
«<made,  executed  and  delivered  to  said  Samuel  E.  Wall,  who 
was  then  and  all  the  times  hereinafter  mentioned  a  resident 
of  the  State  of  Missouri,  and  in  which  State  the  said  policy 
was  delivered  and  the  said  premiums  paid,"  the  policy  of  in- 
surance, above  stated. 

The  answer  admitted  that  .said  Wall  was  a  resident  of  the 
State  of  Missouri,  and  that  the  policy  of  insurance,  ^' after 
being  applied  for  to  and  executed  by  the  defendant,  was,  at 
the  request  of  the  said  Wall,  transmitted  to  the  State  of  Mia-^ 
souri  and  was  delivered  to  said  Wall  in  said  State,"  and  "that 
the  annual  premiums  due  on  said  policy  on  December  IS,  1881, 
and  December  15, 1882,  were  paid,  as  also  the  cash  premium 
doe  when  said  policy  was  issued." 

The  plaintiff  alleged  in  the  petition,  and  proved  at  the 
trial,  that  Samuel  E.  Wall  failed  to  pay  the  premium  due 
December  15, 1883;  that  he  died  January  21,  1884;  that  the 
defendant,  on  notice  of  his  death,  denied  its  liability,  and 
thereby  waived  furt.:er  proof  thereof;  that  on  December  15, 
1883,  the  policy  had  acquired  a  net  value  of  $161.05,  as  com- 
puted upon  the  American  experience  table  of  mortahty,  with 
four  and  a  half  per  cent  annual  interest;  that  neither  Wall 
nor  his  wife  was  then  indebted  to  the  defendant,  on  account 
of  past  premiums  on  the  policy,  or  otherwise;  that  his  age 
at  that  time  was  thirty-nine  years;  and  that  threerfourths 
of  such  net  value,  applied  and  taken  as  a  net  single  premium 
for  temporary  insurance  for  the  full  amount  written  in  the 
policy,  would  continue  the  policy  in  force  until  August  30, 
1886. 

xThe  plaintiff  claimed  the  full  amount  of  the  policy,  with 
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interest,  by  virtue  of  the  provisions  of  the  Bevised  Statates  of 
Missouri  of  187v,  which  are  copied  in  the  margin.^. 

^  8bc.  5988.  No  policy  of  insurance  oh  life,  hereafter  issned  by  any  life 
insnrance  company  anthorized  to  do  bnainess  in  this  State,  on  and  after 
the  first  day  of  Angnst,  a.d.  1879,  shall,  after  payment  npon  it  of  two  full 
annual  preminms,  be  forfeited  or  become  yoid^  by  reason  of  the  non- 
payment of  premium  thereon ;  bat  it  shall  be  sabject  to  the  following  rales 
of  tommntation,  to  wit :  The  net  valae  of  the  policy,  whei^  the  premiom 
becomes  due  and  is  not  paid,  shall  be  computed  upon  the  American  experi- 
ence table  of  mortality,  with  four  and  one-half  per  cent  interest  per  annum; 
and  after  deducting  from  three-fourths  of  such  net  value  any  notes  or 
other  indebtedness  to  the  company,  given  on  account  of  past  premium  pay- 
ments on  said  policy  issued  to  the  insured,  which  indebtedness  shall  then 
be  cancelled,  the  balanoe  shall  be  taken  as  a  net  single  premiuip  for  tem- 
porary insurance  for  the  full  amount  written  in  the  policy,  and  the  term 
for  which  such  temporary  insurance  shall  *be  in  force  shall  be  determined 
by  the  age  of  the  person  whose  life  is  insured  at  the  time  of  the  default  of 
premium  and  the  assumption  of  mortality  and  interest  aforesaid. 

Sbc.  5984.  At  any  time  after  the  payment  of  two  or  more  full  annual 
premiums,  and  not  later  than  sixty  days  from  the  beginning  of  the  extended 
insnrance  provided  in  the  preceding  section,  the  legal  holder  of  the  policy 
may  demand  of  the  company,. and  the  company  shall  issue,  its  paid-up 
policy,  which,  in  case  of  an  ordinary  life  policy,  shall  be  for  such  an 
amount  as  the  net  value  of  the  original  policy  at  the  age  and  date  of  lapse, 
computed  according  to  the  American  experience  table  of  mortality,  with 
interest  at  the  rate  of  four  and  one-half  per  cent  per  annum,  without  deduc- 
tion of  indebtedness  on  account  of  said  policy,  will  purchase,  applied  as  a 
single  premium  upon  the  table  rates  of  the  company. 

Sbc.  5985.  If  the  death  of  the  insured  occur  within  the  term  of  tempo- 
rary insurance  covered  by  the  value  of  the  policy  as  determined  in  section 
5988,  and  if  no  condition  of  the  insurance  other  than  the  payment  of 
premiums  shall  have  been  violated  by  the  insured^  the  company  shall  be 
bound  to  pay  the  amount  of  the  policy,  the  same  as  if  there  had  been  no 
default  in  the  payment  of  premium,  anything  in  the  policy  to  the  contraiy 
notwithstanding:  Provided,  however,  that  notice  of  the  claim  and  proof 
of  the  death  shall  be  submitted  to  the  company  in  the  same  manner  as  pro- 
vided by  the  terms  of  the  policy  within  ninety  days  after  the  decease  of 
the  insured. 

Sec.  5986.  The  three  preceding  sections  shall  not  be  applicable  in  the 
following  cases,  to  wit:  If  the  policy  shall  contain  a  provision  for  an 
unconditional  cash  surrender  value  at  least  equal  to  the  net  single  premium 
for  the  temporary  Insurance  provided  hereinbefore;  or  for  the  uncon- 
ditional commutation  of  the  policy  to  nonforfeitable  paid-up  insurance  for 
which  the  net  value  shall  be  equal  to  that  provided  for  in  section  6984 ;  or 
if  the  legal  holder  of  the  policy  shall,  within  sixty  days  after  default  of 
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The  grounds  of  defenoe  relied  on  were:  Ist.  That  the 
polioj  was  a  oontract  governed  by  the  laws  of  the  State  of 
N^ew  York  and  not  by  the  laws  of  the  State  of  Missouri.  3d. 
That  if  it  was  governed  by  the  laws  of  Missouri,  then  the 
atipolations  in  the  policy  and  in  the  application  therefor  were 
valid  and  binding  on  the  plaintiff  as  a  waiver  of  the  pro- 
visions of  §  5983  of  the  Bevised  Statutes  of  Missouri. 

The^court,  on  motion  of  the  plaintiff,  ordered  the  parts  of 
the  answer  which  set  up  these  defences  to  be  'struck  out, 
delivering  the  ofMnion  reported  in  32  Fed.  Bep.  278;  and 
afterwards,  upon  a  submission  of  the  case  to  its  decision  with- 
out a  jury,  declined  to  sustain  these  defences,  and  rendered 
judgment  for  the  plaintiff  in  the  sum  of  $6125.  The  defend- 
ant duly  excepted  to  these  rulings,  and  sued  out  this  writ  of 
error. 

Mr.  Henry  HUchoodk  for  plaintiff  in  error.  Mr.  O.  A. 
Madill  and  Mr.  O.  A.  Finkdnburg  were  with  him  on  the 
briefs 

Mr.  L.  C.  Krwuihqff  for  defendant  in  error.  Mr.  Matthew 
A.  Fyhe  was  with  him  on  the  brief. 

Mb.  JusncB  Gray,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Upon  the  question  whether  the  contract  sued  on  was  made 
in  New  York  or  in  Missouri,  there  is  nothing  in  the  record, 
except  the  policy  and  application,  the  petition  and  answer,  by 
which  the  facts  appear  to  have  been  as  follows :  The  assured 
was  a  resident  of  Missouri,  and  the  application  for  the  policy 
was  signed  in  Missouri.  The  policy,  executed  at  the  defend- 
ant's  office  in  New  York,  provides  that "  the  contract  between 
the  parties  hereto  is  completely  set'  forth  in  this  policy  and 
?  ■     ■  '      '  I.I 

premimn,  snnreiider  the  poUcy  and  accept  f rofti  the  company  another  form 
of  policy ;  or  If  the  policy  shall  be  surrendered  to  the  company  for  a  con- 
sideration adequate  in  the  judgment  o'f  the  legal  holder  thereof;  then,  and 
in  any  of  tiie  foregoing  cases,  this  act  shall  not  be  applicable. 
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the  application  therefor,  taken  together."  The  application 
declares  that  the  contract  '^  shall  not  take  effect  until  the  first 
premium  shall  have  been  actually  paid  during  the  life  of  the 
person  herein  proposed  for  assurance."  The  petition  alleges 
that  that  premium  and  two  annual  premiums  were  paid  in 
Missouri.  The  answer  expressly  admits  the  payment  of  the 
tl^ree  premiums,  and,  by  not  controverting  that  they  were 
paiid  in  Missouri,  admits  that  fact  also,  if  material  Missouri 
Bev.  Stat  1879,  §  3545.  The  petition  further  alleges  that  the 
policy  was  delivered  in  Missouri ;  and  the  answer  admits  that 
the  policy  was,  ^<  at  the  request  of  the  said  Wall,  transmitted 
to  the  State  of  Missouri  and  was  delivered  to  said  Wall  in  said 
State."  If  this  form  of  admission  does  not  imply  that  the 
policy  was  at  the  request  of  Wall  transmitted  to  another  per- 
son, perhaps  the  company's  agent,  in  Missouri,  and  by  him 
there  delivered  to  Wall,  it  is  qujte  consistent  with  such  a  state 
of  facts ;  and  there  is  no  evidence  whatever,  or  even  averment, 
that  the  policy  was  transmitted  by  mail  directly  to  Wall,  or 
that  the  company  signified  to  Wall  its  acceptance  of  his  appli- 
cation in  any  other  way  than  by  the  delivery  of  the  policy  to 
him  in  Missouri.  Upon  this  record,  the  conclusion  is  inevitable 
that  the  policy  never  became  a  completed  contract,  binding 
either  party  to  it,  until  the  delivery  of  the  policy  and  the  pay- 
ment of  the  first* premium  in  Missouri ;  and  consequently  that 
the  policy  is  a  Missouri  contract  and  governed  by  the  laws 
of  Missouri. 

By  the  Revised  Statutes  of  Missouri  of  1879,  in  force  when 
this  policy  was  made,  it  was  enacted  as  follows:  By  §  5983, 
"  no  policy  of  insurance  on  life,  hereafter  issued  by  any  life 
insurance  company  authorized  to  do  business  in  this  State, 
shall,  after  payment  upon  it  of  two  full  annual  premiums,  be 
forfeited  or  become  void,  by  reason  of  the  nonpayment  of 
premium  thereon;  but  it  shall  be  subject  to  the  following 
rules  of  commutation,  to  wit : "  The  net  value  of  the  policy  is 
to  be  computed,  and  the  insurance  is  to  continue  in  force  for 
the  full  amount  of  the  policy  for  such  time  as  three-fourths  of 
such  net  value  will  be  a  premium  for,  according  to  the  rules 
of  commutation  prescribed  in  that  section.    By  §  5984,  the 
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holder  of  the  policy,  within  sixty  days  from  the  beginning  of 
saoh  temporary  insurance,  may  elect  to  take  a  paid-up  policy 
for  such  amount  as  the  net  value  aforesaid  would  be  a  premium 
for.  By  §  5985,  if  the  assured  dies  within  the  term  of  tem- 
porary insurance,  as  determined  by  §  5983,  and  there  has  been 
no  breach  of  any  other  condition  of  the  policy, ''  the  company 
shall  be  bound  to  pay  the  amount  of  the  policy,  the  same  as 
if  there  had  been  no  default  in  the  payment  of  premium,  any- 
tiiin^  in  the  policy  to  the  contrary  notwithstanding.'' 

The  manifest  object  of  this  statute,  as  of  many  statutes 
regulating  the  form  of  policies  of  insurance  on  lives  or  against 
fires,  is  to  prevent  insurance  companies  from  inserting  in  their 
policies  conditions  of  forfeiture  or  restriction,  except  so  far  as 
the  statute  permits.  The  statute  is  not  directory  only,  or 
subject  to  be  set  aside  by  the  company  with  the  consent  of 
the  assured ;  but  it  is  mandatory,  and  controls  the  nature  and 
terms  of  the  contract  into  which  the  company  may  induce  the 
assured  to  enter^  This  clearly  appears  from  the  unequivocal 
words  of  command  and  of  prohibition  above  quoted,  by  which, 
in  §  5983,  ^'no  policy  of  insurance"  issued  by  any  life  insur- 
ance company  authorized  to  do  business  in  this  State  '^  shall, 
after  the  payment  of  two  full  annual  premiums,  be  forfeited 
or  become  void,  by  reason  of  the  nonpayment  of  premium 
thereon  ;  but  it  shall  be  subject  to  the  following  rules  of  com- 
mutation;" and,  in  §  5985,  that  if  the  assured  dies  within  the 
term  of  temporary  insurance,  as  determined  in  the  former 
section,  '^the  compiany  shall  be  bound  to  pay  the  amount  of 
the  policy,"  *' anything  in  the  policy  to  the  contrary  notwith- 
standing." 

This  construction  is  put  beyond  doubt  by  §  5986,  which,  by 
specifying  four  cases  (two  of  which  relate  to  the  form  of  the 
policy)  in  which  the  three  preceding  sections  '^  shall  not  be 
applicable,"  necessarily  implies  that  those  sections  shall  con- 
trol all  cases  not  so  specified,  whatever  be  the  form  of  the 
policy. 

Of  the  cases  so  specified,  the  only  ones  in  which  the  terms 
of  the  policy  are  permitted  to  differ  from  the  plan  of  the 
statute  are  the  first  and  second,  which  allow  the  policy  to 
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stipulate  for  the  holder's  receiving  the  fall  benefit,  either  in 
cash,  or  by  a  new  paid-up  polioy,  of  the  three-fourths  of  the 
net  value,  as  determined  by  §§  5983  and  5984.  The  other  two 
cases  specified  do  not  contemplate  or  authorize  any  provision 
in  the  contract  itself  inconsistent  with  the  statute ;  but  only 
permit  the  holder  to  surrender  the  policy,  either  in  lieu  of  a 
tiew  policy,  or  for  a  consideration  adequate  in  his  judgment 
in  defining  each  of  these  two  cases,  the  statute,  while  allowing 
the  holder  to  make  a  new  bargain  with  the  confpany,  at  the 
time  of  surrendering  the  policy,  and  upon  such  terms  as,  on 
the  facts  then  appearing,  are  satisfactory  to  him,  yet  signifi- 
cantly, and,  it  must  be  presumed,  designedly,  contains  nothing 
having  the  least  tendency  to  show  an  intention  on  the  part  of 
the  legislature  that  the  company  might  require  the  assured  to 
agree  in  advance  that  he  would  at  any  future  time  surrender 
the  policy  or  lose  the  benefit  thereof,  upon  any  terms  but 
those  prescribed  in  the  statute. 

It  follows  that  the  insertion,  in  the  policy,  of  a  provision  for 
a  different  rule  of  commutation  from  that  prescribed  by  the 
statute,  in  case  of  default  of  payment  of  premium  after  three 
premiums  have  been  paid;  as  well  as  the  insertion,  in  the 
application,  of  a  clause  by  which  the  beneficiary  purports  to 
^^  waive  and  relinquish  all  right  or  claim  to  any  other  sur- 
render value  than  that  so  provided,  whether  required  by  a 
statute  of  any  State,  or  not;"  is  an  ineffectual  attempt  to 
evade  and  nullify  the  clear  words  of  the  statute. 

Judgment  affirmed. 


BLOCK  v.DAELING. 

XBBOB  TO  THB  CIRCUIT    COURT  OF  THE  UNITED    STATES    FOB    THE 
DISTRICT  OF   KENTUCKY. 

No.  »0.    Argued  April  22,  28, 1891.  -  Dedded  May  11, 1891. 

When  In  an  action  for  the  recovery  of  a  money  demand,  a  counter-claim  %t 
the  defendant  exceeding  $6000  In  ar-'>unt  Is  entirely  disallowed,  and 
Judgment  rendered  for  the  plaintiff  on  hia  claim,  thia  court  baa  Juris- 
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diction  of  a  writ  of  error  sned  oat  by  the  defendant,  without  regard  to 
the  amount  of  the  plaintiiTs  judgment. 

HUion  y.  Dickinson,  108  U.  8. 165,  affirmed  and  applied. 

A  general  exception  **  to  all  and  (Bach  part  of  the  foregoing  charge  and  in- 
struction "  suggests  nothing  for  the  consideration  of  tlds  court. 

Money  deposited  by  the  plaintiff  with  the  defendant,  in  order  to  cheat  and 
defraud  plaintilTii  creditors,  may  be  recoyered  back  by  him: 

Dabukg,  the  defendant  in  error,  brought  this  action  against 
the  plaintiffs  in  error,  partners  doing  business  under  the  name 
of  Elias  Block  &  Sons,  to  recover  the  sum  of  $7144.37,  for  and 
on  account  of  the  siim  of  $5636  alleged  to  have  been  deposited 
with  them  by  plaintiff,  and  accepted  and  received  by  defend- 
ants, to  be  paid  to  him  on  his  order,  and  for  certain  articles 
of  personal  property  sold  and  delivered  by  him  to  them  at 
their  special  instance  and  request,  particulars  of  which  are  set 
cot  in  an  account  filed  with  the  petition,  and  for  each  and 
all  of  which,  it  is  averred,  the  defendants  promised  to  pay^ 
but  no  part  of  which  had  been  paid  except  the  sum  of  $3103 ; 
leaving  a  balance  due  of  $4041.37,  for  which  amount,  with 
interest,  judgment  was  asked. 

The  defendants  filed  an  answer  and  counter-claim,  in  the 
first  paragraph  of  which  they  deny  being  indebted  to  the 
plaintiff  in  any  sum  whatever  on  account  of  the  matters  or 
any  of  them  set  forth  in  the  petition.  They  allege  that,  on 
the  8th  of  March,  1^82,  they  purchased  from  him  a  distillery 
and  premises  known  as  the  A.  W.  Darling  distillery,  including 
certain  merchandise  and  chattels,  then  on  the  premises,  and 
being  used  in  the  operation  of  the  distillery  and  the  distillery 
business ;  also,  the  good  will,  brands,  trade  marks,  trade  names 
and  other  tokens  connected  with  and  belonging  to  such  busi- 
ness and  distillery,  and  certain  whiskeys  made  at  the  distillery, 
the  price  of  the  whole  being  $20,450.82;  that  the  merchan- 
dise and  chattels  so  bought  by  them  constituted  part  of  the 
personal  property  mentioned  in  the  petition,  and  were  pur- 
chased by  him  at  agreed  prices,  aggregating  $1079.60 ;  and  that 
said  sum  of  $20,450.82  was  then  and  there  paid  to  the  plain- 
tiff, except  $5636.  In  respect  to  the  latter  sum  the  answer 
alleged  that  <Hhe  plaintiff  was  then  and  there,  and  still  is, 
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largely  indebted  to  others  and  wholly  insolvent,  and  intending 
and  designing  to  cheat  and  defraud  his  other  creditors,  and 
thereto  to  assert  to  them  that  he  had  been  fully  paid  all  of 
said  purchase  money,  he  then  and  theve  requested  these  de- 
fendants to  retain  said  balance  as  a  deposit,  and  thereupon 
the  same  was  paid  by  these  defendants  to  plaintiff  and  by  hitn 
immediately  returned  to  these  defendants,  and  that  this  is  the 
same  transaction  mentioned  in  the  petition  as  a  deposit." 

The  second  paragraph  asserted  a  counter-claim  against  the 
plaintiff  for  the  sum  of  $9000,  for  which  the  defendants  asked 
judgment.  The  counter-claim  arose  out  of  alleged  misrepre- 
sentations and  breach  of  warranty  by  the  plaintiff  in  respect 
to  certain  whiskeys  then  on  hand  and  made  at  bis  distillery, 
which  the  defendants  had  purchased  with  the  distillery ;  such 
whiskeys,  it  was  alleged,  being  falsely  and  fraudulently  repre- 
sented by  the  plaintiff  to  be  sound  and  merchantable,  and  not 
made  of  rotten  or  musty  material,  and  the  purchi^  of  them, 
as  well  as  the  distillery,  constituting  a  part  of  the  transaction 
oiit  of  which  the  demands  of  the  plaintiff  arosa 

After  the  issues  were  fully  made  up — the  burden,  according 
to  the  pleadings,  being  upon  the  plaintiff  to  establish  bis  de- 
mand, and  upon  the  defendants  to  prove  their  counter-claim — 
there  was  a  trial  before  a  jury,  resulting,  December  22, 1886, 
in  a  verdict  in  favor  of  the  plaintiff  for  '^  $3938.40,  with  legal 
interest  from  March  11, 1882."  On  the  same  day,  a  judgment 
in  conformity  with  the  verdict  having  been  entered,  the  de- 
fendants moved  for  a  new  trial  upon  various  grounds.  Subse- 
quently, December  24,  1886,  the  plaintiff  moved  the  oourt  to 
allow-  him  to  remit  $100  of  the  judgment.  This  motion  was 
disposed  of  on  the  day  the  defendants  tendered  their  bill  of 
exceptions,  January  17, 1887,  the  court  ordering  that  motion 
to  be  granted,  the  defendants  being  present  by  counsel  and 
not  objecting. 

The  bill  of  exceptions  shows  that  certain  letters  received  by 
the  plaintiff,  through  the  mail,  from  the  defendants,  were  ad- 
mitted in  evidence  against  their  objection,  and  that  an  excep- 
tion was  taken  to  the  action  of  the  court.  It  also  shows  that 
the  defendants  offered  testimony  conducing  to  show  that  the 
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debt  of  the  defendants  to  plaintiff  for  anpaid  porohase  money 
on  the  transaction  in  controversy  was  changed  in  ^orm  to  a 
deposit  with  defendants,  for  plaintiff's  benefit,  under  the 
assumed  name  of  Charles  Adams,  and  that  such  change  was 
at  the  plaintiffs  instance,  and  for  the  purpose  of  concealing 
that  indebtedness  from  his  creditors,  and  with  intent  to  de- 
fraud them.  This  testimony  was  excluded,  and  to  this  action 
of  the  court  an  exception  was  taken. 

The  bill  of  exceptions  shows  no  other  exceptions.  It  con- 
tains all  the  evidence  introduced  *' bearing  upon  the  excep- 
tions to  the  charge."  The  charge  was  very  full,  concluding : 
*4t  is  the  duty  of  this  court  to  tell  you  that  the  defendants 
have  not  made  out  any  case  for  damages.  You  will,  there- 
fore, retire  to  consider  the  verdict  and  return  what  you  find  to 
be  the  balance  due  to  the  plaintiff,  allowing  him  interest  or 
not  as  you  may  see  proper." 

The  defendants,  at  the  close  of  the  charge,  '^  excepted  to  all 
and  each  part  of  the  foregoing  charge  and  instructions,  and 
the  same  was  all  the  charge  or  instruction  given  by  the 
court." 

Mr.  T.  F.  HdUam  for  plaintiffs  in  error. 

Mr,  Orrin  B.  Hallam  for  defendant  in  error. 

Mb.  Jushoe  Hablan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

1.  The  judgment  rendered  December  22,  1886,  was  for 
$3938.40,  with  interest  thereon  at  the  rate  of  six  per  cent  pec^ 
annum  from  the  11th  of  March,  1882.  The  principal  and 
interest  amounted  at  that  time  to  $5062.07.  But  on  a  subse- 
quent day  the  court,  the  defendants  being  present  by  counsel 
and  not  objecting,  allowed  the  plaintiff  to  remit  one  hundred 
dollars  of  the  judgment.  This  reduced  the  amount  in  dispute 
on  the  plaintiff's  demand  to  less  than  $5000.  It  is,  conse- 
quently, contended  that  there  is  nothing  before  us  on  this  wri^ 
of  error  in  respect  to  the  plaintiff's  cause  of  action  against  the 
defendants.    This  view  cannot  be  sustained.    The  defendants 
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not  only  disputed  the  whole  of  the  plaintiff's  demand,  bat 
daimed  judgment  over  against  him  for  the  amount  of  their 
oonnter-dainL  So  that  the  amount  in  dispute  here  is  the  ag- 
gregate of  the  demands  of  the  respective  sides.  As  said  in 
BUtan  V.  Dickinson^  108  U.  S.  165,  175,  this  oourt  has  juris- 
diction ^'  of  a  writ  of  error  or  appeal  by  a  defendant  when  the 
recovery  against  him  is  as  much  in  amount  or  value  as  is 
required  to  bring  a  case  here,  and  when,  having  pleaded  ai  set- 
off or  coimter^daim  for  enough  to  give  us  jurisdiction,  be  is 
defeated  upon  his  plea  altogether,  or  recovers  only  an  amount 
or  value  which,  being  deducted  from  his  claim  as  pleaded, 
leaves  enough  to  give  us  jurisdiction,  which  has  not  been 
flowed."  See  also  Bradsireet  Company  v.  Biggins^  112  U.  S. 
227.  The  disallowance  altogether  of  the  defendants'  counter- 
claim entitled  them  to  a  writ  of  error  that  would  bring  up 
the  whole  case,  the  original  cause  of  action  as  well  as  the  de- 
fence and  counter-claim.  This  results  from  the  fact  that  the 
defendants  claimed  that  the  plaintiff  ought  not  to  have  judg- 
ment in  any  sum  whatever,  and  that  they  were  entitled  to 
judgment  for  the  amount  of  their  counter-claim. 

2.  Ahfaough  we  have  jurisdiction,  so  far  as  the  value  of  the 
matter  in  dispute  is  concerned,  the  question  is  not  ])roper1y 
before  u^  as  to  whether  the  court  erred  in  its  charge  to  the 
jury  upqfn  the  counter-claim.  The  general  exception  '^  to  aU 
and  each  part  of  the  foregoing  charge  and  instructions  "  sug- 
gests nothing  for  our  consideration.  It  was  no  more  than  a 
general  exception  to  the  whole  charge.  The  court  below  was 
'entitled  to  a  distinct  specification  of  the  matter,  whether  of 
fact  or  of  law,  to  which  objection  was  made;  The  charge 
covered  all  the  facts  arising  out  of  the  counter-claim,  and 
clearly  stated  the  law  which,  in  the  opinion  of  the  court,  gov- 
erned the  case.  If  its  attention  had  been  specifically  called 
at  the  time  to  any  particular  part  of  the  chai^  that  was 
deemed  erroneous,  the  necessary  correction  could  have  been 
made.  An  exception  ^^to  all  and  each  part"  of  the  ohaige 
gave  no  information  whatever  as  to  what  was  in  the  mind  of 
the  excepting  party,  and,  therefore,  gave  no  opportunity  to 
the  trial  court  to  correct  any  error  conmiitted  by  it    Barvey 
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V.  TyleTy  3  Wall  328,  839 ;  Bechwith  v.  Bean,  98  U.  8.  36", 
284;  Moulor  v.  American  Ins.  Co.,  Ill  U.  S.  385,  337. 

3.  The  ezoeption  by  the  defendants  to  the  admission  in  e\ 
dence  of  certain  letters  received  by  the  plaintiffs  throngh  t 
mail  from  the  defendants,  is  not  well  taken.    Those  lette 
had  more  or  less  bearing  npon  the  transaction  out  of  which 
the  respective  claims  of  the  parties  arose. 

4.  If  or  did  the  court  below  err  in  excluding  evidence  offered 
by  tiie  defendants  conducing  to  show  that  the  money  claimed 
by  the  plaintiff  to  have  been  deposited  with  them  to  be  paid 
to  him  on  his  order  was  so  deposited  with  the  intent  to  cheat 
and  defraud  his  creditors.  The  evidence,  if  admitted,  would 
not  have  relieved  the  defendants  from  responsibility  to  account 
for  it.  The  plaintiff's  suit  to  compel  the  return  of  the  money 
may  be  regarded  as  one  in  disaffirmance  of  the  arrangement 
under  which  the  defendants  claimed  to  have  received  it.;  and, 
if  successful,  would  tend  to  defeat  the  alleged  purpose  of 
defrauding  his  creditors  by  having  it  kept  upon  secret  deposit 
with  the  defendants.  It  is  not  a  suit  to  recover  money  received 
and  paid  out  under  an  illegal  or  immoral  contract  which  has 
been  fully  executed.  The  suit  is  necessarily  a  disavowal  upon 
the  part  of  the  plaintiff  of  any  purpose  to  hide  this  money 
from  his  creditors.  To  allow  the  defendants  to  retain  it  upon 
the  ground  that  he  had  originally  the  purpose  to  conceal  it 
from  his  creditors  w6uld  be  inconsistent  with  the  spirit  and 
policy  of  the  law.  Sprin^Xh.  v.  KnowUon,  103  U.  8.  49,  68, 
and  authorities  th^*e  cited.  Besides,  the  deposit  was  good  as 
between  the  parties.  The  defendants  do  not  represent  the 
plaintiff's  creditors,  and  the  latter  are  not  suing. 

This  disposes  of  all  the  exceptions  arising  upon  the  record. 

Judgment  affirmed. 
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MULLAN  V.  UNITED  STATES. 

APPEAL  FBOM  THE  OOUBT  OF  CLAIMS. 
No.  MO.    Argotd  Attdrabnittod  April  Sl,l»l.—DMld«dlCajrU/ll9L 

When  the  commander-lt^-chief  of  a  eqnadron,  not  in  the  waters  of  the  United 
States,  convenes  a  conrt  martial  to  try  an  officer  attached  to  the  sqnadron, 
more  than  half  of  whoee  members  are  Jnnlors  in  rank  to  the  accnaed,  the 
courts  of  the  United  States  will  assume,  when  his  action  in  this  respect 
is  attacked  collaterally,  and  nothing  to  the  contrary  appears  on  the  face 
of  the  oraer  conyening  the  conrt,  that  he  properly  exercised  his  discre- 
tion, and  that  the  trial  of  the  accused  by  such  a  court  could  not  be 
ayoided  without  Inconvenience  to  the  service. 

The  President  has  power  by  and  with  the  advice  and  consent  of  the  Senate 
to  displace  an  officer  in  the  army  or  navy  by  the  appointment  of  another 
person  in  his  place. 

Slake  V.  United  8tate$,  loa  U.  S.  287,  affirmed  and  followed. 

On  the  18th  of  Febroarji  1883,  the  United  States  steamer 
Ashaelot — in  charge  of  the  appellant  as  Commander  in  the 
United  States  Navy,  and  attached  to  the  Asiatic  sqnadron 
nnder  Bear  Admiral  Glitz — ran  upon  a  rock  and  was  lost, 
with  eleven  of  the  crew.  The  Navy  Department  received, 
March  16, 1883,  from  the  Rear  Admiral  a  message  sent  by 
cable  from  Hong-Kong,  in  .these  words :  '<  Inquiry  finished; 
Mullan  culpable;  others  exonerated;  conrt  martial  impossible; 
directions  requested.''  In  response  to  this  message  the  de- 
partment, on  the  19th  of  March,  1883,  issued  orders  to  Captains 
William  P.  McCann  and  Joseph  N.  Miller  and  Master  Samuel 
0.  Lemly  to  proceed  to  Yokohama,  Japan,  and  report  to  the 
commander-in-chief  of  the  Asiatic  station.  These  orders  were 
issued  to  enable  that  officer  to  organize  a  court  martial  to  try 
Mullan  for  the  loss  of  the  Ashuelot. 

Subsequently,  April  30, 1883,  Bear  Admiral  Pierce  Crosby, 
who  had  then  assumed  command  of  the  United  States  squad- 
ron on  the  Asiatic  station,  orderM  a  general  court  martial  to 
convene  on  board  the  flag-ship  Richmond,  at  Hong-Kong,  on 
the  2d  of  May,  1883,  for  the  trial  of  Mullan.    The  court  was 
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composed  of  the  following  persons,  any  five  of  whom  were 
empowered  to  act:  Captain  William  P.  McCann,  Captain 
J.  K  Miller,  lientenant  Commanders  6.  B.  D.  Oleddin  and 
£.  8.  Houston^  Lieutenants  J.  J.  Hunker,  8.  M.  Aokley,  and 
B.  Nojes.  In  the  order  oonvening  the  court  it  was  stated 
that  <*no  other  officers  than  those  named  can  be  ^assembled 
without  manifest  injury  to  the  service." 

When  the  court  convened,  the  appellant  filed  the  following 
protest:  ^^  I  object  and  protest  against  the  organization  of  the 
court  as  a  whole,  and  for  the  following  reasons :  In  case  of  an 
officer  to  be  tried  by  a  court  martial,  article  39  of  the  articles 
for  the  government  of  the  United  States  Navy  provides  that 
in  no  case,  where  it  can  be  avoided  without  injury  to  the  ser- 
vice, shall  more  than  one-half,  exclusive  of  the  president,  be 
junior  to  the  officer  to  be  tried.  In  time  of  war  it  might  fre- 
quently occur  that  officers,  particularly  those  of  the  higher 
grades,  could  not  be  detached  from  duty  and  ordered  as  mem- 
bers of  a  court  without  great  injury  to  the  service;  but  in 
time  of  peace,  when  large  numbers  of  officers  are  either  off 
duty  or  performing  such  duty  as  for  the  necessary  time  might 
be  done  by  a  subordinate,  no  such  emergency  can  possibly 
arise.  It  cannot  be  claimed  by  any  one  that  a  sufficient  num- 
ber of  officers  senior  to  myself  could  not  have  been  ordered 
upon  this  court  without  injury  to  the  service.  I  have  no 
desire  U>  r^ect  on  any  individual  member  of  this  court ;  but 
since  my  professional  reputation,  my  personal  character  and 
the  prosperity  and  happiness  of  my  family  are  at  stake,  I 
must  emphatically  protest  against  being  tried  by  a  court,  five 
of  whose  seven  members  are  junior  to  myself." 

At  the  request  of  the  appellant  the  court  below  found  that 
at  the  time  of  the  organization  of  the  court  there  were  twelve 
naval  officers  superior  in  rank  to  him,  on  waiting  orders  in  tho 
city  of  Washington ;  and  that  Medical  Inspector  Stephen  D. 
Kennedy,  of  the  Navy,  was  tried  in  November,  1888,  on  board 
the  Hartford,  at  Panama,  by  a  court  composed  of  two  com- 
modores, two  captains,  one  medical  director,  one  medical  in- 
spector and  one  commander ;  all  of  those  officers  being  detailed 
for  that  special  duty,  and  directed  to  proceed  from  New  York 
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to  Paoainay  because  deemed  necessary  by  the  Kavy  Depart- 
ment in  view  of  the  fact,  of  which  it  was  informed  by  Sear 
Admiral  Hoghes,  that  there  were  not  in  the  squadron  under 
his  command  the  requisite  number  of  officers  of  sufficient  rank 
to  organize  a  court  martial  for  the  trial  of  Medical  Inspector 
Kennedy. 

The  charges  against  appellant,  for  the  trial  of  which  the 
court  at  Hong-Kong  was  convened,  were:  drunkenness  on 
duty ;  improperly  hazarding  the  vessel  under  his  command,  in 
consequence  of  which  it  was  run  upon  a  rock  and  lost ;  and 
neglect  of  duty.  Being  found  guilty,  he  was  sentenced  to  dis- 
missal from  the  service.  The  sentence  was  approved  and  con- 
firmed by  the  President  on  the  6th  of  July,  1888. 

In  December,  1883,  the  President  nominated  to  the  Senate 
^^  Lieutenant  Commander  Francis  M.  Green  to  be  a  com- 
xnander  in  the  Navy,  from  the  7th  of  July,  1883,  vice  Com- 
manders T.  H.  Eastman,  retired,  and  Horace  £.  Mullan,  dis- 
missed." The  Senate,  January  18,  1884,  advised  and  con- 
sented to  this  appointment  of  Green,  from  the  latter  date, 

vice  Commanders  T.  H.  Eastman,  retired,  and  Horace  E. 
Mullan,  dismissed,"  and  on  the  23d  of  January,  1884,  the 
President  commissioned  him  to  be  a  commander  in  the  Navy 
from  the  7th  of  July,  1883. 

The  present  action  was  brought  by  Mullan  on  the  3d  of 
June,  1885,  to  recover  pay  as  commander  in  the  Navy  since 
the  6th  of  July,  1883.  It  proceeds  upon  the  ground  that  this 
action  of  the  court  martial  was  illegal  and  void,  and  that,  not- 
withstanding its  sentence  of  dismissal,  he  was  at  the  time  of 
bringing  this  action,  and  had  been  since  the  6th  of  July,  1883, 
a  commander  in  the  Navy,  legally  entitled  to  the  compensa- 
tion provided  by  law. 

The  Court  of  Clainra  found  the  above  facts,  and,  holding  as 
a  conclusion  of  law  that  appellant  was  not  entitled  to  recover, 
dismissed  his  petition.    23  C.  CI.  34. 

Mr.  John  Goode  and  Mr,  Eppa  Huntan  fpr  appellant. 

Mr.  Assistant  Attorney  OenercU  Maury  for  appellee. 
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The  principal  contention  of  the  appellant  is,  that  the  conrt 
martial  convened  under  the  order  of  Bear  Admiral  Crosby 
was  an  illegal  body,  without  jurisdiction  to  try  him.  This 
contention  is  based  upon  the  &ct  that  of  the  seven  members 
of  the  court  participating  in  the  trial,  five  were  his  juniors  in 
rank.  Our  attention  has  been  called  to  the  clause  of  the  5th 
section  of  the  army  appropriation  act  of  July  18,  1866,  14 
Stat  92,  c.  176,  preserved  in  §  1229  of  the  Revised  Statutes 
providing  that  ^^no  officer  in  the  military  or  naval  service 
shall,  in  time  of  peace,  be  dismissed  from  service,  except  upon 
and  in  pursuance  of  the  sentence  of  a  court  martial  to  that 
effect  or  in  commutation  thereof."  And  article  36,  for  thei 
government  of  the  Navy,  Rev.  Stat.  §  1624,  reads :  "  No  officer 
shall  be  dismissed  from  the  naval  service  except  by  the  order 
of  the  President  or  by  sentence  of  a  general  court  martial ; 
and  in  time  of  peace  no  officer  shall  be  dismissed  except  in 
pursuance  of  the  sentence  of  a  general  court  martial  or  in  mit- 
igation thereof."  Article  89  of  section  1624  of  the  Revised 
Statutes  provides :  '^  A  general  court  martial  shall  consist  of 
not  more  than  thirteen  nor  less  than  five  commissioned  officers 
as  members ;  and  as  many  officers,  not  exceeding  thirteen,  as 
can  be  convened  without  injury  to  the  service,  shall  be  sum- 
moned on  every  such  court  But  in  no  case  where  it  can  be 
avoided  without  injury  to  the  service,  shall  more  than  one- 
half,  exclusive  of  the  President,  be  junior  to  the  officer  to  be 
tried.  Th6  senior  officer  shall  always  preside,  and  the  others 
shall  take  place  according  to  their  rank." 

These  provisions  are  cited  by  the  appellant  in  support  of 
his  contention  that  the  court  martial  at  Hong-Kong  was  an 
illegal  tribunal.  He  insists  that  it  appears  from  the  record 
before  us  that  a  court  consisting  of  not  less  than  five  com- 
missioned officers  —  more  than  one-half  of  them,  exclusive  of 
the  President,  being  his  seniors  in  rank — could  have  been  con- 
vened without  injury  to  the  service,  and  therefore  the  court 
which  t^ied  him  was  unauthorized  by  the  statute.  This  is  sup- 
posed to  be  established  by  the  fact  that,  at  the  time  of  the 
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organization  of  the  oonrt  at  Hong-Kong,  there  were  twelve 
naval  officers,  Superior  in  rank  to  the  appellant,  on  waiting 
orders  in  the  oity  of  Washington.  But  this  does  not  show 
that  any  of  those  officers  conid  at  that  time  have  been  sent 
from  the  national  capital  to  the  Asiatic  station  ^'without 
injury  to  the  service.''  The  public  interests  may  have  required 
ihem  to  be  held  at  Washington  for  assignment  to  other  duty 
than  service  upon  the  court  martial  to  be  convened  for  the 
trial  of  the  appellant.  Of  that  the  Navy  Department  was 
necessarily  the  judge,  and  its  discretion  could  not  be  controlled 
nor  its  action  reviewed  by  the  courts.  The  presence  of  those 
officers  in  Washington,  on  waiting  orders,  at  the  time  the 
court  martial  at  Hong-Kong  was  ordered,  must  be  conclusively 
presumed  to  have  been  required  by  the  Navy  Department, 
and,  therefore,  by  the  exigencies  of  the  naval  service.  Some 
stress  is  laid  upon  the  circumstance,  stated  in  the  findings  of 
the  court  below,  that  certain  officers  were  detailed  by  the 
Navy  Department,  in  November,  1883,  to  proceed  from  New 
York  to  Panama  for  service  upon  a  court  martial,  ordered  for 
the  trial  of  a  medical  inspec^r;  such  detail  being  deemed 
necessary  by  reason  of  the  fact  that  in  the  squadron  to  which 
the  inspector  was  attached  there  were  not  'Hhe  requisite 
number  of  officers  of  sufficient  rank  to  organize  a  court  mar- 
tial" to  try  him.  But  that  only  tends  to  show  that  a  court 
martial,  a  majority  of  whose  members,  exclusive  of  the  Presi- 
dent, were  senior  in  rank  to  the  inspector  could,  at  that  time, 
be  convened  "  without  injury  to  the  service."  It  does  not 
show  what  were  the  requirements  of  the  service  tft  the  time 
the  court  martial  was  ordered  to  be  held  at  Hong-Kong  in 
May,  1888,  for  the  trial  of  the  appellant.  I^results  that  there 
is  no  ground  for  the  contention  that  the  record  shows  that  the 
oi^ganization  of  a  court,  with  more  than  one-half  of  its  mem- 
befb  junior  in  rank  to  appellant,  could  have  been  avoided 
without  injury  to  the  service. 

The  statute  permits  an  officer  of  the  navy  to  be  tried  by 
a  court-martial,  more  than  one-half  of  whose  members  are 
his  juniors  in  rank,  if  it  cannot  be  avoided  without  injury  to 
the  service.    Rear  Admiral  Crosby,  being  commander-in-chief 
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of  a  squadron  not  operating  or  stationed  'Mn  the  waters  of 
the  United  States,"  had  the  power,  without  express  author- 
ity frcnn  the  President,  to  convene  a  general  coort  martial 
for  the  trial  of  the  appellant.  Bev.  Stat  §  1624,  Art  38. 
That  is  not  disputed.  Whether  the  interests  of  the  service 
admitted  of  a  postponement  of  his  trjal  until  a  court  could 
be  organized  of  which  at  least  one-half  of  its  members, 
ezclusive  of  the  President,  would  be  his  seniors  in  rank,  or 
whether  the  interests  of  the  service*  required  a  prompt  trial, 
upon  the  charges  preferred,  by  such  officers  as  coiUd  be  then 
assigned  to  that  duty  by  the  commander-in-ohief  of  the  squad- 
ron, were  matters  committed  by  the  statute  to  the  determi- 
nation of  that  officer.  And  thd  courts  must  assume — nothing 
to  the  contrary  appearing  upon  the  face  of  the  order  conven- 
ing the  court  —  that  the  discretion  conferred  upon  him  was 
properly  exercised,  and,  therefore,  that  the  trial  of  the  appel- 
lant by  a  court,  the  majority  of  whom  were  his  juniors  in  rank, 
oonld  not  be  avoided  "  without  injury  to  the  service."  "  When- 
ever," this  court  said  in  Martin  v.  MoUj  12  Wheat  19,  81,  <<a 
statute  gives  a  discretionary  power  to  any  person,  to  be  ex- 
ercased  by  him  upon  his  own  opinion  of  certain  facts,  it  is  a 
sound  role  of  construction,  that  the  statute  constitutes  him 
the  sole  and  exdusive  judge  of  the  existence  of  those  facts." 

The  result  of  these  views  is  that  the  sentence  of  the  court 
martial,  and  its  approval  by  the  President,  cannot  be  regarded 
as  void. 

But,  independently  of  the  question  as  to  the  legal  character 
of  the  court  martial,  there  is  another  ground  upon  whidi  the 
affinnance  of  the  judgment  of  the  Court  of  Clums  can  rest. 
In  Blake  v.  United  States^  108  U.  S.  227,  235,  it  was  held, 
upon  full  consideration,  that  the  fifth  section  of  the  army 
ap{Mx>priation  act  of  July  18, 1866,  c.  176, 14  Stat.  92,  above 
quoted,  meant,  ^^  that  whereas,  under  the  act  of  July  17, 1862, 
as  well  as  before  its  passage,  the  President  alone  was  author- 
ized to  dismiss  an  army  or  naval  officer  from  the  service  for 
any  cause  which,  in  his  judgment,  either  rendered  such  officer 
unsuitable  for,  or  whose  dismissal  would  promote,  the  public 
service,  he  alone  shall  not,  thereafter,  in  time  of  peace,  exercise 
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such  power  of  dismissal,  except  in  pursuance  oY  a  court  martial 
sentence  to  that  effect  or  in  commutation  thereof."  Again,  in 
the  same  case :  "  Our  conclusion  is  that  there  was  no  purpose, 
by  the  fifth  section  of  the  act  of  July  13, 1866,  to  withdraw 
from  the  President  the  power,  with  the  advice  and  consent  of 
the  Senate,  to  supersede  an  oiBcer  in  the  military  or  navat 
service  by  the  appointment  of  some  one  in  his  place.  If  the 
power  of  the  President  and  Senate,  in  this  regard,  could  be 
constitutionally  subjected  to  restrictions  by  statute,  (as  to 
which  we  express  no  opinion,)  it  is  sufficient  for  the  present 
case  to  say  that  Congress  did  not  intend  by  that  section  to 
impose  them.  It  is,  in  substance  and  effect,  nothing  more 
than  a  declaration  that  the  power  theretofore  exercised  by 
the  President,  without  the  concurrence  of  the  Senate,  of  sum- 
marily dismissing  or  discharging  officers  of  the  Army  or  Nalry, 
whenever  in  his  judgment  the  interest  of  the  service  required 
it  to  be  done,  shall  not  exist,  or  be  exercised,  in  time  of  peaee^ 
except  in  pursuance  of  tbe  sentence  of  a  court  martial,  or  in 
commutation  thereof.  There  was,  as  we  think,  no  intention 
to  deny  or  restrict  the  power  of  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  displace  them  by  the 
appointment  of  others  in  their  places." 

These  principles  were  affirmed  in  the  subsequent  case  of 
Keyea  v.  United  States,  109  U.  S.  386,  339. 

In  view  of  these  adjudic^itions,  the  judgment  below  may  be 
sustained  without  reference  to  the  inquiry  whether  the  court 
martial  that  tried  Mullan  was  legally  constituted,  or  whether 
he  ceased  to  be  an  officer  of  the  Navy  iii  consequence  of  the 
approval  of  the  sentence  by  the  President.  The  fact  appears 
that  Francis  M.  Green,  under  the  appointment  of  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  was 
commissioned  commander  in  place  of  Eastman  retired,  and 
Mullan  dismissed.  The  circumstance  that  Green  was  ap- 
pointed in  place  of  one  commander  retired,  and  another  dis- 
missed, is  explained  by  the  naval  appropriation  act  of  August 
5,  1882,  c.  391,  22  Stat.  284,  ^86,  requiring  a  reduction  of  the 
number  of  officers  in  certain  grades  of  the  Navy,  including  the 
grade  of  commander.    Green  was  appointed  by  the  President, 
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by  and  with  the  advice  amd  conaefit  of  the  SenaUy  and  waff 
oommissioDed,  in  place  of  MuUan.  This,  under  the  above 
decisions,  to  which  we  adhere,  put  MoUan  out  of  the  Navy^ 
even  if  the  proceedings  of  the  court  martial  had  been  void. 

Judgment  (fffirmecL 


WOODWABD  V.  JEWELL. 

AFPEAL    FROM    THB   ClSOim    COTTBT  OF  THB    UNITED    STATES    FOS 
THE  SOUTHBBN   DISTBIOT  OF  OEOBOIA. 

No.  SIO.    Argaed  April  15,  1891.  ~  Decided  Hay  11,  1891. 

The  amount  inYolved  in  this  case,  when  interest  is  properly  computed,  is^ 
snificient  to  give  the  court  jurisdiction. 

A  contract  by  a  mortgagee,  made  on  receiving  the  mortgage,  tliat  he  will 
hold  the  securities,  and  tiiat  the  mortgagor  may  **  sell  the  property  named 
in  said  deeds  and  make  titles  thereto,  the  proceeds  of  the  sale  to  go  to 
the  credit  of  "  the  mortgagee,  gives  to  the  mortgagor  power  to  sell  for 
cash,  free  from  the  mortgage,  but  not  to  exchange  for  other  lands ;  and 
does  not  cast  upon  the  purchaser  for  cash  the  duty  of  seeing  that  the 
mor^pagor  appropriates  the  proceeds  according  to  the  agreement. 

Snch  a  contract  is  not  a  power  of  attorney  to  the  mortgagor  to  sell  land  of 
which  the  title  is  in  the  mortgagee,  but  only  the  consent  of  a  lien  holder 
to  the  release  of  his  lien  in  case  a  sale  is  made,  and  it  is  not  required  by 
the  laws  of  Greorgla  to  be  executed  before  two  witnesses. 

The  conveyance  to  the  mortgagee  in  this  case  was  a  mortgage  and  not  & 
deed  conveying  the  legal  title. 

The  case  is  stated  in  the  opinion. 

Mr.  Walter  B.  Hill  for  appellants. 

Mr.  Clifford  Anderson  for.appellees. 

Mb.  Justice  Bbeweb  delivered  the  opinion  of  the  court. 

-  On  April  10, 1884,  appellants  filed  their  bill  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of 
Georgia,  praying  for  the  foreclosure  of  a  mortgage.  The 
mortgagor  and  debtor  was  Daniel  A.  Jewell.  The  other 
defendants  were  alleged  to  have  interests  in  the  mortgaged 
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property.  On  October  29, 1885,  a  decree  was  entered  dismiss- 
ing the  bill.  The  opinion  filed  at  the  time  is  reported  in  25 
Fed.  Rep.  689.  On  December  30,  1885,  a  petition  for  rehear 
ing  was  filed,  which  was  granted;  but  on  the  17th  of  Jane, 
1886,  a  second  decree  was  entered  reaffirming  the  ruling  in  the 
first.  Some  question  was  made  on  the  argument  as  to  whether 
the  amount  in  controversy  at  the  date  of  either  of  the  two 
decrees  was  over  five  thousand  dollars.  The  amount  alleged 
to  be  due  was  $4099.13,  "  besides  interest,  all  of  which,  to- 
gether with  said  debits  and  credits,  will  more  fully  appear  by 
a  reference  to  a  copy  statement  of  account,  hereto  annexed 
and  marked  'Exhibit  C"  On  reference  to  such  exhibit, 
an  account  appears  stating  a  balance  due  May  4r,  1883,  of 
$24,882.46.  Thereafter  certain  credits  are  shown  of  dates 
June  5,  1883,  January  1,  1884,  and  March  20,  1884.  These 
credits,  applied  on  the  balance,  reduce  the  amount  thereof  to 
the  sum  stated,  $4099.13;  and  that  final  balance  is  approved 
by  the  assignees  of  Daniel  A.  Jewell,  as  the  amount  due,  '^  ex- 
elnsive  of  interest  on  the  account,  which  they  are  entitled  to 
from  May  4th,  1883."  Now,  if  interest  be  computed  on  simply 
this  balance  of  $4099.13,  at  seven  per  cent,  the  then  legal  rate 
in  Georgia,  from  May  4, 1883,  to  the  date  of  the  last  decree, 
the  amount  would  be  less  than  five  thousand  dollars;  but  that 
is  not  the  true  method  of  computation.  The  balance  due  on 
May  4, 1883,  was  $24,882.46.  Interest  on  that  amount  should 
be  computed  to  the  time  of  first  payment,  then  the  payment 
applied,  (it  exceeding  the  interest  up  to  that  time,)  and  a  com- 
putation made  of  the  interest  on  the  balance  to  the  time  of 
the  second  payment,  and  so  on.  By  this  method  of  computa- 
tion the  amount  due  at  the  date  of  either  decree  would  be  in 
excess  of  five  thousand  dollars.  This  court,  therefore,  has 
jurisdiction  of  the  appeal. 

XTpon  the  merits,  it  appears  that  Daniel  A.  Jewell  was  the 
owner  of  a  cotton  mill  in  Georgia ;  that  he  consigned  its 
products  to  the  appellants,  commission  merchants  in  New  York 
city.  This  business  had  been  going  on  since  1870.  On  Janu- 
ary 17,  1878,  Jewell  havinn^  drawn  on  appellants  largely  in 
excess  of  his  shipments,  was  indebted  to  them  somewhere  in 
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the  neighborhood  of  thirty  thousand  dollars.  To  secure  them 
for  these  advances,  he  executed  mortgages  on  several  pieces  of 
property  owned  by  him  in  Georgia.  Among  these  mortgages 
was  one  covering  a  tract  of  land  of  about  760  acres,  known  as 
the  Hurt  Place,  and  another  of  about  750  acres,  a  part  of  the 
Mjrrick  homestead  tract.  At  the  time  of  the  execution  of 
these  mortgages  a  contract  was  entered  into  between  the  ap- 
pellants and  Jewell,  by  which  the  appellants  agreed  to  hold 
the  securities  for  three  years;  and  also,  among  other  things, 
stipulated  that  "  the  said  Woodward,  Baldwin  &  Co.  further 
agree  that  the  said  Jewell  shall  have  full  right  and  permission 
to  sell  the  property  named  in  said  deeds  and  make  titles 
thereto,  the  proceeds  of  sale  to  go  to  the  credit  of  the  said' 
Woodward,  Baldwin  &  Co."  This  agreement  was  signed  by 
both  parties  and  witnessed  before  a  notary  public.  In  pur- 
suance of  .the  authority  given  by  this  stipulation,  on  February 
8, 1879,  Jewell  conveyed  to  one  Mary  E.  Daniel  three  hundred 
and  fifty-three  acres  of  the  Hurt  lands  for  the  expressed  con- 
sideration of  one  thousand  dollars,  and  on  February  1,  1882, 
conveyed  the  balance  of  the  Hurt  lands,  as  well  as  the  Myrick 
tract,  to  Steth  P.  Myrick,  for  the  expressed  consideration  of 
four  thousand  and  thirty-nine  dollars.  The  validity  and  effect 
of  these  two  conveyances  is  the  matter  in  dispute. 

But  one  construction  can  be  placed  upon  this  stipulation. 
It  gave  to  JeweU  authority  to  sell  and  transfer  title,  discharged 
of  the  lien  of  the  mortgage.  It  did  not  empower  him  to  sell 
subject  to  the  mortgage,  that  is,  to  transfer  simply  his  equity 
of  redemption,  for  that  he  had  without  the  stipulation;  and  it 
cannot  be  supposed  that  a  provision  meaning  nothing  was 
deliberately  inserted  in  the  contract.  Further,  the  provision 
that  the  proceeds  should  be  applied  to  the  credit  of  the  appel- 
lants, makes  it  clear  that  they  intended  to  give  him  power  to 
transfer  a  full  and  unincumbered  title.  Neither  can  there  be 
any  doubt  that  Jewell  understood  that  he  could,  and  intended 
to  convey  a  full,  unincumbered  title,  and  that  the  grantees 
supposed  they  were  receiving  such  title.  The  deeds  contain 
no  suggestion  of  any  incumbrance,  and  purport  to  transfer 
the  title,  notwithstanding  the  fact  that  there  is  no  warranty 
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therein,  and  the  parol  testimony,  so  far  as  that  is  competent, 
establishes  the  fact  that  such  was  the  purpose  and  understand- 
ing of  all  the  parties.  Nor  was  the  duty  cast  upon  the  pur- 
chasers of  seeing  that  Jewell  appropriated  the  proceeds  in 
accordance  with  the  stipulation.  That  was  a  matter  between 
Jewell  and  the  appellants,  and  in  respect  to  which  they  trusted 
him.  Nor,  further,  can  there  be  any  substantial  question  that 
the  parties  acted  in  entire  good  faith.  It  is  true  that  Jewell 
did  not  turn  over  the  proceeds  directly  to  the  appellants,  but, 
according  to  his  testimony,  he  supposed  that  the  appellants 
were  abundantly  secured  by  their  mortgages  on  his  other  prop- 
erty. There  was  apparently  good  reason  for  this  belief.  He 
considered  his  factory,  which  was  included  in  one  of  the  mort- 
gages, worth  at  least  sixty  thousand  dollars,  an  amount  sufB- 
cient  to  twice  pay  his  entire  indebtedness  to  appellants;  and 
after  he  heard  complaint  from  them  in  respect  to  the  second 
conveyance,  he  shipped  to  them  enough  of  the  products  of  his 
mill  to  cover,  as'  he  thought,  the  money  he  had  received. 

As  against  this  appellants  urge  that  this  contract  was  invalid 
as  an  authority  to  convey,  because  not  executed  before  two 
witnesses;  and  in  support  of  this  two  sections  of  the  Code  of 
Georgia  are  quoted,  to  wit,  2182  and  2690,  Code  1873..  The 
latter  requires  a  deed  to  lands  to  be  attested  by  at  least  two 
witnesses;  and  the  former  provides  that  'Hhe  act  creating  the 
agency  must  be  executed  with  the  same  formality  (and  need 
have  no  more)  as  the  law  prescribes  for  the  execution  of  the 
act  for  which  the  agency  is  created."  But  this  contract  was 
not  the  creation  of  an  agency  to  sell  lands  belonging  to  the 
appellants.  The  title  to  the  lands  was  all  the  while  in  Jewell. 
The  instrument  which  Jewell  executed  was  a  mortgage,  and, 
by  section  1954  of  the  same  code,  "a  mortgage"  "  is  only  a 
security  for  a  debt,  and  passes  no  title."  By  section  1955  it  is 
provided  that  "  no  particular  form  is  necessary  to  tonstitute 
a  mortgage.  It  must  clearly  indicate  the  creation  of  a  lien, 
specify  the  debt  to  secure  which  it  is  given,  and  the  property 
upon  which  it  is  to  take  eflfeat."  The  section  also  provides  the 
mode  of  execution.  All  these  matters  are  found  in  this  instru- 
ment.   It  Is  true  that  in  the  middle  of  the  instrument,  after 
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the  granting  clause  and  the  description,  aiid  before  the  war- 
ranty and  defeasance  clauses,  is  found  this  sentence:  '^This 
deed,  made,  executed,  and  delivered  under  the  acts  of  the  legis- 
lature of  Georgia  of  1871  and  1872,  and  found  in  the  Code  of 
1873,  sections  1969,  1970,  1971."  AppeUants  contend  that 
according  to  these  sections  the  title  passed  to  them ;  and  that, 
therefore,  the  title  being  in  them,  the  contract  was,  for  the 
reasons  above  given,  insufficient  to  authorize  a  sale  by  Jewell. 
But  these  sections  are  in  an  article  entitled  ''  Sales  to  secure 
debts;"  and  apply  only  to  those  cases  in  which  an  absolute 
deed  is  made  of  the  property,  and  a  bond  taken  for  reconvey- 
ance. The  first  part  of  section  1969  discloses  what  instruments 
are  referred  to.  It  reads :  "  Whenever  any  person  in  this  State 
conveys  any  real  property  by  deed  to  secure  any  debt  to  any 
person  loaning  or  advancing  said  vendor  any  money,  or  to  se- 
cure any  other  debt,  and  shall  take  a  bond  for  title  back  to  said 
vendor  upon  the  payment  of  such  debt  or  debts,  or  shall  in  like 
manner  convey  any  personal  property  by  bill  of  sale,  and  take 
an  obligation  binding  the  person  to  whom  said  property  was 
conveyed  to  reoonvey  said  property  upon  the  payment  of  said 
debt  or  debts,  such  conveyance  of  real  or  personal  property 
shall  pass  the  title  of  said  property  to  the  vendee."  But 
although  this  instrument  recites  that  it  is  executed  under  those 
sections,  in  fact  it  was  not,  for  no  bond  for  title  back  was 
taken,  nor  was  the  instrument  signed  by  the  grantees,  and  it 
was, notwithstanding  the  declaration  in  it,  only  a  mortgage. 
In  the  case  of  Laclcey  v.  JSostwick,  64  Georgia,  45,  the  instru- 
ment considered  was  a  deed  absolute  on  its  face ;  and,  while  it 
was  contended  that  it  was  in  fact  executed  as  security  for  an 
indebtedness,  yet  such  a  defence  was  cognizable  only  in  equity, 
and  on  the  face  of  the  instrument  the  legal  title  passed.  In 
Woodsof^v.  Vealj  60  Georgia,  562,  the  instrument  was  a  deed 
absolute  on  its  face.  It  was,  however,  intended  as  security  for 
a  debt,  and  contained  an  agreement  that  the  grantor  might 
repurchase  within  a  specified  time ;  and  that  the  grantee,  on 
failure  to  so  repurchase,  might  sell  in  a  certain  way.  It  also 
contained  provisions  as  to  possession  and  costs  and  expenses. 
This  instrument  was  held  dBTective  to  pass  the  legal  title.   The 
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oonrt  observed :  ^^  Where  the  parties  do  not  intend  a  title^  bat 
only  a  legal  mortgage,  why  should  they  adopt  an  absdnte 
deed  instead  of  a  mortgage  ?  It  is  precisely  that  they  do  in- 
tend, and  deliberately  intend,  title  to  pass,  that  they  esohew 
the  mortgage  and  make  use  of  a  deed  absolute."  The  converse 
of  this  is  true  in  the  case  at  bar.  The  appellants  not  only  ac- 
cepted this  instrument  in  form  a  mbrtgage,  but  they  under- 
stood and  intended  a  mortgage.  In  the  bill  of  complaint  it  is 
expressly  averred  that  ^Hhe  instrument  is  in  legal  effect  a 
mortgage  deed ; "  and,  also,  that  ^^  no  bond  to  reconvey  said 
property  upon  the  payment  of  said  indebtedness  was  executed." 
It  is  also  alleged  that  the  sales  by  Jewell  to  Myrick  were  made 
^^  subject  to  the  lien  of  said  mortgage  to  your  orators."  The 
contract,  therefore,  is  not  to  be  taken  as  a  power  of  attorney 
to  Jewell  to  sell  land  the  title  of  which  was  in  the  appellants, 
but  simply  as  a  consent  of  lien-holders  to  the  release  of  their 
lien  upon  a  sale  made  by  the  mortgagor  of  the  real  estate 
described  in  the  mortgage. 

It  is  further  urged  by  appellants  that  the  considerations  of 
these  transfers  were  so  far  below  the  real  value  of  the  prop- 
erty, as  to  indicate  bad  faith  on  the  part  of  Jewell  and  his 
vendees;  or  if  not  that,  that  the  transfers  are  to  be  adjudged 
as  made  subject  to  the  lien  of  appellants'  mortgage.  We  can- 
not agree  with  this  contrition.  The  testimony  as  to  the 
value  is  conflicting ;  but  it  is  very  far  from  making  clear  that 
there  was  a  great  disproportion  between  value  and  considera- 
tion, such  a  disproportion  as  would  overthrow  the  evidence  of 
good  faith  and  the  understanding  and  intent  of  the  parties, 
furnished  by  the  other  and  positive  testimony  respecting  the 
same.  Jewell  had  never  seen  the  land;  he  bought  it  at  a 
bankrupt  sale  in  1874 ;  bought  it  partly  to  protect  himself,  as 
he  had  a  claim  against  the  bankrupt,  though  to  perfect  his 
title  he  was  compelled  to  pay  off  certain  liens,  which  made 
the  property  cost  him  perhaps  double  what  he  received  for  it. 
He  wanted  money ;  had  been  trying  to  sell  the  property  ever 
since  he  purchased  it;  had  advertised  it  for  sale ;  and,  so  far 
as  appears,  finally  disposed  of  it  on  the  best  tenns  he  could 
get.     So,  although  he  lost  money  by  the  transaction,  yet  if  he 
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and  his  vendees  acted  in  good  faith,  and  intended  the  one  to 
transfer  and  the  other  to  receive  an  unincumbered  title,  the 
disproportion  between  the  value  and  the  consideration  does 
not  justify  the  court  in  annulling  the  transfers,  or  in  making 
a  new  agreement  between  the  parties,  or  in  compelling  the 
vendees  to  pay  more  than  they  had  agreed  to. 

Thus  far  we  have  considered  these  two  transfers  by  Jewell 
as  alike,  and  for  the  reasons  indicated  find  no  reason  to  differ 
from  the  conclusions  reached  by  the  trial  court ;  but  they  were 
Dot  alike.  The  consideration  of  the  deed  to  My  rick  was  cash. 
It  was  a  sale,  and  was  within  the  authority  given  to  Jewell. 
The  consideration  of  the  conveyance  to  Mrs.  Daniel  was  a 
conveyance  by  her  to  Jewell  of  other  lands.  The  transaction 
was  an  exchange,  and  not  a  sale.  This  was  outside  of  the 
authority  of  Jewell.  It  is  a  general  proposition  that  power 
to  sell  gives  authority  to  sell  for  cash  only,  and  does  not  up- 
hold a  mere  exchange.  MarriU  v.  Cone^  22  How.  75 ;  Perry 
on  Trusts,  §  769 ;  Taylor  v.  GaUaway^  1  Hammond,  (1  Ohio,) 
232;  Cleveland  v.  StaU  Bank,  16  Ohio  St.  236;  RuweU  v. 
RwseUy  86  N.  Y.  581 ;  1  Devlin  on  Deeds,  §§  870,  878,  436; 
Lumpkin  v.  WiUon,  5  Heisk.  555. 

This  is  the  general  rule  where  there  is  given  simply  a  power 
to  sdl ;  and  in  this  case,  that  the  authority  was  limited  to  a 
sale  for  cash,  is  evident  from  this  language  of  the  provision : 
"  The  proceeds  of  sale  to  go  to  the  credit  of  the  said  Wood- 
ward];" Baldwin  &  Co."  That  which  was  due  to  these  appel- 
lants was  money,  and  the  proceeds  of  the  sale  were  to  go  to 
their  credit.  That  implies  that  money  was  to  be  received  and 
applied  (m  their  account.  The  mortgage  from  Jewell  to  ap- 
pellants was  recorded  in  the  county  in  which  the  land  was 
situated.  Mrs.  Daniel  took  the  property  subject  to  that  r^ 
corded  lien,  and  can  claim  no  discharge  therefrom,  save  as  was 
authorized  by  the  language  of  this  stipulation.  That  per- 
mitted a  sale,  and  a  sale  for  cash  only.  The  land  which  she 
conveyed  to  Jewell,  he  thereafter  sold  and  conveyed  to  his 
nephew.  It  is,  therefore,  beyond  the  reach  of  the  appellants. 
Nor  is  it  shown  that  any  money  was  ever  applied  on  appel- 
lant's account,  which  could  be*considered  as  an  equivalent  of 
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the  land  sold ;  for  while  Jewdl  testifien  to  fotwanlipg  the 
prodactft  of  his  mill  to  them  when  he  heard  of  thdr  com- 
|daint,  his  testimony  is  that  he  forwarded  what  he  sopposed 
was' enough  to  oorer  the  money  that  he  had  recoiTed. 

Our  conclusion,  then,  in  r^er^ioe  to  this  tract  of  three  hun- 
dred and  fifty-three  acres  is  that  Jewell  had  no  anthority  to 
exchange  it  for  other  hmds;  and  thai  a  mere  exchange  did 
not  diTest  the  land  from  the  hen  of  the  recorded  mortgage. 
On  this  ground,  and  on  this  alone,  the  decree  must  be  re- 
Tereed.    The  order,  theref<»e,  will  be  that  the  decree  be 
Affirm^  so  far  as  respects  the  parties  interested  in  the  land 
conveyed  to  Steth  P.  Myrick  ly  the  deed  of  February  i?, 
1882;  that  otherwise  it  be  reversed,  and  the  ease  be  re- 
manded with  instructions  to  enter  a  decree  again^  Jewdl 
for  the  amount  due  from  him,  and  a  decree  of  foredosure 
and  sale  of  the  three  hundred  and  fifty-three  acres  of  land 
conveyed  to  Mrs.  Danid  by  the  deed  of  Fdpruary  3,  1879. 
One-half  of  the  costs  of  this  appeal  wiU  be  paid  by  the  appd- 
lantSj  and  the  other  half  diaryed  as  costs  in  the  foreclosure 
against  the  last-named  tract. 

Mb.  Justice  Bkadlet  was  not  present  at  the  argument  of 
this  case  and  took  no  part  in  its  decision. 
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No.»i.    ArgMd  April  T,UB1.-D«eld*d  Mat  U^im. 

When  a  def  enduit  appears  in  an  action  in  a  state  court  and  responds  to  the 
compUSnt  as  filed,  bat  takes  no  subsequent  part  in  the  litigatioo,  and 
on  those  plead ino^s  a  judgment  is  rendered  in  no  way  responsire  to 
them,  he  is  not  estopped  bjr  the  judgment  from  setting?  up  tliat  fact  in 
liar  to  a  recoTery  upon  it;  and  the  Constitution  of  the  United  States  Is 
not  Tiolated  by  the  entry  of  a  judgment  in  his  favor  on  such  an  issue, 
raised  in  an  action  on  the  judgment  brought  in  a  court  of  anotlier  State. 
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A  YskdgmeoX  in  a  state  court  against  a  person  receiviBg  an  appointment  as 
a  recelTer  ancillary  to  an  appointment  as  suc]i  by  a  court  of  anotlier 
State,  binds  only  such  property  in  his  custody  as  receiver  as  is  within 
the  State  in  which  the  Judgment  is  rendered ;  the  court  in  which  pri- 
mary administration  was  had,  retaining  the  custody  of  the  remainder. 

Thb  case,  as  stated  by  the  ooart,  was  as  follows : 

This  case  comes  to  us  on  error  from  the  Coiirt  of  Ohancery 
of  the  State  of  New  Jersey,  and  the  question  presented  is, 
whether  that  court  gave  full  faith  and  credit  to  a  judgment 
obtained  in  one  qf  the  courts  of  the  State  of  New  York. 

The  facts  are  these :  In  the  year  1872  there  were  two  life 
insurance  companies;  one  the  New  Jersey  Mutual  life  Insur- 
ance Clompany,  a  New  Jersey  corporation,  doing  business  at 
Newark,  New  Jersey,  and  the  other  the  Hope  Mutual  Life  In- 
surance Company,  a  Kew  York  corporation,  doing  business  in 
the  city  of  New  York.  In  December  of  that  year  an  agree- 
ment was  made  between  the  two  companies  by  which  the  New 
Jersey  company  reinsured  the  risks  of  the  New  York  com- 
pany, took  its  assets  and  assumed  its  liabilities.  From  that 
time  the  business  of  the  two  companies  was  done  in  the  name 
of  the  New  Jersey  company,  until  January,  1877,  when  that 
company  failed,  and  its  assets  were  taken  possession  of  by  the 
New  Jersey  Court  of  Chancery,  which  appointed  Joel  Parker 
receiver.  SubsequenUy  he  was  appointed  ancillary  receiver 
by  the  Supreme  Court  of  New  York,  in  a  suit  instituted 
therein  by  the  attorney  general  of  New  Jersey,  and  William 
Geasa,  a  creditor ;  and  as  such  ancillary  receiver,  received  the 
sum  of  $17,040.69.  Prior  to  1886,  he  resigned  his  positicm  as 
receiver  under  af^>ointment  of  the  Court  of  Chancery  of  New 
Jersey,  and-  was  succeeded  by  Robert  F.  Stockton,  the  present; 
receiver.  No  substitution  was  made  in  New  York  in  respect 
to  the  ancillary  receivership.  On  March  22,  1886,  an  order 
was  entered  in  the  suit  pending  in  the  Supreme  Court  of  New 
York,  making  certain  allowances  to  counsel,  referee,  and  re- 
ceiver out  of  the  funds  in  the  hands  of  the  ancillary  receiver, 
and  directing  him  to  pay  over  the  balance  to  the  receiver 
appointed  by  the  Court  of  Chancery  of  New  Jersey,  and  dis- 
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charging  him,  and  the  sureties  on  his  bond  as  ancillary  re- 
ceiver, from  all  farther  liability,  on  compliance  with  this 
order.  This  order  was  complied  with,  and  the  balance  of 
the  funds  turned  over  to  the  New  Jersey  leoeiver.  Subse- 
quently to  these  proceedings,  and  on  the  11th  day  of  October, 
1886,  a  judgment  was  entered  in  the  Supreme  C!ourt  of  the 
State  of  New  York  as  follows :  ^'  It  is  adjudged  that  the 
plaintifib  recover  of  Joel  Parker,  as  receiver  of  the  New 
Jersey  Mutual  Life  Insurance  Company,  and  against  the  New 
Jersey  Mutual  Life  Insurance  Company,  the  sum  of  one  mil- 
lion and  ten  thousand  four  hundred  and  ninety-six  dollars  and 
twenty-nine  cents,  the  money  so  recovered  to  be  brought  by 
the  plaintiffs  into  court  and  distributed  in  accordance  with 
the  provisions  of  the  original  decree  herein,  and  such  further 
directions  as  may  be  made  by  the  court  herein  on  the  applica- 
tion of  any  party  in  interest." 

This  is  the  judgment  whose  non-acceptance  by  the  Court  of 
Chancery  in  New  Jersey  produces  the  present  controversy. 
The  contentions  of  the  defendant  are  that  this  judgment  was 
entered  in  the  absence  of  the  defendant,  and  was  not  respon- 
sive to  the  issues  pres^ited  by  the  pleadings,  and  therefore 
might  rightfully  be  ignored  by  every  other  tribunal ;  and,  sec- 
ondly, that  if  by  any  strained  construction  of  the  pleadings 
it  could  be  held  responsive  thereto,  it  was  entered  against  a 
party  who  had  ceased  to  have  the  right  to  represent  the  de- 
fendant's interest,  and,  because  of  the  absei  ce  of  the  real  rep- 
resentative of  the  defendant's  interest,  was  a  judgment  in  a 
suit  inUr  aliosj  and  not  obligatory  upon  the  defendant. 

For  a  dear  understanding  of  the  questions  presented  by 
these  defences  a  further  statement  of  facts  is  necessary.  Pri<»r 
to  the  reinsurance,  and  when  the  New  York  company  was 
acting  as  an  independent  company,  it  had,  in  obedience  to  the 
laws  of  New  York^  deposited  with  the  superintendent  of  the 
insurance  department  of  that  State  one  hundred  thounmd  dol- 
lars, in  accepted  securities,  as  a  fund  for  the  protection  of  its 
policy  holders.  After  the  contract  of  reinsurance,  after  the 
failure  of  the  New  Jersey  company,  and  the  appointment  of 
Parker  as  its  receiver,  and  after  his  appointment  as  ancillary 
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receiver  by  the  court  of  New  York,  and  on  February  7, 1889, 
a  suit  was  commenced  in  the  Supreme  Court  of  New  York, 
entitled  as  follows : 

"  New  York  Supreme  Court,  Kings  Counly. 

'^  Henry  E.  Keynolds,  individually,  and  Henry  ^ 
E.  Reynolds  as  Executor,  and  Gteorgiana 
L.  Keynolds  as  Executrix  of  the  last 
will  and  testament  of  Moses  C.  Reynolds, 
deceased ;  Hervey  B.  Wilbur,  Harry  A. 
Wilbur,  Robert  T.  CReilly,  Elizabeth 
M.  O'Reilly,  Margaret  B.  Detmar,  Eliza- 
beth S.  Sprague,  and  John  P.  Traver, 
Plaintiffs, 

(igainet 

^John  F.  Smyth,  as  Superintendent  of  the 
Insurance  Department  of  the  State  of 
New  York ;  The  Hope  Mutual  Life  In- 
surance Company  of  New  York;  Joel 
Parker,  Receiver  of  the  New  Jersey 
Mutual  Life  Insurance  Company;  and 
the  said  The  New  Jersey  Mutual  Life 
Insurance  Company ;  Defendants.  J 

The  plaintiffs  in  that  suit  were  policy-holders  in  the  New 
York  company,  with  one  exception,  and  that  is  the  last-named 
plaintiff,  who  was  a  stockholder  therein.  This  suit  was  obvi- 
ously quasi  in  rem^  one  to  seize  and  appropriate  to  the  claims 
of  these  various  plaintiffs  the  securities  deposited  by  the  New 
York  company,  as  a  trust  fund,  with  the  superintendent  of 
the  insurance  department. 

The  first  paragraph  of  the  complaint  discloses  the  purposes 
and  object  of  the  suit.  It  is  as  follows : 
^ "  I.  That  the  plaintiffs,  the  policy-holders  hereinafter  named, 
sue  and  bring  this  action  on  behalf  of  themselves  and  all  others 
who  are  policy-holders  in  the  Hope  Mutual  Life  Insurance 
Company  of  New  York,  as  well  as  all  who  are  interested  in  the 
trust  fund  hereinafter  mentioned,  and  who  shall  in  due  time 
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elect  to  come  in  and  seek  relief  hy  contributing  to  the  ex- 
penses of  this  action." 

It  is  true  that  the  second  paragraph  in  the  complaint,  which 
is  as  follows :  ^^  That  the  plaintiff,  the  stockholder  hereinafter 
named,  sues  and  brings  this  action  in  behalf  of  himself  and  all 
others  who  are  stockholders  in  the  said  The  Hope  Mutual  Life 
Insurance  Company  of  New  York,  as. well  as  in  behalf  of  all 
who  are  interested  in  the  assets  of  the  said  company  or  the 
trust  fund  hereinafter  mentioned,  and  who  shall  elect  to  come 
in  and  seek  relief  by  contributing  to  the  expenses  of  this  ac- 
tion," suggests  a  broader  field  of  inquiry  and  a  larger  demand ; 
but  the  intimation  therein  contained  of  a  proceeding  in  behalf 
of  all  interested  in  the  assets  of  the  New  York  company, 
(and  it  is  only  an  intimation,)  is  so  clearly  limited  by  the  sub- 
sequent wording  of  the  complaint,  that  ik  general  reading  of 
the  whole  complaint  makes  manifest  the  fact  that  the  scope 
and  object  of  the  suit  was  to  reach  and  appropriate  this  fund 
deposited  with  the  superintendent  of  the  insurance  depart- 
ment of  the  State  of  New  York.  After  this,  we  find  in 
paragraphs  13  and  14  these  allegations,  the  intermediate 
paragraphs  simply  disclosing  the  respective  interests  of  vari- 
ous plaintiffs : 

"  XIII.  These  plaintiffs,  on  information  and  belief,  further 
show  that  when  the  said  The  Hope  Mutual  Life  Insurance 
Company  of  New  York  commenced  business  as  such  it  depos- 
ited with  the  superintendent  of  the  insurance  department  of 
this  State,  as  provided  by  the  provisions  of  the  act  under 
which  it  was  organized,  one  hundred  thousand  dollars  in  cer- 
tain securities  belonging  to  said  company,  as  a  fund  for  the 
protection  of  its  policy-holders,  said  securities  comprising,  as 
the  plaintiffs  are  informed  and  believe,  United  States  bonds, 
bonds  and  mortgages,  and  cash,  being  of  the  value  of  one 
hundred  thousand  dollars. 

^^  XIY.  That  the  defendant  John  F.  Smyth  is  the  superin- 
tendent of  the  insurance  department  of  the  State  of  New 
York,  and  as  such  has  the  sole  control  and  custody  of  the  said 
securities  and  fund,  and  now  has  and  holds  the  same  and  every 
part  thereof  as  a  fund  for  the  protection  and  security  of  the 
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policy-holders  in  the  said  The  Hope  Matual  Life  Insaranoe 
Company  of  New  York,  with  the  increase  and  accumulations 
thereof  and  interest  thereon  which  has  been  collected  by  the 
superintendent  of  the  insurance  department,  and  that  the  said 
fund,  together  with  the  increase,  interest,  and  accumulations 
thereof,  belong  to  the  plaintiffs,  the  policy-holders,  to  the 
extent  of  the  value  of  their  respective  policies,  issued  by  the 
said  insurance  coinpany  as  aforesaid." 

Paragraph  15  alleges  the  contract  of  reinsurance. 

Paragraph  16  is  as  follows:  "These  plaintiffs  further  aver,  on 
information  and  belief,  that  the  said  insurance  companies  had 
no  power  or  authority  to  enter  into  said  contract;  that  the  said 
contract  is,  and  at  the  date  thereof  was  wholly,  null  and  void, 
but  that  if  valid  it  conveyed  and  transferred  to  the  defendant, 
the  New  Jersey  Mutual  Life  Insurance  Company,  no  interest 
whatever  in  the  fund  and  securities  on  deposit  as  aforesaid, 
nor  in  any  of  the  assets  or  property  of  the  said  company, 
except  such  as  may  remain  after  all  the  claims  of  the  policy- 
holders in  the  said  The  Hope  Mutual  Life  Insurance  Company 
of  New  York  are  satisfied  and  discharged  ; "  and  contains  the 
averment  that  the  contract  of  reinsurance  gave  to  the  New 
Jersey  company  no  interest  whatever  in  the  funds  deposited 
with  the  insurance  commissioner. 

Paragraphs  17  and  18  are  in  respect  to  the  cessation  of  busi- 
ngs by  the  New  York  company,  and  the  assumption  of  its 
business  by  the  New  Jersey  company. 

Paragraph  19  is  in  these  words :  "  The  plaintiffs,  the  policy- 
holders, therefore  claim  and  allege  that  they  are  entitled  to 
receive  the  amount  due  on  their  respective  policies  of  insur- 
ance issued  to  them  by  the  said  The  Hope  Mutual  Life  Insur- 
ance Company,  out  of  the  fund  and  securities  in  the  hands  of 
the  defendant,  the  superintendent  of  the  insurance  department 
of  the  State  of  New  York,  and  should  be  paid  out  of  the  said 
fund  the  value  of  their  said  respective  policies,  and  that  the 
respective  amounts  due  to  them  on  their  said  policies  of  insur- 
ance, so  issued  as  aforesaid,  are  a  lien  on  the  fund  and  securities 
and  on  all  the  interest  and  accumulations  thereof  in  the  hands 
of  the  said  superintendent  of  the  insurance  department  to  the 
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extent  of  the  value  of  each  of  their  said  policieB,  as  the  same 
shall  be  ascertained  and  determined  by  tins  court ;''  and  dis- 
closes the  contention  of  the  policy-holders,  and  their  claims 
upon  simply  the  fund  deposited  with  the  insurance  commis^ 
sioner. 

Paragraphs  20  and  21  aver  the  appointment  of  the  receiver 
hy  the  Court  of  Chancery  of  New  Jersey,  and  the  lack  of 
power  in  any  one  to  collect  the  interest  on  the  securities  de- 
posited with  the  insurance  department  since  December  31, 
1872. 

Paragraphs  22  and  28  set  forth  the  interest  of  Traver,  the 
last-named  plaintiff,  as  stockholder  in  the  New  York  company. 

Paragraph  24  alleges  in  behalf  of  said  last-named  plaintiff 
the  invalidity  of  the  reinsurance  arrangement  between  the  two 
insurance  companies ;  the  title  of  the  plaintiff  to  his  interest 
as  stockholder  in  the  New  York  company ;  and  closes  with  the 
averment  that  he  is  '^rightfully  qntitled  to  be  paid  therefor, 
as  such  owner  and  holder  of  said  stock,  his  distributive  share 
out  of  any  surplus  which  may  remain  of  the  said  trust  fund 
and  the  accumulations  thereof  in  the  hands  of  the  superinten- 
dent of  the  insurance  department,  after  paying  the  policy* 
holders  aforesaid  in  the  said  company." 

Paragraph  25,  26  and  27  are  in  respect  to  some  other  pro- 
ceedings, which  do  not  affect  the  question  in  controversy  here. 

Paragraph  28  contains  allegations  in  respect  to  the  amount 
of  the  actual  fund  in  the  hands  of  the  superintendent  df  insur- 
ance. And  upon  these  various  averments  the  complaint  con- 
cludes with  this  prayer : 

<' Wherefore  these  plaintiffs  demand  judgment  that  the 
defendant  John  F.  Smyth,  the  superintendent  of  tiie  insur- 
ance department  of  the  State  of  New  York,  be  adjudged  to 
account  for  all  sums  of  money,  bonds,  and  securities  which 
were  deposited  in  his  hands  by  the  defendant,  the  Hope  Mutual 
Life  Insurance  Company  of  New  York,  and  for  all  the  interest, 
increase  and  accumulations  of  the  said  fund,  and  every  part 
thereof;  that  the  said  securities^be  ordered  to  be  sold  by  order 
of  this  court ;  that  the  proceeds  thereof*  be  distributed  among 
the  plaintiffs  and  other  policy-holders  of  the  said  The  Hope 
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Matoal  Life  Insnratioe  Company  in  the  proportion  in  wbicU 
they  are  entitled  to  tiie  same ;  that  the  said  The  Hope  Mutual 
Life  Insurance  Company  of  New  York  may  be  dissoked  and 
adjudged  by  this  honorable  court  to  have  surrendered  and 
abandoned  all  its  rights,  privileges  and  franchises  as  an  incor- 
porated life  insurance  company,  and  that,  after  the  payment 
of  the  policy-holders  and  creditors  of  the  said  company,  any 
surplus  that  may  be  left  of  the  said  trust  fund  and  accumula- 
tions" thereof  may  be  distributed  among  the  stockholders  of 
the  said  company,  and  that  the  plaintiffs  may  have  such  other, 
further  or  different  order  or  relief  in  the  premises  as  may  be 
just  and  equitable,  and  that  the  defendant,  John  F.  Smyth, 
the  superintendent  of  the  insurance  department,  his  officers, 
servants,  agents  and  attorneys,  and  all  other  persons  acting 
for  or  under  him,  be  enjoined  from  converting  the  said  securi- 
ties, or  paying  or  distributing  or  parting  with  the  same,  or  any 
part  thereof,  except  under  and  pursuant  to  an  order  or  decree 
to  be  entered  in  this  action." 

While  the  New  York  company  was  made  party  defendant, 
it  does  not  appear  that  it  was  served  with  process;  and  it 
made  no  appearance  and  filed  no  answer.  The  only  answers 
filed  were  that  of  the  superintendent  of  the  insurance  depart- 
ment and  the  joint  answer  of  Parker,  as  receiver,  and  of  the 
New  Jersey  company.  The  last  answer,  containing  many  de- 
nials and  some  admissions,  did  not  assume  to  put  in  issue  the 
question  of  the  indebtedness  of  the  New  Jersey  company  to 
any  of  the  plaintiffs;  but,  accepting  the  obvious  purpose  of 
the  complaint,  it  met  its  allegations  with  an  assertion  of  right 
in  the  New  Jersey  company  to  the  fund  in  the  hands  of  the 
superintendent  of  the  insurance  department.  The  answer  of 
the  superintendent  of  the  insurance  department,  admitting  the 
receipt  of  the  fund,  put  in  issue  several  of  the  allegations  of 
the  complaint ;  and  rested  his  denial  of  the  plaintiffs'  right  on 
the  existence  and  validity  of  the  proceedings  referred  to  in 
paragraphs  35,  36  and  27  of  the  complaint. 

Upon  these  pleadings  the  case  proceeded  to  trial.  The  pre- 
liminary order  was  one  of  reference,  on  January  15, 1880,  to 
James  W.  Husted.    After  some  interlocutory  proceedings,  a 
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final  report  was  made  by  the  referee  on  February  24, 1885, 
and  thereafter,  on  March  18, 1885,  a  decree  was  entered^  which 
decree  confirmed  the  report  of  the  referee,  and  made  final  dis- 
position of  the  funds  in  the  hands  of  the  superintendent  of  the 
insurance  department,  in  partial  payment  of  the  various  claims 
presented.  It  also,  in  paragraph  8,  contained  this  reservation : 

'^And  it  is  further  ordered  that  either  party  to  this  action 
or  any  person  interested  in  the  subject  matter  thereof  have 
liberty  to  apply  for  further  directions  on  the  foot  of  this  decree, 
and  the  question  of  the  indebtedness  of  Joel  Park^,  as  receiver 
of  the  New  Jersey  Mutual  Life  Insurance  Company,  and  the 
former  superintendent,  John  F.  Smyth,  and  William  McDer^ 
mott,  and  Messrs.  Harris  and  Budd,  reported  by  referee  Samuel 
Prentiss,  be  reserved.'^ 

Thereafter  and  on  October  11, 1886,  as  heretofore  notk^ed, 
and  apparently  on  the  reservation  in  paragraph  8,  as  above 
quoted,  and  on  notice  to  the  attorney,  who  had  represented 
Parker,  the  receiver,  and  the  New  Jersey  company,  the  judg- 
ment was  entered  in  favor  of  the  plaintiffs  for  one  million  and 
odd  dollars,  as  heretofore,  stated.  The  Court  of  Chancery  of 
New  Jersey,  when  this  judgment  was  presented,  declined  to 
recognize  this  as  an  adjudication  against  the  existing  receiver 
or  the  assets  of  the  insurance  company  in  his  hands.  On 
appeal  to  the  Court  of  Errors  and  Appeals  of  that  State,  this 
decision  of  the  Chancery  Court  was  affirmed,  and  the  case 
remanded  to  that  court  for  further  proceedings.  The  opinion 
of  the  Court  of  Errors  and  Appeals  will  be  found  in  43  N.  J. 
Eq.  211. 

Mr.  A.  Q.  Keasbey  and  Mr.  Raphael  J.  MoseSy  Jr.^  for  plain- 
tiff in  error. 

The  court  had  power,  on  issues  contested  before  it  as  to 
which  aU  parties  in  interest  bad  been  fully  heard,  to  allow  any 
judgment  consistent  with  the  case  made  by  the  complaint  and 
embraced  within  the  issue.  Section  1207,  Code  of  Civil  Pro- 
cedure of  New  York. 

In  EiU  V.  Beachy  1  Beasley  (12  N.  J.  Eq.),  ChanceUor  Wil- 
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liamaoo  said :  that  if  the  facts  which  the  complainaiit  states 
are  broad  enough  to  give  him  relief^  it  matters  not  how  narrow 
his  prayer  may  be  if  his  bill  contains  a  prayer  for  general 
relief.  And  although  he  may  claim  a  relief  not  at  all  war- 
ranted by  his  facts,  .or  may  be  entitled  to  a  relief  upon  very 
different  principles  of  equity  from  what  he  supposed,  such  a 
misapprehension  of  his  case  cannot  defeat  his  right  to  relief. 

The  following  authorities  iu*e  relied  on  as  sustaining  the 
New -York  judgment.  Six  Nations  v.  Johnsofij  24  How.  195; 
Orignon  v.  Aetor^  2  How.  310 ;  Voarhees  v.  Bank  of  the  United 
SUOeSj  10  Fet.U9;  Mdred  v.  Bank,  17  Wall  5^6 ;  Bainehv. 
FolgeTj  20  WalL  1 ;  Jdtddaumey  y,  Morris  <b  Essex  Railroad, 
42  Hun,  447 ;  Armitagev.  Pulver,  37  N.  Y.  496 ;  Graham  v. 
Beady  57  N.  Y.  683 ;  Madison  Ave.  Baptist  Church  v.  Oliver 
SL  Baptist  Church,  73  N.  Y.  95 ;  MoHha  v.  Ourley,  90  N.  Y. 
877;  Cha^eld  v.  Simonson,  92  N.  Y.  216;  Peck  v,  Ooodber- 
leU,  109  N.  Y.  189. 

ifk  Va/nderUU  v.  lAtde,  43  N.  J.  £q.  669,  it  was  held  that 
contracts  made  by  one  receiver  can  be  enforced  against  his 
successor.  The  court  said :  These  contracts  are  not  personal, 
but  representative.  They  are  designed  to  bind,  and  may  well 
Innd  the  fund,  not  only  through  the  receiver  who  n^akes  them, 
bat  also  through  the  receiver  who  succeeds  to  his  responsibili- 
ties and  duties.  A  fortiori,  it  must  be  true  that  as  to  the  acts 
and  obligations  of  the  insolvent  corporation  dtself,  the  funds 
are  bound  in  the  hands  of  its  receiver — the  agent  appointed 
by  the  court,  whoever  he  may  be  —  and  whatever  number  of 
successive  agents  may  be  named ;  and  the  plaintiffs  in  error 
whose  claims  are  founded  upon  the  unlawful  transfer  of  their 
funds  from  New  York  to  New  Jersey,  and  are  established  by 
final  judgment  in  tiie  former  State,  should  be  ranked  among 
the  participants  of  the  fund  in  New  Jersey,  which  has  been 
swelled  by  the  wrongful  abstractions,  in  whatsoever  personal 
custody  the  court  may  have  seen  proper  to  place  it,  from  time 
to  time,  in  the  course  of  its  administration  of  the  estate  of  the 
corporation  which  perpetrated  the  wrong. 

Mr.  Frederic  W.  Stevens  for  defendant  in  error. 
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Mb.  JusnoB  Bbeweb,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

We  are  of  opinion  that  the  decision  of  the  Ohancerj  Oourt 
of  New  Jersey,  as  sustained  by  the  Court  of  Errors  and 
Appeals  of  that  State,  is  correct,  and  must  be  affirmed.  The 
^rst  and  obvious  reason  is  that  the  judgment  of  the  Supreme 
Oourt  of  New  York  was  not  responsive  to  the  issues  presented. 
The  section  of  the  Federal  Constitution  which  is  invoked  by 
plaintiffs  is  section  1  of  Article  lY,  which  provides  that  ^^  full 
faith  and  credit  shall  be  given  in  each  State  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  State."  Under 
that  section  the  full  faith  and  credit  demanded  is  only  that 
faith  and  credit  which  the  judicial  proceedings  had  in  the 
other  State  in  and  of  themselves  require.  It  does  not  demand 
that  a  judgment  rendered  in  a  court  of  one  State,  without  the 
jurisdiction  of  the  person,  shall  be  recognized  by  the  courts 
of  another  State  as  valid,  or  that  a  judgment  rendered  by  a 
court  which  has  jurisdiction  of  the  person,  but  which  is  in  no 
way  responsive  to  the  issues  tendered  by  the  pleadings  and 
is  rendered  in  the  actual  absence  of  the  defendant,  must  be 
recognized  as  valid  in  the  courts  of  any  other  State.  The 
requirements  of  that  section  are  fulfilled  when  a  judgment 
rendered  in  a  court  of  one  State,  which  has  jurisdiction  of  the 
subject  matter  and  of  the  person,  and  which  is  substantially 
responsive  to  the  issues  presented  by  the  pleadings,  or  is  ren- 
dered under  such  circumstances  that  it  is  apparent  that  the 
defeated  party  was  in  fact  heard  on  the  matter  determined, 
is  recognized  and  enforced  in  the  courts  of  another  Stata 
The  scope  of  this  constitutional  provision  has  often  been  pre- 
sented to  and  considered  by  this  court,  although  the  precise 
question  here  presented  has  not  as  yet  received  its  attention. 
It  has  been  adjudged  that  the  constitutional  provision  does 
not  make  a  judgment  rendered  in  one  State  a  judgment  in 
another  State  upon  which  execution  or  other  process  may 
issue;  that  it  does  not  forbid  inquiry  in  the  courts  of  the 
State  to  which  the  judgment  is  presented,  as  to  the  jurisdic- 
tion of  the  court  in  which  it  was  rendered  over  the  person,  or 
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in  regpeot  to  the  subject  matter,  oty  if  rendered  in  a  proceed- 
ing in  reniy  its  jurisdiction  of  the  r€8.  Without  referring  to 
the  many  cases  in  which  this  constitutional  proyision  has  been 
before  this  court,  it  is  enough  to  notice  the  case  of  Thompson 
y.  WhUmadij  18  WalL  457.  The  view  developed  in  the  opin- 
ion in  that  case,  as  well  as  in  prior  opinions  cited  therein, 
paves  the  way  for  inquiry  into  the  question  here  presented. 
If  the  fact  of  a  judgment  rendered  in  a  court  of  one  State 
does  not  preclude  inquiry  in  the  courts  of  another,  as  to  the 
jurisdiction  of  the  court  rendering  the  judgment  over  the  per- 
son or  the  subject  matter,  it  certainly  also  does  not  preclude 
inquiry  as  to  whether  the  judgment  so  rendered  was  so  far 
responsive  to  the  issues  tendered  by  the  pleadings  as  to  be  a 
proper  ezercise  of  jurisdiction  on  the  part  of  the  court  render- 
ing it.  Take  an  extreme  case :  Given  a  court  of  general  juris- 
diction, over  actions  in  ejectment  as  well  as  those  in  replevin ; 
a  complaint  in  refdevin  for  the  possession  of  certain  specific 
property,  personal  service  upon  the  defendant^  appearance 
and  answer  denying  title;  could  (there  being  no  subsequent 
appearance  of  the  defendant  and  no  amendment  of  the  com- 
plaint) a  judgment  thereafter  rendered  in  9uch  action  for  the 
recovery  of  the  possession  of  certain  real  estate  be  upheld? 
Surely  not;  even  in  the  courts  of  the  same  State.  If  not 
there,  the  constitutional  provision  quoted  gives  no  greater 
force  to  the  same  record  in  another  State. 

We  are  not  concerned  in  this  case  as  to  the  power  of  amend- 
ment of  pleadings  lodged  in  the  trial  court,  or  the  effect  of 
any  amendment  made  under  such  power,  for  no  amendment 
was  made  or  asked.  And  without  amendment  of  the  plead- 
ings, a  judgment  for  the  recovery  of  the  possession  of  real 
estate,  rendered  in  an  action  whose  pleadings  disclose  only  a 
claim  for  the  possession  of  personal  property,  cannot  be  sus- 
tained, although  personal  service  was  made  upon  the  defend- 
ant. The  invalidity  of  the  judgment  depends  upon  the  fact 
that  it  is  in  no  manner  responsive  to  the  issues  tendered  by 
the  pleadings.  This  idea  underlies  all  litigation.  Its  emphatic 
language  is,  that  a  judgment,  to  be  conclusive  upon  the  parties 
to  the  litigation,  must  be  responsive  to  the  matters  contro- 
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verted.  Nor  are  we  ooncemed  with  the  qaestion  as  to  the  mle 
which  obtains  in  a  case  in  which,  while  the  matter  determined 
was  not,  in  fact,  pat' in  issue  by  the  pleadings,  it  is  apparent 
from  the  record  that  the  defeated  party  was  present  at  the  trial 
and  actually  litigated  that  matter.  In  such  a  case  the  propo- 
sition so  often  affirmed,  that  that  is  to  be  considered  as  done 
\which  ought  to  have  been  done,  may  have  weight,  and  the 
a^nendment  which  ought  to  have  been  made  to  conform  the 
pleadings  to  the  evidence  may  be  treated  as  having  been  made. 
Here  there  was  no  appearance  after  the  filing  of  the  answer, 
and  no  participation  in  the  trial  or  other  proceedings.  What- 
ever may  be  the  rule  where  substantial  amendments  to  the 
complaint  are  permitted  and  made,  and  the  defendant  responds 
thereto,  or  whore  it  appears  that  he  takes  actual  part  in  the 
litigation  of  the  matters  determined,  the  rule  is  universal  that,, 
where  he  appears  and  responds  only  to  the  complaint  as  filed, 
and  no  amendment  is  made  thereto,  the  judgment  is  conclu- 
sive only  so  far  as  it  determines  matters  which  by  the  pleadings 
are  put  in  issue.  And  this  rule,  which  determines  the  conclu- 
siveness of  a  judgment  rendered  in  one  court  of  a  State,  as  to 
all  sabsequent  inquiries  in  the  courts  of  the  same  State,  enters 
into  and  limits  the  constitutional  provision  quoted,  as  to  the 
full  faith  and  credit  which  must  be  given  in  one  Statue  to 
judgments  rendered  in  the  courts  of  another  State. 

In  the  opinion  of  the  Cioart  of  Errors  and  Appeals,  the  case 
of  JUtmday  v.  Vail,  34  N.  J.  Law,  418,  is  cited.  In  that  case, 
the  proposition  stated  ia  the  syllabus,  and  which  is  fully  sus- 
tained by  the  opinion,  is,  that  ^*  a  decree  in  equity,  which  is 
entirely  aside  of  the  issue  raised  in  the  record,  is  invalid,  and 
will  be  treated  as  a  nullity,  even  in  a  collateral  proceeding.'' 
It  appeared  that  on  May  12,  1841,  Asa  Munday,  the  owner, 
with  his  wife,  Hetty  Munday,  conveyed  the  premises  for 
which  the  action  (which  was  one  of  ejectment)  was  brought, 
to  John  Conger,  upon  the  following  trust,  to  wit :  "  For  the 
use  and  benefit  of  the  said  Asa  Munday  and  wife,  and  the  sur- 
vivor of  them,  with  the  remainder.to  the  children  of  said  Asa 
Munday  and  wife,  in  equal  parts  and  shares,  in  fee."  Plain- 
tiff was  the  sole  surviving  issue  of  Asa  Munday  and  Hetty 
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Monday,  and  took,  under  the  facts,  aU  the  title  which,  on  the 
12th  of  May,  1841,  was  vested  in  Asa  Munday.  On  January 
16, 1844,  Ephraim  Munday  filed  bis  bill  in  the  Court  of  Chan- 
cery, setting  forth  that  he  had  loaned  certain  moneys  to  Asa 
Munday  upon  an  agreement  that  he,  the  said  Asa,  would 
secure  said  loan  by  a  mortgage  upon  his  land,  including  the 
premises  in  question;  and  that  Asa,  in  violation  of  his  agree- 
ment, and  to  defraud  him  of  his  rights,  had  conve^'^ed  them 
away  to  John  Conger,  upon  the  trust  already  mentioned^  The 
bill  also  showed  that  plaintiff  had  obtained  judgment  for  his 
debt.  The  prayer  was,  "  that  the  deed  of  conveyance  of  said 
lands  so  made  by  the  said  Asa  Munday  and  Hetty,  his  wife, 
to  the  said  John  Conger,  and  the  said  deed  and  declaration 
of  trust  so  made  and  executed  by  the  said  John  Conger  and 
wife  as  aforesaid,  may,  by  the  order  and  decree  of  this  honor- 
able court,  be  set  aside  and  declared  to  be  fraudulent  and  void 
against  the  said  judgment  and  writ  of  execution  of  your  ora- 
tor, and  that  the  said  judgment  and  execution  of  your  orator 
may  be  decreed  a  lien  on  said  lands  and  tenements  so  con- 
veyed to  said  John  Conger,"  etc.  Plaintiff  was  a  defendant 
in  that  action,  and,  then  an  infant,  appeared  by  her  father  as 
guardian.  The  decree,  which  was  entered  on  the  15th  of 
December,  1846,  was  generally  that  the  said  deed  from  Asa 
Munday  and  wife  to  Conger  was  fraudulent,  null  and  void, 
and  of  no  force  whatever  in  law  or  equity;  and  ordered  and 
adjudged  that  it  be  delivered  up  to  be  cancelled ;  and  further, . 
that  the  plaintiff's  judgment  is  and  was  a  lien.  No  proceed- 
ings were  had  under  this  decree,  the  money  due  plaintiff  hav- 
ing been  paid  or  secured  to  him.  Subsequently,  and  on  Sep- 
tember IS,  1851,  a  decree  for  costs  against  Asa  Munday,  in 
another  suit,  was  entered  in  the  Chancery  Court.  Upon  such 
decree  the  property  in  question  was  levied  upon  and  sold  to 
defendant.  The  validity  of  the  title  acquired  by  this  proceed- 
ing was  the  matter  in  controversy.  The  title  of  plaintiff  was 
^ood  under  the  trust  deed  of  May  12,  1841,  unless  defeate<l 
by  this  side  and  the  deed  made  thereon;  and  defendant\s 
titlcj  adverse  to  plaintiff's,  depended  on  the  question  whether 
tile  decree  of  December  15, 1846,  was  valid  to  the  extent  of 
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its  langaage,  annulling  absolutely  the  conveyance  from  Asa 
Munday  and  wife  to  John  Conger,  and  directing  the  surren- 
der of  such  deed,  or,  notwithstanding  its  general  language,  was 
to  be  limited  to  the  matters  of  inquiry  presented  by  the  com- 
plaint and  answer,  and,  therefore,  simply  an  adjudication  that 
the  deed  was  voidable,  and  annulling  it  so  far  as  it  conflicted 
with  the  rights  of  plaintiff  in  that  suit,  leaving  it  to  stand  good 
as  a  deed  inter  partes,  and  valid  as  to  all  other  patties.  It 
was  held  that  the  latter  was  the  true  construction,  and  that 
the  general  language  in  the  decree  was  limited  by  the  mattere 
put  in  issue  by  the  pleadings.  We  quote  from  the  opinion: 
*•  The  inqmiry  is,  had  the  court  jurisdiction  to  the  extent 
olaimed  ?  Jurisdiction  may  be  defined  to  be  the  right  to  ad- 
jadicate  concerning  the  subject-matter  in  the  given  case.  To 
•constitute  this  there  are  three  essentials :  First,  the  court  mast 
have  cognizance  of  the  class  of  cases  to  which  the  one  to  be 
adjudged  belong ;  second,  the  proper  parties  must  be  preseat ; 
and  third,  the  point  decided  must  be,  in  substance  and  efFect^ 
within  the  issue.  That  a  court  cannot  go  out  of  its  appointed 
aphere,  and  that  its  action  is  void  with  respect  to  persons  who 
are  strangers  to  its  proceedings,  are  propositions  established 
by  a  multitude  of  authorities.  A  defect  in  a  judgment  arising 
from  the  fact  that  the  matter  decided  was  not  embraced  within 
the  issue  has  not,  it  would  seem,  received  much  judicial  con- 
sideration. And  yet  I  cannot  doubt  that,  upon  general  prin- 
oiples,  such  a  defect  must  avoid  a  judgtnent.  It  is  impossible 
to  concede  that  because  A  and  B  are  parties  to  a  suit,  a 
court  can  decide  any  matter  in  which  they  are  interested, 
whether  such  matter  be  involved  in  the  pending  litigation  or 
not.  Persons  by  becoming  suitors  do  not  place  themselves  for 
all  purposes  under  the  control  of  the  oouit,  and  it  is  only  over 
these  particular  interests;  which  they  choose  to  draw  in  ques- 
tion, that  a  power  of  judicial  decision  arises."  And  again: 
^  A  judgment  upon  a  matter  outside  of  the  issue  must,  of 
necessity,  be  altogether  arbitrary  and  unjust,  as  it  concludes 
a  point  upon  which  the  parties  have  not  been  beard.  And  it 
is  upon  this  very  ground  that  the.parties  havQ  been  heard,  or 
have  had  the  opportunity  of  a  hearing,  that  the  law  gives  so 


Digitized  by  VjOOQIC 


BEY^^OLDS  V.   STOCKTON.  269 

Opinion  of  the  Court. 

conclusive  an  enect  to  matters  adjudicated.  And  this  is  the 
principal  reason  why  judgments  become  estoppels.  But  records 
or  judgments  are  not  estoppels  with  reference  to  every  matter 
contained  in  them.  They  have  such  efficacy  only  with  respect 
to  the  substance  of  the  controversy  and  its  essential  concomi- 
tants. Thus,  Lord  Coke,  treating  of  this  doctrine',  says:  ^  A 
matter  alleged  that  is  neither  traversable  nor  material  shall 
not  estop.'  Co.  Litt.  352  b.  And  in  a  note  to  the  Duchess  of 
Kingston^ s  Case^  in  2  Smith's  Lead..  Cases,  535,  Baron  Comyn 
is  vouched  for  the  proposition  that  judgments  ^  are  conclusive 
as  to  nothing  which  might  not  have  been  in  question,  or  were 
not  matenaL'  For  the  same  doctrine,  that  in  order  to  make 
a  decision  conclusive  not  only  the  proper  parties  must  be 
present,  but  that  the  court  must  act  upon  '  the  property  ac- 
cording to  the  rights  that  appear'  upon  the  record,  I  refer  to 
the  authority  of  Lord  Kedesdale.  Giffard  v.  Hori^  1  Sch.  & 
Lef.  386,  408.  See  also  Qore  v.  Stacpoole,  1  Dow,  18,  30; 
ColcUmgh  v.  SUrum^  3  Bligh,  181, 186."  Eeference  is  made  in 
the  opiAion  to  the  case  of  Corwithe  v.  Griffingy  21  Barb.  9, 
in  respect  to  which  the  court  said  :  ''  Commissioners  in  parti- 
tion, in  their  distribution,  embraced  land  other  than  that  con- 
tained in  the  petition,  and  the  court  confirmed  their  report, 
and  it  was  held  that  such  judgment  was  a  nullity,  ^as  the 
jurisdiction  was  confined  to  the  subject-matter  set  forth  and 
described  in  the  petition.'  In  this  case  the  court  had  jurisdic- 
tion in  cases  of  partition,  and  the  decision  was  upon  the 
ground  that  the  decree  was  void,  as  it  was  aside  from  the  issue 
wlmdi  the  proceedings  presented." 

This  case  is  very  much  in  point.  We  regard  the  views  sug- 
gested in  the  quotation  from  the  opinion  as  correct,  and  as 
properly  indicating  the  limits  in  respect  to  which  the  conclu- 
siveness of  a  judgment  may  be  invoked  in  a  subsequent  suit 
inter  jpartes.  See,  also,  Unfried  v.  Seherery  63  Indiana,  67. 
In  that  case,  the  inquiry  was  as  to  the  effect  of  a  decree  of 
foreclosure  rendered  upon  default.  In  the  complaint  in  the 
foreclosure  proceedings  the  widow  and  children  of  the  mort- 
gagor were  named  as  parties,  he  having  died  prior  to  the  coni- 
mencement  of  the  suit.    The  allegation  of  the  complaint  was 
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that  the  defendants  were  interested  as  heirs,  and  the  prayer 
was  for  a  decree  foreclosing  such  interests.  It  wad  not  averred 
that  the  widow  had  joined  in  the  mortgage,  or  even  that  she 
was  a  widow ;  but  she  was  made  a  defendant,  and  alleged  to 
be  an  heir.  Subsequently  she  asserted  rights  in  the  premises 
aa  widow,  and  in  respect  to  this  decree  upon  default,  the  court 
observed :  ^'  A  widow  is  an  heir  of  her  deceased  husband  only 
in  a  special  and  limited  sense,  and  not  in  the  general  sense  in 
which  that  term  is  usually  used  and  understood.  When  the 
Baid  Anna  made  default  in  the  action  for  foreclosure,  nothing 
was  taken  against  her  as  confessed,  nor  could  have  been,  which 
was  not  alleged  in  the  complaint,  and,  as  nothing  was  alleged 
hostile  to  her  claim  as  widow,  it  follows  that  nothing  concern- 
ing her  claim  as  such  widow  was  concluded  against  her  by  the 
judgment  of  foreclosure.  This  proposition  we  regard  as  too 
well- founded  in  principle  to  need  the  citation  of  authorities  to 
sustain  it.  See,  however,  Hdms  v.  Love^  41  Indiana,  210; 
Fletcher  v.  Holmes^  26  Indiana,  468;  Mimr  v.  Walter^  17 
Mass.  237.'*  See  also  Ooucher  v.  Olaytony  decided  by  Vice- 
Ghanoellor  Wood,  and  reported  in  11  Jurist  (N.  8.)  107;  8.  C. 
34  Law  Journal  (N.  S.)  Ch.  289. 

In  the  case  of  Packet  Company  v.  SicUeay  24  How.  333,  341, 
Mr.  Justice  Campbell,  speaking  for  the  court,  declared,  that, 
*^  the  essential  conditions  under  which  the  exception  of  the  res 
'judicata  becomea  applicable  are  the  identity  of  the  thing  de- 
manded, the  ideni  ty  of  the  cause  of  the  demand,  and  of  the 
parties  in  the  character  in  which  they  are  litigants.''  In  the 
case  of  Smith  v.  Ontario,  18  Blatehford,  454,  457,  Ohrcuit 
Judge  Wallace  observed,  that  ^^  the  matter  in  issue  "  has  been 
defined  in  a  case  of  leading  authority,  as  ^  that  matter  upcm 
which  the  plaintiff  proceeds  by  his  action,  and  which  the 
defendant  controverts  by  "his  pleading."  King  v.  Chase,  15 
If  H.  9«  But  without  multiplying  authorities,  the  proposition 
suggested  by  those  referred  to,  and  which  we  affirm,  is,  that 
in  order  to  give  a  judgment,  rendered  by  even  a  court  of  general 
jurisdiction,  the  merit  and  finality  of  an  adjudication  between 
the  parties,  it  must,  with  the  limitations  heretofore  stated,  be 
responsive  to  the  issues  tendered  by  the  pleadings.    In  other 
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words,  that  when  a  oomplaint  tenders  one  caose  of  action,  and 
in  that  soit  service  on,  or  appearance  of,  the  defendant  is 
made,  a  subsequent  judgment  therein,  rendered  in  the  absende 
of  the  defendant,  upon  another  and  different  cause  of  action 
than  that  stated  in  the  complaint,  is  without  binding  force 
within  the  courts  of  the  same  State ;  and,  of  course,  n<^with- 
standing  the  constitutional  provision  heretofore  quoted,  has  no 
better  standing  in  the  courts  of  another  State. 

This  proposition  determines  this  case ;  for,  as  has  been  shown, 
the  scope  and  object  of  the  suit  in  the  New  York  court  was 
the  subjection  of  the  fund  in  the  hands  of  the  superintendent 
of  the  insurance  department  of  that  State  to  the  satisfaction^ 
of  claims  against  the  New  York  company.  The  cause  of  action 
disclosed  in  the  original  complaint  was  not  widened  by  any 
amendment;  and  there  was  no  actual  appearance  by  the  re- 
ceiver Parker  or  the  New  Jersey  company  subsequently  to  the 
filing  of  their  answer.  No  valid  judgment  could,  therefore, 
be  rendered  therein,  which  went  beyond  the  subjection  of  this 
fond  to  those  claims. 

But  another  matter  is  also  worthy  of  notice.  At  the  time 
of  the  rendition  of  this  judgment  in  the  Supreme  Court  of 
New  York,  Parker  had  lost  all  authority  to  represent  the  New 
Jersey  company.  His  authority  in  New  Jersey,  the  State  of 
primary  administration,  had  been  transferred  to  Stockton,  the 
present  receiver.  By  a  decree  in  the  very  court,  and  in  the 
very  suit  in  the  State  of  New  York,  in  which  he  had  been 
appointed  ancillary  receiver  for  that  State,  a  decree  had  been 
entered  discharging  him  from  further  power  and  responsibility. 
If  it  be  said  that  the  attention  of  the  court  in  which  the  judg- 
ment in  question^was  entered  had  not  been  called  to  this  loss 
of  representative  power  on  the  part  of  Parker,  a  sufficient 
reply  is,  that  if  the  power  was  gone  it  is  immaterial  whether 
the  court  knew  of  it  or  not.  Whatever  reservation  of  power 
a  court  may  have  -by  nunc  pro  i/wnc  entry  to  make  its  judg- 
ment operative  as  of  the  time  when  the  representative  capacity 
in  .fact  existect,  it  k.  enough  to  say  that  no  exercise  of  that 
7X>wer  vras  ^dtempt^  4n  this  case.  Suppose-it  had  been,  or 
suppose  that  JPajrke^r,  fis-aneiUary  receiver,  had--not*  -been  dis- 
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charged  by  any  order  in  the  New  York  oourt^  would  tiie 
administration  of  this  estate  in  the  Chanoery  Court  of  New 
Jersey,  through  a  receiver  appointed  by  it,  or  the  aasets  in  the 
bands  of  such  receiver,  be  bound  by  this  decree  entered  in  the 
court'Of  New  York  ?  Clearly  not.  The  idea  which  underliea 
this  runs  through  all  administration  proceedings,  and  has  been 
recently  considered  by  this  court  in  the  case  of  Johnson  v. 
Powersy  139  U.  S.  156.  If  Parker  had  still  rraiained  the  an- 
cillary receiver  in  the  State  of  New  York,  a  judgment  ren- 
dered agaihst  him  as  such  would  bind  only  that  portion  of  the 
estate  which  came  into  his  hands  as  ancillary  recover,  and 
would  nol  be  an  operative  and  final  adjudication  against  the 
receiver  appointed  by  the  court  of  original  administration. 
Where  a  receiver  or  administrator  or  other  custodian  of  an 
estate  is  appointed  by  the  courts  of  one  Stales,  the  courts  of 
that  State  reserve  to  themselves  full  and  exclusive  jurisdiotioa 
over  the  assets  of  the  estate  within  the  limits  of  the  State. 
Whatever  orders,  judgments  or  decrees  may  be  rendered  l^ 
the  courts  of  ano4Jier  State,  in  respect  to  so  much  of  the 
estate  as  is  within  its  limits,  must  be  accepted  as  conolusivB  in 
the  courts  of  primary  administration ;  and  whatever  nuutters 
are  by  the  comets  of  primary  administration  permitted  to  be 
litigated  in  the  courts  of  another  State,  come  within  the  saoM 
rule  of  conclusiveness.  Beyond  tius,  the  proceedings  of  the 
courts  of  a  State  in  which  ancillary  administraticm  is  beld  aire 
not  conclusive  upon  the  administration  in  the  courts  of  the 
State  in  which  prim^  administration  is  had.  And  this  rule 
is  not  changed,  although  a  party  w)iose  estate  is  being  ad* 
ministered  by  the  courts  of  one  State  permits  himself  w  itself 
to  be  made  a  party  to  the  litigation  in  the  other.  Whatever 
may  be  the  rule  if  jurisdiction  is  acquired  by  a  court  before 
administration  proceedings  are  commenced,  the  moment  they 
are  commenced,  and  the  estate  is  taken  possesraon  of  by  a 
tribunal  of  a  State,  that  moment  the  party  whose  estate  is 
thus  taken  possession  of  ceases  to  have  pow«r  to  bind  the  es- 
tate in  a  court  of  another  State,  either  voluntarily  cnr  by  sub- 
Uritting  himself  to  the  jurisdiction  of  the  latter  court  So,  as 
Stockton^  the  recdver  appointed  by  the  Chancery  Court  ot 
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New  Jersey,  the  ooart  having  primary  jansdiotion,  was  not  a 
party  to  the  proceedings  in  the  New  York  court,  and  was  not 
authoritatively  represented  therein,  the  judgment,  even  if 
responsive  to  the  issues  tendered  by  the  pleadings,  was  not  an 
adjudication  binding  upon  him,  or  the  estate  in  his  hands. 

For  these  reasons  the  decree  of  the  court  below  was  correct, 
and  it  is 


HALSTED  V.  BUSTER. 

E^ROR  TO  THE   DISTRICT  COURT  OF    THE    UNITED    STATES   FOR  THE 
DISTRICT  JOF   WEST   VIRGINIA. 

No.  335.    Argued  April  17,  20, 1991.  —  Decided  May  11, 1891. 

The  act  of  the  legislature  of  Virginia  of  March  22, 1842,  relating  to  lands 
west  of  the  Allegheny  Mountains  which  had  become  vested  in  tlie  Com- 
monwealth by  reason  of  the  non-payment  of  taxes,  did  not  operate  to 
transfer  such  forfeited  lands  to  the  holder  of  an  "  inclusive  grant"  within 
the  limits  of  wlilcb  grant  tiicy  were  situated,  but  wliose  patent  was  sub- 
aeqnent  in  date  to  that  of  tlie  patentees  of  the  forfeited  lands. 

Brffau  V.  Winatil,  21  West  Va.  65,  is  followed,  not  only  because  it  settles  the 
law  of  the  highest  court  of  a  State  upon  a  question  of  title  to  real  estate 
within  its  boundaries,  which  is  identical  with  the  question  involved  here, 
but  also  because  the  decision  is  correct. 

Ths  case  is  stated  in  the  opinion. 

Jir.  Abram  Burlew  for  plaintiff  in  error. 

Mr,  J.  F,  Brovm  for  defendants  in  error.  Mr,  W.  MoUohan 
was  with  him  on  the  brief. 

Mr.  Justice  Brewer  delivered  the  opinion  of  the  court. 

This  case  has  been  in  this  court  once  before.  A  judgment 
in  favor  of  the  defendants  was  reversed  on  account  of  an  error 
in  pleading.  Hoisted  v.  Buster^  119  U.  S.  341.  On  its  return 
to  the  trial  court  the  pleadings  were  amended,  and  the  case 
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prooeeded  to  trial  before  a  jury.  The  judgment  and  verdict 
were  a  second  time  in  favor  of  defendants,  and  again  plaintiff 
alleges  error. 

The  facts  are  tiiese:  Upon  an  entry  made  April  12, 1785, 
and  a  snrvey  in  pursuance  thereof,  August  24, 1794,  a  patent 
issued,  on  July  22, 1795,  from  the  Commonwealth  of  Yirginia, 
for  two  thousand  acres,  to  Albert  Gelatin  and  Savary  De  Val- 
coulon*  Subsequently,  upon  entries  made  October  24,  1794, 
and  January  25,  1795,  and  a  survey  in  pursuance  thereof, 
April  14,  1795,  a  patent  was  issued,  on  the  first  day  of  Jan- 
uary, 1796,  to  Benjamin  Martin,  assignee  of  William  Wilson, 
by  the  Cobimon wealth  of  Virginia,  for  eighty-five  thoosand 
six  hundred  acres.  This  patent  was  what  is  known  as  an  in- 
clusive grant,  and  contained  this  language :  *^  But  it  is  always 
to  be  understood  that  the  survey  upon  which  this  grant  is 
founded  includes  6786  acres  of  prior  claims,  (exclusive  of  the 
above  quantity  of  85,600  acres,)  which,  having  a  preference 
by  law  to  the  warrants  and  rights  upon  which  t-he  grant  is 
founded,  liberty  is  reserved  that  the  same  shall  be  firm  and 
valid  and  may  be  carried  into  grant  or  grants,  and  this  grant 
shall  be  no  bar  in  either  law  or  equity  to  the  confirmation  of 
the  title  or  titles  to  the  same,  as  before  mentioned  and  reserved, 
with  its  appurtenances.''  This  form  of  grant  was  authorized 
by  an  act  of  the  general  assembly  of  Virginia  passed  June  2, 
1788,  as  follows: 

'^  Whereas  sundry  surveys  have  been  made  in  different  parts 
of  this  Commonwealth,  which  include  in  the  general  courses 
thereof  sundry  smaller  tracts  of  prior  claimants,  and  which 
in  the  certificates  granted  by  the  surveyors  of  the  respective 
counties  are  reserved  to  such  claimants;  and  the  Governor  or 
Chief  Magistrate  is  not  authorized  by  law  to  issue  grants  upon 
such  certificates  of  surveys;  for  remedy  whereof  — 

'^  I.  Be  it  enacted  by  the  Qeneral  Assembly,  that  it  shall  and 
may  be  lawful  for  the  Governor  to  issue  grants,  with  reserva- 
tions of  claims  to  lands  included  within  such  surveys,  anything 
in  any  law  to  the  contrary  notwithstanding."  2  Eev.  Code 
Virginia,  434. 

Grants  of  this  character  have  been  before  this  court  a9  well 
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«8  the  highest  oonrta  of  Virginia,  West  Yiiginia  and  'EJBDtnokyj 
their  valiility  sustained  by  each  of  those  courts^  and  the  con- 
Btraction  to  be  given  to  them  adjudged  to  be»  that  no  title  or 
right  passes  to  the  patentee  to  any  surveyed  lands  thus  reserved 
within  the  limits  of  the  exterior  boundaries.  SooU  y.  BaUifej 
5  Pet  81;  Armstflnmg  v.  MorriU,  14  Wall.  120;  Hopkina  v. 
Ward,  6  Munf.  (Va.)  88;  Nichols  v.  Cov0y,  4  Eand.  (Va.)  366; 
Trotter  v.  Newton,  80  Gratt.  (Va.)  582;  Patrick  v.  Dryden, 
10  W.  Va.  387;  Bryan  v.  WUhrd,  21  W.  Va.  65 ;  Madison  v. 
Owensy  6  Litt  SeL  Cas.  (Ky.)  281. 

It  appears  that  the  Gallatin  tract,  whose  survey  was  prior 
to  the  Martin  survey  and  patent,  wajs,  partially  at  least,  within 
the  exterior  limits  of  the  latter  grant  By  the  rule,  therefore, 
established  by  these  decisions,  the  land  within  the  Gallatin 
survey  was  excluded  from  the  Martin  grant  No  title  thereto, 
not  even  a  conditional  or  inchoate  one,  passed  by  the  Martin 
patent  Subsequently,  and  before  the  year  1842,  the  Gallatin 
lands  were  forfeited  to  the  Commonwecdth  of  Virginia  in  con- 
sequence of  the  non-payment  of  taxes.  On  March  22, 1842, 
the  general  assembly  of  Virginia  passed  an  act,  the  third  sec- 
tion of  which  is  as  follows : 

"  And  be  it  further  enacted,  That  all  right,  title  and  interest, 
which  shall  be  vested  in  the  commonwealth  in  any  lands  or 
lots  lying  west  of  the  Allegheny  Mountains,  by  reason  of  the 
non-payment  of  the  taxes  heretofore  due  thereon,  or  which 
may  become  due  on  or  before  the  first  day  of  January  next, 
or  of  the  failure  of  the  owner  or  owners  thereof  to  cause  the 
same  to  be  entered  on  the  books  of  the  commissioner  of  the 
proper  counties,  and  have  the  same  charged  with  taxes  accord- 
ing to  law,  by  virtue  of  the  provisions  of  the  several  acts  of 
assembly  heretofore  enacted,  in  reference  to  delinquent  and 
omitted  lands,  shall  be  and  the  same  are  hereby  absolutely 
transferred  to  and  vested  in  any  person  or  persons,  (other  than 
those  for  whose  default  the  same  may  have  been  forfeited, 
their  heirs  or  devisees,)  for  so  much  as  such  person  or  persons 
may  have  just  title  or  claim  to,  legal  or  equitable,  claimed, 
held  or  derived  from  or  under  any  grant  of  the  commonwealth, 
bearing  date  previous  to  the  1st  day  of  January,  1843,  who 
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shall  have  discharged  all  taxes,  dnly  assessed  and  charged 
against  him  or  them  upon  such  lands,  and  all  taxes  that  ought 
to  have  been  assessed  or  charged  thereon,  from  the  time  he, 
she  or  they  acquired  title  thereto,  whether  legid  or  equitable: 
Provided^  That  nothing  in  this  section  contained,  shall  be 
construed  to  impair  the  right  or  title  of  any  person  or  persons, 
who  shall  honafide  claim  said  land  by  title,  legal  or  equitable, 
derived  from  the  commonwealth,  on  which  the  taxes  have  been 
fully  paid  up  according  to  law,  but  in  all  such  cases  the  parties 
sliall  be  left  to  the  strength  of  their  titles  respectively."  Acts 
of  1841  and  1842,  c.  13,  p.  13. 

The  plaintiff  claims  under  the  Martin  grant;  and  insists  that 
by  virtue  of  this  statute  and  the  prior  forfeiture  of  the  GalUtin 
lands,  the  title  to  so  much  of  the  latter  as  is  within  the  exterior 
limits  of  the  Martin  survey  was  perfected  in  him.  The  de- 
fendants claim  by  virtue  of  tax  deeds  made  by  the  Common- 
wealth of  Virginia^  through  its  proper  officer.  As  the  plaintiff 
must  recover  on  the  strength  of  his  title,  the  single  question 
presented  is,  whether  the  act  of  1842  operated  to  transfer  the 
forfeited  Gallatin  lands  within  the  Martin  survey  to  the  holders 
of  that  grant  ?  This  question  must  be  answered  in  the  nega- 
tive. It  might  be  sufficient  to  refer  to  the  case  of  Bryan  v. 
WtUardy  21  W.  Ya.  65.  In  that  case  the  precise  question  was 
before  the  Supreme  Court  of  Appeals  of  that  State,  and  de- 
cided against  those  claiming  nnder  the  Martm  grant.  The 
amount  of  land  in  controversy  here  is  not  the  wh<de  of  the 
Gallatin  tract  of  two  thousand  acres,  or  all  of  that  within 
the  Martin  survey ;  but  only  a  small  portion  thereof,  to  wit, 
about  one  hundred  acres.  And  in  the  case  of  Bryan  v.  WU^ 
lardy  the  controversy  was  between  parties  claiming  under  the 
Martin  grant  and  others  claiming  under  the  Gallatin  grant,  in 
lespect  to  another  portion  of  the  latter  tract  also  within  the 
Martin  survey.  The  cases  are,  therefore,  identical  The  same 
points  were  made  and  the  same  questions  presented,  wit^  one 
exception,  to  be  hereafter  noticed ;  and  as  the  title  to  real 
estate  and  the  construction  of  deeds  and  statutes  in  respect 
thweto  is  a  matter  of  local  law,  this  court,  while  exercising 
an  independent  jurisdiction,  follows  as  a  rule  the  deoisi^nis  d 
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the  highest  court  of  the  State.    Burgess  v.  Sdigman^  107 
U.  S.  20. 

The  opinion  of  Judge  Snyder  in  the  ease  of  Bryan  v.  WUr 
lardj  in  which  all  the  other  judges  concurred,  reviews  the 
authorities  and  fully  discusses  the  question;  and  if  it  w^re  a 
new  and  entirely  open  one,  and  no  weight  were  to  be  given  to 
the  expression  of  opinion  from  the  highest  court  of  the  States 
it  would  be  difficult  to  resist  the  force  of  his  argument. 

In  view  of  this  opinion  we  shall  content  ourselves  with 
simply  stating  our  conclusions.  No  title  or  claim  of  any  kind, 
legal  or  equitable,  passed  to  the  patentee,  Martin,  to  any  por- 
tion of  the  Gallatin  tract.  In  IfichoU  v.  Ccvey^  tdn  supra^  the 
syllabus  is  as  follows:  '^  Where  a  patent  is  issued  in  pursuance 
of  the  act  of  1788,"  '^  which  includes  in  its  gentt*al  courses,  a 
prior  claim,  it  does  not  pass  to  the  patentee  the  title  of  the 
Commonwealth  in  and  to  the  lands  covered  by  such  prior 
claim,  subject  only  to  the  title,  whatever  it  may  be,  in  the 
prior  claimant;  but,  if  that  title  is  only  a  prior  entry,  and 
becomes  vacated  by  neglect  to  survey  and  return  the  plat,  jiy 
one  may  lay  a  warrant  on  the  same,  as  in  other  cases 
vacant  and  unappropriated  lands."  Patrick  v.  Dryden,  IC 
W.  Va.  387 ;  Armstrong  v.  MarrtU,  14  WaU.  120.  The  only 
parties  entitled  to  the  benefit  of  the  act  of  1842  are  those  who 
have  ^  just  title  or  claim,"  legal  or  equitable,  under  some  grant 
of  the  Commonwealth.  As  the  patentee  had  no  title  or  claim, 
legal  or  equitable,  to  these  ezeluded  lands,  it  follows  that  the 
act  was  not  one  for  his  benefit. 

In  order  to  distinguish  this  case  from  that  ot  Bryan  v. 
Willardj  and  to  avoid  the  force  of  that  decision,  counsel  for 
plainti£f  in  error  contends  that  by  the  Martin  patent  the  area 
of  excluded  lands,  as  expressed  therein,  was  6786  acres ;  and 
that  as  there  was  nothing  in  evidence  in  that  case  to  show 
the  extent  of  prior  claims,  the  presumption  was  that  these 
Oallatin  lands  were  excluded;  while,  in  his  case,  he  insists 
that  he  has  shown  other  prior  claims  within  the  exterior 
boundaries  amounting  to  eight  or  nine  thousand  acres,  inde- 
pendently of  the  Gallatin  lands ;  but  the  eviderce  does 
SQstain  his  oontoition.    The  survey  of  Thomas  Edgar's  cla 
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t6  which  he  refers,  (six  thousand  seven  hundred  and  eighteen 
acres  of  which,  ^according  to  the  testimony,  lie  within  the 
Martin  grant,)  was  not  completed  until  April  20, 1796,  which 
was  after  the  issue  of  the  patent,  and,  therefore,  that  tract 
could  not  come  within  the  description  therein  of  excluded 
lands.  There  is  nothing  to  distinguish  the  case  from  that  of 
Bryan  v.  WiUard. 

Because  the  views  expressed  in  Bryan  v.  WtUard  are  cor> 
rect,  because  it  is  the  decision  of  the  highest  court  of  a  State 
upon  the  question  of  the  title  to  real  estate  within  its  bound- 
aries, and  because  that  case  is  identical  with  this,  the  judgment 
of  the  trial  court  is  Affirmed. 

Thx  Chief  Justiob  and  Mb.  Justiob  Bradlst  took  no  part 
in  the  consideration  and  decision  of  this  case. 


In  re  WOOD,  Petitioner. 

APPEAL    FBOK    THB    dBCUrr    OOUBT   OP    THB    U.N1TU>   STATES  PCUt 
THE  SOUTHEBN  "DVSFTRVJt  09  KEW  YOBX. 

No.  1681.    ArgiMdAprU10,lWl.— DMidedlCmyll.lMl. 

Wben  the  statutes  of  a  State  do  not  exclude  persons  of  African  descent 
from  seryfng  as  grand  or  petit  jurors*  a  person  accosed  in  a  state  coait 
of  crime,  who  desires  to  arail  himself  of  the  fact  that  they  were  «» 
excluded  in  the  selection  of  the  g^nd  jury  which  found  the  indictment 
against  him,  or  of  the  petit  jury  which  tried  him,  should  make  the  objec- 
tion in  the  state  court  during  the  trial,  and,  if  oyerruled,  should  take  the 
question  for  decision  to  the  highest  court  to  which  a.  writ  of  error  coukl 
be  sued  out  from  this  court;  and  failing  to  do  so,  he  cannot  hAve  the 
adverse  decision  of  the  state  court  reviewed  by  a  Circuit  Court  of  the 
United  States  upon  a  writ  of  habea$  eorpuB. 

The  question  raised  in  this  case  could  have  been  raised  and  determined  by 
the  trial  court  in  New  York,  on  a  motion  to  set  aside  the  Indictment. 

It  was  not  intended  by  Congress  that  Circuit  Courto  of  the  United  States 
should,  by  writs  of  fuibeas  corpuM,  obstruct  the  ordinary  admlnlstritlon 
of  the  criminal  laws  of  the  State  through  its  own  tribunals. 

The  case^  as  stated  by  the  court,  was  as  follows : 
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The  appellant,  Joseph  Wood,  being  held  m  oostody  by 
Augastos  A.  Brash,  agent  and  warden  of  Sing  Sing  Priscm 
in  the  State  of  New  York,  presented  to  the  Cirooit  Court 
of  the  United  States  for  the  Southern  District  of  that  State, 
on  the  29th  day  of  September,  1890,  a  petition  for  a  writ  of 
habeas  corpus^  setting  forth  the  facts  concerning  his  detention. 
His  application  having  beei^  denied,  an  appeal  was  taken 
nnder  sections  751,  753,  763,  764  and  765  of  the  Bevised 
Statutes  and  the  act  of  Congress  of  March  8, 1885,  23  Stat 
437,  c.  353,  giving  an  appeal  to  this  court  from,  the  final  decis- 
ion of  a  Circuit  Court,  upon  habeas  carpusy  in  the  case  of  a 
person  alleged  to  be  restrained  of  his  liberty  in  violation  cd 
the  Constitution  or  any  law  or  treaty  of  the  United  States. 

The  petitioner  stated  that  he  was  a  citizen  of  the  IJniteA 
States,  of  the  African  race ;  that  he  was  convicted  in  the  Coait 
of  General  Sessions  of  the  Peace  for  the  city  and  county  of 
New  York,  of  the  crime  of  murder  in  the  first  degree,  and, 
being  sentenced  to  death  under  chapter  489  of  the  Laws  of 
1888  of  that  State,  was  committed  to  the  custody  of  the  appel* 
lee  to  await  the  execution  of  the  sentence,  which  was  fixed 
to  occur  in  the  week  beginning  December  1, 1890 ;  that  th» 
indictment  upon  which  he  was  arraigned  was  found  by  a 
grand  juxy  of  that  court  at  its  October  term  1889,  and  his  con- 
viction by  a  petit  jury  was  at  its  Mardi  term  1890;  ^^that 
from  the  panels  and  lists  of  jurors  whence  said  gtund  juiy 
and  petit  jury,  were  drawn  and  from  said  juries  all  persons 
of  African  race  and  descent  and  black  in  color  were  excluded," 
because  of  their  race,  and  in  said  city,  county  and  State  have 
always  been  excluded  for  a  like  reason ;  that  upon  his  arraigUr 
ment  on  the  28th  day  of  October,  1889,  he  was  then  without 
counsel  or  means  of  procuripg  counsel,  and  was  required  to 
and  did  plead  to  the  indictment  in  ignorance  of  his  rights  in 
the  premises ;  that  upon  the  trial  he  was  ignorant  of  the  above 
facts  '*  without  his  fault,  and  was,  therefore,  unable  to  chal- 
lenge or  otherwise  object  to  the  lists,  panels  and  array  of 
grand  and  petit  jurors  for  the  ground  aforesaid ; "  that  after 
conviction,  learning  the  facts  in  relation  to  such  exclusion  of 
persons  of  his  race  from  the  list  of  grand  and  petit  jurors, 
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he  moved,  with  due  diligence,  upon  allegation  and  tender  of 
proof  of  the  facts  aforesaid,  for  a  new  trial ;  that  according  to 
law  and  the  practice  of  the  court  his  motion  should  have  been 
entertained  and  decided  upon  its  merits,  and  upon  due  proof, 
should  have  been  granted,  but  the  court  refused  altogether  to 
entertain  it  or  to  pass  upon  his  said  contention  upon  proofe 
tendered,  arid  a  time  was  thereupon  fixed'  for  his  execution ; 
that  by  reason  of  such  facts  "  he  has  been  deprived  of  all  the 
privileges  and  just  rights  of  citizens  of  the  United  States,  and 
of  the  equal  protection  of  the  laws,  and  is  in  like  manner 
deprived  of  his  liberty,  and  about  to  be  deprived  of  his  life, 
without  due  process  of  law ; "  and  that  his  commitment  and 
detention  under  said  conviction  and  sentence  ai-e  void  and  of 
no  validity.  The  petitioner  prayed  also  for  a  writ  of  certio- 
rari to  the  Court  of  General  Sessions  of  the  Peace  and  its 
ol€ric,  commanding  it  or  him  to  certify  to  the  court  below  true 
copies  of  the  lists  of  grand  jurors  for  the  October  tertn  1889 
of  that  court,  of  the  lists  and  panels  of  trial  jurors  or  addi- 
tional trial  jurors  for  its  March  term  1890,  and  of  the  indict- 
ment and  other  papers  in  tlie  prosecution  under  and  by  virtue 
of  which  he  W6is  held  in  custody. 

The  above  motion  by  the  prisoner  was  in  writing,  and  was 
to  the  effect  that  the  verdict  of  guilty  be  vacated  and  set  aside, 
the  judgment  of  conviction  stayed,  and  a  new  trial  granted 
upon  the  following  grounds:  ^^ First  That  the  defendant  is 
of  the  African  race  and  black  in  color,  and  that  all  persons 
of  this  race  and  color  were  excluded  in  the  drawing  of  the 
panel  of  the  petit  jurors,  from  which  the  trial  jury  herein 
was  selected.  Second,  That  by  reason  of  such  exclusion  the 
defendant  was  denied  the  equal  protection  of  the  laws  and 
did  not  have  the  f uU  and  equal  benefit  thereof  in  the  proceed- 
ings for  the  security  of  his  life  and  liberty  as  is  enjoyed  by 
white  !^rsons,  and  to  which  he  is  and  was  justly  entitled. 
Third.  That  all  persons  of  the  African  race  and  of  color  were 
excluded  from  the  grand  jury,  by  which  the  indictment  against 
the  defendant  was  found  and  u]K>n  which  he  was  tried,  and 
consequently  said  indictment  was  illegal  and  void,  and  the 
defendant  ought  not  to  have  been  put  upon  trial  upon  said 
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indictment,  as  said  trial  obort  was  without  jurisdiction*  JFourtk, 
That  persons  of  the  African  race  and  c6U>r  have  always  been 
excluded  from  the  list  and  drawings  of  both  the  grand  and 
petit  jurors  in  and  for  the  city  and  county  of  Kew  Toric, 
though  there  were  and  for  many  years  last  past  have  been 
many  such  persons  qualified  by  law  in  all  respects  to  sit  as 
grand  and  petit  jurors  in  this  court  and  residing  in  the  city 
and  county  of  New  York  Mfth.  That  the  honorable  recorder 
who  presided  at  the  trial,  as  a  member  of  the  board  who 
selected  the  grand  jury  by  which  defendant  was  indicted,  had 
judicial  knowledge  and  notice  of  the  exclusion  of  persons  of 
said  African  race  and  color,  and  should  have  advised  the 
defendant  of  such  fact  when  called  upon  to  plead,  as  defend- 
ant was  without  counsel  and  unaUe  to  procure  the  same. 
SisOh.  That  the  honorable  recorder,  sitting  as  trial  judge,  had 
judicial  knowledge  and  should  have  taken  judicial  notice  of 
the  fact  of  the  exclusion  in  manner  aforesaid,  of  persons  of 
the  African  race  and  cdor  from  the  panel  of  petit  jurors  in 
attendance  at  the  term  of  court  and  from  which  the  jury 
in  defendant's  case  was  selected.  Seventh,  That  the  entire 
proceedings  herein  were  contrary  to  the  just  rights  and  inter- 
ests of  the  defendant  and  not  in  accordance  with  the  guaran- 
teed rights  of  the  defendant.  This  motion  is  based  upon  the 
affidavit  of  the  defendant,  herewith  filed,  all  proceedings  in 
said  cause,  and  the  request  to  subpoena  and  examine  witnesses 
concerning  the  material  allegations  in  the  affidavit  of  said 
Wood  contained." 

There  was  a  further  motion  at  the  same  time  that  subpoenas 
be  issued  directed  to  the  commissioners  of  '^  jurors  of  the 
city  of  New  York  and  to  all  other  officers,  derks  and  persons 
who  are  known  to  the  court  to  possess  personal  knowledge  of 
the  facts  relating  to  these*  matters  alleged  in  the  affidavit  of 
defendant  at  this  time  filed,  and  whose  testimony  may  enable 
defendant  to  establish  the  facts  in  said  affidavit  set  forth,  and 
that  said  commissioners  and  others  be  examined  and  their 
evidence  be  taken  in  support  of  this  motion  and  before  the 
court  passes  upon  the  same." 

This  motion  was  supported  by  the  affidavit  of  Wood,  which. 
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after  reciting  his  conviction  and  stating  that  when  arraigned 
he  had  no  counsel,  and  was  without  means  to  procure  any,  and 
that  the  plea  of  not  guilty  was  entered  without  an  examination 
of  the  indictment  by  counsel  for  him,  proceeded:  ^Deponent 
further  says  that  he  is  a  citizen  of  the  United  States  and  waa 
bom  in  the  State  of  Virginia,  and  that  he  is  of  the  African 
race  and  descent  and  black  in  color.  Deponent  further  says 
that  there  are  at  least  several  thousand  citizens  of  the  African 
race  and  descent  and  black  in  color  who  are  and  were  for 
more  than  ten  years  last  past  residents  of  the  city,  county 
and  State  of  New  York,  and  who  are  qualified  in  all  respects 
to  sit  as  grand  and  petit  jurors  in  the  court  where  this  depo- 
nent was  heretofore  tried,  convicted  and  sentenced  to  death; 
that  the  oflScers  authorized  by  the  laws  of  the  State  of  N'ew 
York  to  select  the  names  of  ^nd  the  persons  to  serve  as  grand 
jurors  and  petit  jurors  to  serve  for  and  in  the  Court  of  General 
Sessions  of  the  Peace  of  the  city  and  county  of  New  York, 
selected  no  persons  of  the  African  race  or  color  to  serve  aa 
such  jurors,  but,  on  the  contrary,  excluded  all  persons  of  such 
race  and  color  from  those  to  serve  as  and  be  drawn  for  jurors ; 
that  said  ofBcers  in  and  for  said  city  and  county  of  New  York 
drew  from  the  list  of  those  so  selected  to  serve  as  grand  jurors^ 
the  grand  jurors  by  whom  the  indictment  against  the  defend- 
ant was  found,  and  drew  from  the  list  of  those  selected  to  serve 
as  petit  jurors  the  petit  jurors  before  whom  the  defendant  was 
to  be  and  was  tried  for  his  life  under  said  indictment,  and  that 
from  both  the  grand  and  petit  jurors  sitting  in  said  court  by 
whom  the  deponent  was  indicted  and  tried  all  persons  qualified 
by  law  to  serve  as  jurors  who  were  persons  of  the  African  race 
and  color  were  excluded  because  of  their  race  and  color,  and 
that  no  one  person  of  said  African  race  and  color  was  drawn 
or  summoned,  but  that  said  grand  and  petit  jurors  were  com- 
posed exclusively  of  white  persons,  and  that,  in  fact,  all  pe^ 
sons,  as  deponent  is  informed  and  believes,  of  the  African  race, 
although  qualified  to  serve  as  jurors,  have  always  in  said  city, 
county  and  State  been  excluded  from  serving  upon  juries 
because  of  their  race  and  color,  and  that  by  reason  of  such 
exclusion  the  said  juries  have  been  composed  wholly  of  the 
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white  race,  and  the  defendant,  in  the  finding  of  the  said  indict- 
ment and  the  trial  thereupon,  was  denied  the  equal  protection 
ol  the  laws  and  did  not  have  the  full  and  equal  benefit  of  all 
laws  and  proceedings  in  the  said  State  of  Kew  York  for  the 
security  of  his  person,  as  is  enjoyed  by  white  persons.  Depo- 
nent asks  that  said  judgment  and  the  verdict  herein  be  set 
aside  and  a  further  hearing  be  granted  and  such  proceedinga 
had  as  may  be  consistent  with  defendant's  just  rights." 

This  was  the  case  presented  to  the  court  below,  and  is  the 
case  presented  on  this  appeal  from  the  order  refusing  to  grant 
the  writ  of  habeas  corpus. 

Mr.  R.  J.  Haire  for  the  petitioner. 

Mr.  Isaac  H.  Maynard  opposing. 

Mr.  Charles  F.  Tahor^  Attorney  General  of  the  State  of 
New  York,  filed  a  brief  in  opposition. 

Mb.  JusnoB  Hablah,  after  stating  the  case,  deliyered  the 
opinion  of  the  court. 

The  ground  upon  which  the  appellant  based  his  application 
for  writs  of  habeas  corpus  and  certiorari  was  that  his  trial  and 
conviction  were  in  violation  of  his  rights  under  the  Constitu- 
tion and  laws  of  the  United  States,  in  that  the  grand  jurora 
who  returned  the  indictment,  and  the  petit  jurors  by  whom 
he  was  tried,  were  drawn  from  lists  from  which  were  excluded,, 
because  of  their  race  and  color,  all  citizens  of  African  race  and 
descent.  Certainly,  such  exclusion  was  not  required  by  tho 
laws  of  New  York.  By  the  act  of  July  1,  1882,  known  aa 
the  New  York  Consolidation  Act,  grand  jurors  in  courts  of 
Oyer  and  Terminer  and  of  Greneral  Sessions,  held  in  the  city' 
and  county  of  New  York,  are  required  to  be  selected  from  the 
persons  whose  names  are  contained  in  the  list  of  petit  jurora 
for  the  time  being  for  that  city,  and  by  a  Board  consisting  of 
the  Mayor,  the  Presiding  Judge  of  the  Supreme  Court  in  the 
First  Judicial  District,  the  Chief  Justice  of  the  Superior  Court 
of  the  city,  the  first  Judge  of  the  Court  of  Common  Pleas,  the 
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Recorder,  and  the  City  Judge  of  the  city  and  county.  It  is 
the  duty  of  that  Board  to  select  from  the  lists  produced  by 
the  Commissioner  of  Jurors  of  persons  qualified  to  serve  as 
jurors  in  the  city,  the  names  of  not  less  than  six  hundred  nor 
more  than  one  thousand  persons  to  serve  as  grand  jurors  of  the 
different  courts  of  Oyer  and  Terminer  and  General  Sessions; 
and  the  persons  so  selected  are  required  to  be  ^4ntelli^nt 
citizens  of  good  character,"  and,  ^' so  far  as  the  said  Board 
nmy  be  informed,  possessed  of  the  qualifications  required  of 
persons  to  serve  as  jurors  for  the  trial  pf  issues  of  fact,  and 
not  exempted  from  serving  as  such  jurors."  Laws  of  N.  Y. 
1882,  §§  1638,  1641.  A  person,  to  be  qualified  to  serve  as  a 
trial  juror  for  a  court  in  the  city  and  county  of  New  York, 
must  be :  '^1.  A  male  citizen  of  the  United  States,  and  a 
resident  of  that  city  and  county.  2.  Not  less  than  twenty-one, 
nor  more  than  seventy  years  of  age.  3.  The  owner,  in  his 
own  right,  of  real  or  personal  property,  of  the  value  of  two 
hundred  and  fifty  dollars;  or  the  husband  of  a  woman  who  is 
the  owner,  in  her  own  right,  of  real  or  personal  property  of 
that  value.  4.  In  the  possession  of  his  natural  faculties,  and 
not  infirm  or  decrepit.  5.  Free  from  ail  legal  exceptions; 
intelligent;  of  sound  mind  and  good  character;  and  able 
to  read  and  write  the  English  language  understandingly." 
§  1652 ;  Code  of  Civil  Procedure,  §  1079.  It  is  admitted,  and, 
if  it  were  not  admitted,  it  is  too  clear  to  require  discussion  to 
prove,  that  these  statutory  r^ulations  do  not  authorize,  in- 
deed, do  not  permit,  the  exclusion  of  any  citizen  from  the  lists 
of  grand  and  petit  jurors,  because  of  his  race  and  color.  They 
apply  equally  to  citizens  of  the  United  States  resident  in  the 
city  and  county  of  New  York,  to  whatever  race  they  belong. 
So  far  as  participation  in  the  administration  of  justice  by 
service  upon  grand  and  petit  juries  is  concerned,  they  ignore 
all  distinctions  between  citizens  of  the  United  States  arising 
merely  from  race  and  color. 

Bat  it  is  contended  that  the  present  case  is  brought  within 
former  decisions  of  this  court  by  reason  of  the  alleged  exclu- 
sion, in  fact,  from  the  lists  of  grand  and  petit  jurors,  of  citizens 
of  the  African  race,  because  of  their  race  and  color.    The 
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dedsion  npon  which  the  appellant  particularly  relies  in  sup- 
port of  his  application  for  the  writ  of  futbeoB  corpus  is  Neal  v. 
Delaware^  103  U.  8.  870,  894,  which,  it  must  be  obsefred,  came 
here  from  the  highest  court  of  the  State  upon  writ  of  error. 
In  that  case  this  court  —  after  remarking  that  a  denial,  by 
officers  of  the  State  charged  with  the  duty  of  selecting  jurors, 
of  the  right  of  the  accused  to  a  selection  of  grand  and  petit 
jurors  without  discrimination  against  his  race,  because  of  their 
race,  would  be  a  violation  of  the  Oonstitution  and  laws  of  the 
United  States,  which  the  trial  court  was  bound  to  redress-^ 
observed  :  "  As  said  by  us  in  Virginia  v.  Rives.  100  U.  8.  313, 
the  '  court  will  correct  the  wrong,  will  quash  the  indictment, 
or  the  panel;  or,  if  not,  the  error  will  be  corrected  in  a  supe- 
rior court,'  and  ultimately  in  this  court  upon  review.  We 
repeat  what  was  said  in  that  case,  that  while  a  colored  citizen, 
party  to  a  trial  involving  his  life,  liberty  or  property,  cannot 
claim,  as  matter  of  Vight,  that  his  race  shall  have  a  represen- 
tation on  the  jurv,  and  while  a  mixed  jury,  in  a  particular 
case,  is  not,  withij\  the  meaning  of  the  Constitution,  always  or 
absolutely  necessary  to  the  equal  protection  of  the  laws,  it  is 
a  right  to  which  he  is  entitled,  '  that  in  the  selection  of  jurors 
to  pass  upon  his  life,  liberty  or  property,  there  shall  be  no 
exclusion  of  his  race,  and  no  discrimination  against  them, 
because  of  their  color.' " 

We  do  not  perceive  that  anything  said  in  Neal  v.  Delaware 
would  have  authorized  the  Circuit  Court  to  discharge  the 
appellant  from  custody,  even  if,  upon  investigation,  it  had 
found  that  citizens  of  the  race  to  which  he  belongs  had  been, 
in  fact  and  because  of  their  race,  excluded  from  the  lists  of 
grand  and  petit  jurors  from  which  were  selected  the  grand 
jurors  who  indicted  and  the  petit  jurors  who  tried  him.  Thai, 
was  a  matter  arising  in  the  course  of  the  proceedings  againsti 
the  appellant,  and  during  his  trial,  and  not  from  the  statutes 
of  New  York,  and  should  have  been  brought  at  the  appro- 
priate time,  and  in  some  proper  mode,  to  the  attention  of  the 
trial  court.  Whether  the  grand  jurors  who  found  the  indict- 
ment, and  the  petit  jurors  who  tried  the  appellant,  were  or 
were  not  selected  in  conformity  with  the  laws  of  New  York — 
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which  laws,  we  have  seen,  are  not  obnoxious  to  the  objeetion 
that  they  discriminate  against  citizens  of  the  African  race, 
because  of  their  race  —  was  a  question  which  the  trial  comt 
was  entirely  competent  to  decide,  and  its  determination  could 
not  be  reviewed  by  the  Circuit  Court  of  the  United  States, 
upon  a  writ  of  habeas  oarpuSy  without  making  that  writ  Berve 
the  purposes  of  a  writ  of  error.  No  such  authority  is  givep  to 
the  Circuit  Courts  of  the  United  States  by  the  statutes  defining 
and  regulating  their  jurisdiction.  It  often  occurs  in  the  prog- 
ress of  a  criminal  trial  in  a  state  court,  proceeding  under  a 
statute  not  repugnant  to  the  Constitution  of  the  United  States, 
that  questions  occur  which  involve  the  construction  of  that 
instrument  and  the  determination  of  rights  asserted  under  it. 
But  that  does  not  justify  an  interference  with  its  proceedings 
by  a  Circuit  Court  of  the  United  States,  upon  a  writ  of  habeas 
<:(yf*pus  sued  out  by  the  accused  either  during  or  after  the  trial 
in  the  state  court.  For  '^  upon  the  state  courts,  equally  with 
the  courts  of  the  Union,  rests  the  obligation  to  guard,  enforoe 
and  protect  every  right  granted  or  secured  by  the  Constitu- 
tion of  the  United  States  and  the  laws  made  in  pursuance 
thereof,  whenever  those  rights  are  involved  in  any  suit  or 
proceeding  before  them;"  and  '4f  they  fail  therein,  and 
withhold  or  deny  rights,  privileges  or  immunities  secured  by 
the  Constitution  and  laws  of  the  United  States,  the  party 
aggrieved  may  bring  the  case  from  the  highest  court  of  the 
State  in  which  the  question  could  be  decided  to  this  court  for 
final  and  conclusive  determination."  Rohb  v.  Connolly^  111 
U.  S.  624,  637. 

Of  this  right  to  have  the  action  of  the  trial  court  reviewed 
in  the  highest  court  of  the  State,  the  appellant  availed  him- 
self. His  present  application,  it  is  true^  does  not  show  that 
his  case  was  carried  to  the  Court  of  Appeals  of  New  York, 
and  that  the  judgment  of  conviction  was  there  affirmed,  Octo- 
ber 7, 1890.  But  we  may,  as  doubtless  the  Circuit  Court  did, 
take  judicial  notice  of  those  facts.  That  court  said:  ^Tfae 
record  in  this  case  discloses  no  exception  that  is  not  wholly 
frivolous.  The  counsel  for  the  defendant  frankly  oonfessed 
that  he  had  been  unable  to  find  an  exception  which  he  thou^ 
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fit  for  argument,  bat  he  sabmitted  the  case  in  the  hope  that, 
in  oar  examination  of  it,  we  might  find  some  groond  on 
which  to  base  a  reversal  of  the  jadgment.  The  case  has  been 
carefully  examined,  becanse  it  involved  hnman  life,  bat  we 
have  been  onable  to  find  the  slightest  reason  for  disagreeing 
with  the  resalt  arrived  at  in  the  trial  ooart."  People  v.  Wood^ 
123  K  Y-  682. 

The  highest  coart  of  the  State  having  thus  disposed  of  the 
case,  and  the  appellant  having  failed  to  obtain  from  the  trial 
court  an  order  setting  aside  the  conviction  and  granting  a 
new  trial,  the  present  effort  was  made  to  secure  his  release  by 
a  writ  of  habeas  eorpue  issued  by  the  Circuit  Ciourt  of  the 
United  States.  The  statute  under  which  the  appellant  was 
prosecuted  is  not  repugnant  to  the  Constitution  of  the  United 
States,  and  the  court  that  tried  him,  we  repeat,  was  competent 
to  guard  and  enforce  every  right  secured  to  him  by  that  in- 
strument, and  which  mi^t  be  involved  in  his  trial  The  peti- 
tion for  the  writ  sets  forth  no  ground  affecting  its  jurisdiction 
either  of  the  offence  charged  or  of  the  person  alleged  to  have 
committed  it:  If  the  question  of  the  exclusion  of  citizens  of 
the  African  race  from  the  lists  of  grand  and  petit  jurors  had 
been  made  during  the  trial  in  the  Court  of  Gieneral  Sessions, 
and  erron€K>usly  decided  against  the  appellant,  such  error  in 
decision  would  not  have  made  the  judgment  of  conviction  void, 
or  his  detention  under  it  illegal.  Saviriy  Petitioner^  131  U.  S. 
267,  ^9;  Stevens  v.  FuUeVy  186  U.  S.  468;  478.  Nor  would 
that  etroTyOi  itself,  have  authorized  the  Circuit  Court  of  the 
United  States,  upon  writ  of  habeas  ooryyusj  to  review  the 
<lecision  or  disturb  the  custody  of  the  accused  by  the  state 
authorities;  The  remedy,  in  such  case,  for  the  accused,  was 
to  sue  out  a  writ  of  error  from  this  court  to  the  highest  court 
of  the  State  having  cognizance  of  the  matter,  whose  judgment,' 
if  adverse  to  him  in  respect  to  any  right,  privilege  or  immu- 
nity, specially  claimed  under  the  Constitution  or  laws  of  the 
United  States,  could  have  been  reexamined,  and  reversed, 
affirmed  or  modified,  by  this  court  as  the  law  required.  Bev. 
Stat  §  709. 

Anticipating  this  view,  the  i^peUant  insists  that  he  was 
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not  permitted  by  the  laws  of  New  York  regalaiing  the  trud 
of  criminal  oases  to  avail  himself  of  the  objection  that  all  per- 
rsons  of  bis  race  were  excluded  in  the  city  and  coonty  of  New 
York,  from  the  lists  of  grand  and  petit  jarors.  Consequently^ 
he  contends,  that  during  the  period  in  which  jurors  were 
drawn  from  the  lists  in  question  the  Court  of  Gl^ieral  Sessions 
of  that  city  and  county  ^^  had  no  jurisdiction  to  indict  and  try 
a  person  of  the  African  race.''  We  cannot  assent  to  this  prop- 
osition, or  to  any  interpretation  of  the  Code  of  Criminal  Pro- 
cedure of  New  York,  that  withholds  from  the  trial  court 
authority  to  protect  a  person,  upon  trial  for  his  life,  in  a  right 
secured  to  him  by  the  Constitution  of  the  United  States. 
TVhile  that  Code  may  not  permit  ^^a  defendant  to  challenge 
the  body  of  the  grand  jury  because  irregularly  or  defectively 
constituted,"  People  v.  Hooghkerk,  96  N.  Y.  149,  159,  it  is  not 
clear  that  such  challenge,  if  seasonably  made,  may  not  be 
allowed  when  '^  the  defect  in  the  constitution  of  the  Uibunal 
deprived  it  of  the  character  of  a  grand  jury  in  a  constitu- 
tion sense,"  or  was  such  as  iuTolved  the  violation  of  the 
constitutional  rights  of  the  accused.  People  y.  Pdreai^  ^ 
N.  Y.  128,  144,  145.  Without  expressing  any  opinion  upon 
this  point,  we  are  satisfied  that  the  question  now  made  as  to 
the  exclusion  of  citizens  of  the  African  race  fnxn  the  lists 
of  grand  and  petit  jurors,  because  of  their  race,  could  have 
been  raised  and  determined  by  the  trial  court,  upon  its  merits, 
under  a  motion  Ur  set  aside  the  indictment.  Section  312  of 
the  Code  of  Criminal  Procedure  provides  tiiat  ^'  in  answer  to 
the  indictment,  the  defendant  may  either  move  the  court  to 
set  the  same  aside,  or  may  demur  or  plead  thereto."  The 
grounds  upon  which  such  a  motion  may  be  based  are  not 
enumerated,  and  a  trial  court  is,  therefore,  at  liberty  to  oiter^ 
tain  it  upon  any  grounds  not  forbidden  by  other  sections  of 
tiie  Code,  and  which  may  be  availaMe  under  the  established 
rules  of  criminal  procedure.  People  y.  ClmMnt%^  5  N.  Y. 
Crim.  Rep.  288,  294 ;  People  v.  Price,  6  N.  Y.  Crim.  Sep. 
141.  It  is  true  that  section  313  of  the  Code  specifies  certain 
cases  (not  embracing  cases  like  the  present  one)  in  which  an 
indictment,  on  motion  of  the  defendant,  ^^  muet  be  set  aside." 
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Bat  that  seotioii  does  not  restrict  the  power  of  the  court  to 
set  amde  indictments,  on  motion,  to  those  particular  cases,  nor 
mclnde  that  large  dass  of  cases,  in  which  a  court,  in  its  dis- 
oration,  in  order  to  subserve  the  ends  of  public  justice  or  to 
protect  the  accused  from  wrong,  may  quash  an  indictment  and 
direct  a  resubmission  of  his  case  to  anchor  grand  jury.  United 
%aegv.  (?a20,  109  U.  &  65. 

Whether  tlM  appellant  might  not  have  availed  himself,  in 
other  modes,  and  during  the  trial,  of  the  objection  now  under 
considemtion,  we  need  not  inquire ;  for,  independently  of  the 
view  we  have  expressed,  and  even  if  there  were  some  room 
for  a  different  construction  of  the  New  York  Code,  the  Cir- 
cuit Court  might  well  have  forborne  to  act  until  this  question 
had  been  definitely  determined  either  in  the  highest  court  of 
New  Yoric,  or  in  this  court  upon  a  writ  of  error  sued  out  by 
the  appellant.  While  the  courts  of  the  United  States  have 
power,  upon  habeas  corptiSj  to  inquire  into  the  cause  of  the 
detention  of  any  one  claiming  to  be  restrained  of  his  liberty 
in  violation  of  the  Constitution,  or  laws,  or  treaties  of  the 
United  States,  it  was  not  intended  by  Congress  that  they 
should  by  writs  .of  habeas  carpus  obstruct  the  ordinary  admin- 
istration of  the  criminal  laws  of  the  States,  through  their  own 
tribunals.  ^' Where,'^  this  court  said  in  Ba  parte  BoyaU^  117 
U.  S.  241,  252,  258,  '^  a  person  is  in  custody,  under  process 
from  a  state  court  of  original  jurisdiction,  for  an  alleged  (tf- 
fence  "kgainst  the  laws  of  such  State,  and  it  is  claimed  that  he 
is  restrainefd  of  his  liberty  in  violation  of  the  Constitution  of 
the  United  States,  the  Circuit  Court  has  a  discretion,  whether 
it  will  discharge  him,  upon  habeas  oorpuSym  advance  of  hjs 
trial  in  the  court  in  which  he  is  indicted;  that  discretion, 
however,  to  be  subordinated  to  any  special  circumstances  r^ 
quiring  immediate  action.  When  the  state  court  shall  hav^. 
finally  acted  upon  the  case,  the  Circuit  Court  has  still  a  dis- 
cretion  whether,  under  all  the  circumstances  then  existing,  the 
accused,  if  convicted,  shall  be  put  to  his  writ  of  error  from  the 
highest  court  of  the  State,  or  whether  it  will  proceed,  by  writ 
of  habeas  carpus^  summarilj'^  to  determine  whether  the  peti- 
tioner is  restrained  of  his  liberty  in  violation  of  the  Consti- 
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tution  of  the  United  States."  And  we  will  add,  that  after  the 
final  disposition  of  the  case  by  the  highest  court  of  the  State, 
the  Circuit  Court,  in  its  discretion,  may  put  the  party,  who 
has  been  denied  a  right,  privilege  or  immunity  claimed 
under  the  Constitution  or  laws  of  the  United  States,  to  his 
writ  of  error  from  this  court,  rather  than  interfere  by  writ 
of  habeas  corpus.  These  principles  have  special  appUcation 
where,  as  in  the  present  case,  there  is  no  pretence  that  the 
statute  under  which  the  prosecution  of  the  appellant  was 
conducted  is  repugnant  to  the  Constitution  or  laws  of  the 
United  States. 

It  is  scarcely  necessary  to  observe  that  the  question  of  the 
power  or  duty  of  the  Circuit  Court  to  issue  a  writ  of  habeas 
corpus  is  not  at  aU  affected  by  the  fact,  alleged  in  the  peti- 
tion that  the  appellant  was  ignorant,  until  aftw  his  conviction, 
of  the  exclusion  of  citizens  of  his  race,  because  of  th^ir  race, 
from  the  lists  of  grand  and  petit  jurors.  That  fact,  if  mate- 
rial, was  for  the  consideration  of  the  trial  court. 

In  respect  to  the  general  objection  that  the  Court  of  G^en- 
eral  Sessions  should  have  considered  and  sustained  the  motion 
to  set  aside  the  verdict,  stay  the  judgment  and  grant  a  new 
trial,  upon  the  grounds  stated  in  that  motion  and  in  the 
accompanying  affidavit,  it  need  only  be  further  said  that  the 
action  of  that  court  in  the  matter  did  not  affect  its  jurisdic- 
tion, and,  therefore,  cannot  be  reviewed  or  disr^arded  upon 
habeas  corpus. 

We  are  of  opinion  that  the  court  below  did  not  err  in  deny- 
ing the  application  ^f or  writs  of  habeas  corpus  and  certiorariy 
and  the  judgment  must  be 

Mb.  Justice  Gray  was  not  present  at  the  argument  of  this 
case,  and  took  no  part  in  its  decision. 


1  Mr.  Justice  Fikxd  filed  a  concurring  opinion  of  which  the  Ueporter 
had  no  notice.  To  his  great  regret  it  reached  him  after  this  and  subsequent 
pages  were  set  up  and  cast    It  will  be  found  on  p.  870,  poet. 
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In  re  SHIBUYA  JUGIKO,  Petitionei;, 

APPEAL  FBOM  THE  OIBOUIT  OOUBT  OF  THE  UNITED  STATES  FOE  THE 
SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  laas.    Argiwd  and  ■abmltud  April  10, 180L  —  Deoidad  Mmj  11, 189L 

After Jlnal  judgment  entered  here,  affirming  a  judgment  of  a  Circuit  Court 
of  the  United  States  denying  an  application  for  a  writ  of  habeas  corpus^ 
tn  favor  of  a  person  conyicted  of  murder  by  a  state  court,  and  held  in 
custody  by  the  authorities  of  the  State,  the  restraint  upon  the  jurisdic- 
tion of  the  state  court  terminates,  and  tliat  court  has  power  to  proceed 
in  the  case  without  waiting  for  the  mandate  to  be  sent  down  from  this 
court  to  the  Circuit  Court 

In  rt  Wood^  Petitioner,  ante,  278,  affirmed  and  applied. 

Several  other  grounds  set  forth  in  the  f4>plieation  and  stated  in  the  opinion 
raise  no  constitutional  question. 

The  case  as  stated  by  the  conrt  was  as  follows : 

The  appellant  was  convicted,  December  8^  1889,  by  the 
name  of  Schihiok  Jogigo,  in  the  Court  of  Oyer  and  Terminer 
for  the  County  of  New  York,  State  of  New  York,  of  the 
crime  of  murder,  and,  on  the  16th  day  of  the  same  month, 
was  sentenced  to  suffer  death.  The  sentence  was  stayed  by 
an  appeal  to  the  Court  of  Appeals  of  New  York  until  Decem- 
ber 1, 1890.  The  judgm^it  was  affirmed  on  the  8th  of  Octo- 
ber, 1890,  that  court  saying :  ^^  The  record  does  not  contain  a 
single  exception,  and  we  are  unable  to  perceive  any  reason  for 
bringing  the  appeal,  except  to  delay  the  execution  of  the 
judgment.  The  evidence  established  beyond  any  doubt  the 
commission  of  the  crime,  and  the  charge  of  the  judge  was  fair 
and  properly  .instructed  the  jury  upon  the  law  needful  for 
their  guidance.  There  can  be  no  pretence  for  saying  that  the 
ends  of  justice  require  a  new  trial,  and  the  judgment  should 
be  affirmed."  People  v.  Jugigio,  {Qu.  Jugiro,]  123  N.  Y.  680. 
Prior  to  such  affirmance,  namely,  on  the  9th  of  September, 
1890,  Jugiro  filed  in  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York  a  petition  for  a  writ  of 
habeas  corpus  to  inquire  into  the  cause  of  bis  detention  ;  claim- 


Digitized  by  VjOOQIC 


S92  OGTOBEB  TERM,  1890. 

Stetonent  of  the  Case. 

ing  that  the  judgment  and  sentence  were  void  under  the  CoU' 
stitution  of  the  United  States.  The  writ  was  refused,  and, 
upon  appeal,  the  judgment  of  that  court  was  affirmed  here» 
November  24,  1890,  upon  the  authority  of  In  re  Kenimlery 
136  U.  S.  436. 

On  tiie  1st  day  of  December,  1890, — the  mandate  of  this 
\pourt  not  having  then  been  issued, — Jugiro  was  arraigned  be- 
fore the  Court  of  Oyer  and  Terminer,  and  required  to  show 
cause  why  a  day  should  not  be  fixed  for  the  infliction  upon  him 
of  the  punishment  of  dieath.  He  objected  that,  ^^  by  force  of  sec- 
tion 766  of  the  Revised  Statutes  of  the  United  States,  any  pro- 
ceedings to  carry  out  said  judgment  or  sentence  in  said  Court 
of  Oyer  and  Terminer,  or  by  or  under  the  authority  of  the 
State  of  New  York,  before  final  judgment  should  be  entered 
in  said  proceedings  in  said  Circuit  Court,  were  null  and  void." 
This  objection  was  disregarded,  and  the  court  sentenced  him 
to  suffer  death  in  the  week  commencing  January  12^  1891, 
and  accordingly  remanded  him  for  that  purpose  to  the  custody 
of  the  agent  and  warden  at  the  state  prison  at  Sing  Sing. 

On  the  7th  of  January,  1891,  he  filed  in  the  Circuit  Court 
of  the  United  States  a  second  petition  for  a  writ  of  habeas  cor- 
pusj  in  which,  after  setting  out  most  of  the  above  foots,  he 
stated  that,  whereas  by  the  c6nstitution  and  laws  of  ISew 
Yoric  he  was  entitled,  upon  his  trial,  to  counsel,  and  appeared 
upon  his  arraignment  without  counsel,  and  was  asked  by  the 
court  if  he  desired  the  aid  of  counsel,  and  answered  that  he 
did,  the  court  thereupon  assigned  him  as  counael,  who  ^ter- 
wards  took  part  in  all  the  proceedings  upon  the  indictment, 
directing  and  controlling  the  defence,  ^^one  not  admitted  or 
qualified  to  practise  as  an  attorney  or  counsellor  at  law  in  Uie 
oourts  of  said  State,  of  which  petitioner  was  at  all  times  in  all 
the  proceedings  aforesaid  ignorant,  and  IJiereby  petitioner  waa 
deprived  of  due  process  of  law  for  his  defence ; "  that  peti- 
tioner, being  an  alien  subject  of  the  Emperor  of  Japan,  nn- 
acquainted  wiih  the  laws  of  New  York,  a^d  unable  to  vpetk 
or  understand  the  ^English  language,  was  obliged  to  rely 
wholly  upon  said  counsel  for  his  defence;  that  the  indiotmeBt 
alleged  that  the  wound  inflicted  by  the  petitioner  was  in  the 
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breast  of  one  Mura  Oommi,  the  penon  alleged  to  have  been 
mordered;  that  the  proof  wae  that  the  woond  was  not  in  the 
breast,  but  in  the  neok^  from  behind ;  that  having  no  notice 
by  the  indictment  that  he  wonld  be  called  upon  to  explain  a 
wound  from  behind,  sooh  allegation  was  mislouling;  that  the 
proof  was  a  sobstantial  variaaoe  from  the  indictment,  ^^  which 
petitioner  is  advised  wonld  have  constituted  a  valid  objection 
to  the  admission  of  evidence,  the  reception  of  a  verdict  and  in 
arrest  of  judgment,  had  his  rights  in  that  behalf  been  duly  as* 
serted  by  lawful  counsel ; "  but  that  ^^  all  the  occasions  having 
passed  when,  in  the  lawful  course  of  procedure,  the  objection 
could  be  taken,  not  having  been  dnly  taken,  reserved  and  pre- 
sented, petitioner  has  suflJered  great  prejudice,  and  in  other 
TCspeots  bis  rights  upon  his  trial  were  prejudiced  and  sacrificed 
by  the  said  assignment  of  ccmnsel ; "  and  that  ^  now,  so  it  is, 
that  neith^  by  mc^on  for  a  new  trial  nor  by  motion  in  arrest 
rf  judgment  nor  otherwise,  under  the  limitationa  of  the  laws 
ot  the  State  of  New  York,  can  any  court  of  said  Suu^e  takd 
cognizance  or  afford  petitioner  any  relief  in  the  premises,  and 
petitioner  has  no  reioedy  or  protection  in  respect  thereto, 
except  under  the  Fourteenth  Amendment  to  the  Constitutioa 
<tf  the  United  States,  as  an  additional  guarantee  to  the  consti- 
tntioa  of  the  State  of  New  York,  for  hie  protection  upon 
tti  eqvality  with  all  in  the  enjoyment  of  his  right  to  the  assist- 
ance of  counsel,  and  to  due  process  of  law  in  that  respect" 

It  also  alleged  that  the  judgment  and  sentence  and  his 
restraint  under  them  were  without  due  process  of  law  in  this : 
That  the  indictment  ^^  was  found  by  a  grand  jury  ia  the  Court 
of  General  Sessions  of  the  Peace  in  and  for  the  city  and 
county  of  New  Yoric,  at  the  November  term  of  said  court, 
1880 ;  that  from  the  list  and  panel  of  jurors  from  which  said 
grand  jary  waa  selected  and  drawn,  certain  and  all  persons  of 
the  color  and  race  of  petitioner,  who  is  a  native-born  subject 
id  the  Emperor  of  Japan  and  dark  brown  in  color,  were  ex- 
cluded on  aeconnt  of  their  said  race  and  color,  altliough  many 
persons  of  said  race  and  color,  naturalized  citizens  of  the 
United  Staftes,  and  in  all  respects  qualified  to  serve  as  soeh 
jwron,  were^  at  th^  time  of  the  selection  of  said  list  and  panel. 
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resident  and  being  within  said  city  and  coontj,  and  who 
might  otherwise  have  been  drawn  to  serve  npon  said  grand 
jury ;  and  the  same  is  true  of  the  petit  jury  drawn  to  try  the 
said  indictment ; "  that  "  petitioner  was  ignorant  of  said  facts 
in  respect  to  said  jurors  at  all  the  times  aforesaid;''  that 
^^  now,  so  it  is,  that  neither  by  motion  for  a  new  trial  nor  by 
motion  in  arrest  of  judgment  nor  otherwise,  under  the  limita- 
tions of  the  laws  of  the  State  of  New  York,  can  any  court  of 
said  State  take  cognizance  of  or  affprd  petitioner  any  relief  in 
the  premises,  and  petitioner  has  no  remedy  or  protection  in 
respect  thereto,  except  under  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States,  for  hia  right  to  the 
equal  protection  and  due  process  of  law  in  the  premises." 

This  application  for  the  writ  of  habeas  carpus  was  also 
denied,  and  the  appellant  claims,  upon  this  appeal  from  the 
order  denying  the  writ,  that  the  indictment  and  the  proceed- 
ings under  it,  as  well  as  his  detention,  are  in  violation  of  the 
Constitution  of  the  United  States,  and  void, 

Mr.  Roger  M.  Sherman^  for  the  petitioner,  sulnnitted  on  his 
brief. 

Mr.  Isaac  H.  Mayna/rd  opposing.  Mr.  Charles  F.  Tahor^ 
Attorney  General  of  the  State  of  New  York,  was  on  the 
brief. 

Mb.  JusnoB  Hart.an,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

As  Jugiro's  first  written  application  for  a  writ  of  haht 
corpus  alleged  that  he  was  restraincid  of  his  liberty  in  viola- 
tion of  the  Constitution  of  the  United  States,  no  question  is 
made,  as,  indeed,  none  could  be  made,  as  to  his  right  under 
the  existing  statutes  of  the  United  States,  relating  to  habeas 
corpus,  to  have  prosecuted  an  appeal  to  this  court  from  the 
order  of  the  Circuit  Court  denying  that  application.  Rev. 
Stat.  §§  761,  762,  753,  761,  762.  763,  764,  765 ;  Act  of  March 
3,  1S85,  c.  353,  23  Stat.  437.    But  it  is  contended  that  the 
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appeal  from  that  order  deprived  the  state  coort  of  all  pow^er 
to  prooeed,  not  only  while  the  appeal  was  pending  and  nnde- 
termined  here,  but  until  the  mandate  of  this  court  was  sent 
down  to  the  Circuit  Court.  This  contention  is  supposed  to  be 
justified  by  section  766  of  the  Revised  Statutes,  limiting  the 
power  of  the  state  court  before  and  after  an  appeal  from  the 
final  decision  in  a  Circuit  Court  of  the  United  States  of  an 
application  for  a  writ  of  habeas  corpus  by  one  alleged  to  be 
restrained  of  his  liberty  in  violation  of  the  Constitution,  or 
some  law  or  treaty,  of  tiie  United  States.  Rev.  Stat.  §§  768, 
764, 765.  The  latter  section  provides :  "Pending  the  proceed- 
ings or  appeal  in  the  cases  mentioned  in  the  three  preceding 
sections,  and  until  final  judgment  therein,  and  after  final 
judgment  of  discharge,  any  proceeding  against  the  person 
so  imprisoned  or  confined  or  restrained  of  his  liberty,  in  any 
state  court,  or  by  or  under  the  authority  of  any  State,  for 
any  matter  so  heard  and  determined,  or  in  process  of  being 
heard  and  determined,  under  such  writ  of  habeas  carpus^  shall 
be  deemed  null  and  void." 

Of  the  object  of  the  statute  there  can  be  no  doubt.  It  was 
—  in  cases  where  the  applicant  was  held  in  custody  under  the 
authority  of  a  state  court  or  by  the  authority  of  a  State  —  to 
stay  the  hands  of  such  court  or  State,  while  the  question  as  to 
whether  his  detention  was  in  violation  of  the  Constitution, 
laws  or  treaties  of  the  United  States  was  being  examined  by 
the  courts  of  the  Union  having  jurisdiction  in  the  premises. 
But  the  jurisdiction  of  the  state  court  in  the  cases  specified  is 
restrained  only  pending  the  proceedings  in  the  courts  of  the 
United  States,  and  until  final  judgment  therein.  This  court, 
on  the  24th  of  November,  1890  —  as  we  know  from  our  own 
records  —  aflhmed,  with  costs,  the  judgment  of  the*  Circuit 
Court  denying  the  former  application  for  a  writ  of  habeas 
carpus.  That  was  its  final  judgment  in  the  premises,  because 
it  determined  the  whole  controversy  involved  in  the  appeal. 
Upon  its  rendition,  the  appeal  from  the  judgment  of  the 
Circuit  Court  was  no  longer  pending  in  this  court;  and 
nothing  remained  that  was  "in  process  of  being  heard  and 
determined."    It  was  none  the  less  a  final  disposition  of  the 
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case  beoause,  at  a  subsequent  date,  under  tbe  rules  and  prac- 
tice of  tbis  court,  a  mandate  would  be  sent  down  to  the 
Circuit  Court,  showing  the  fact  of  the  aflirmance  of  its  judg- 
ment It  is  true  tbat  it  would  have  been  more  appropriate 
and  orderly  if  the  state  court  had  deferred  final  action  until 
our  mandate  was  issued  and  filed  in  the  Circuit  Court.  But, 
in  view  of  the  words  of  tbe  statute,  we  do  not  feel  authorized 
to  bold  that  the  order  in  the  state  court  of  December  1,  1890, 
tdside  after  the  final  judgment  here  of  November  24,  1890, 
was  absolutely  void.  As  Congress  went  no  further  than  to 
stay  tbe  bands  of  the  state  court ''  until  final  judgment,"  we 
<Mtnnot  superadd  tbe  condition  tbat  the  filing  of  the  mandate 
in  tbe  Circuit  Court  —  in  case  of  the  mere  affirmance  of  its 
judgment  refusing  a  writ  of  habeas  corpus — is  absolutely 
necessary  before  the  state  court  can  proceed  in  the  execution 
of  tbe  judgment  of  conviction.  Of  course,  where,  in  sucb  a 
case  as  tbis,  tbe  state  court  proceeds,  after  final  judgment  is 
entered  bere  on  the  appeal  of  tbe  person  imprisoned  or  held 
in  custody,  but  before  our  mandate  goes  down  to  tbe  Circuit 
Court,  it  does  so  at  the  risk  tbat  its  orders  may  be  controlled 
and,  if  need  be,  annulled,  if  this  court,  during  tbe  term, 
should  suspend  or  set  aside  its  own  judgment  While  it  is  not 
difficult  to  perceive  that  serious  complications  may  sometimes 
arise  where  the  state  court  acts  with  undue  haste,  and  pro- 
ceeds before  the  mandate  of  tbis  court  is  issued,  and  without 
any  special  application  being  made  tberefor,  we  da  not  feel 
at  liberty  to  declare  its  action,  taken  after  and  in  conformity 
with  the  final  judgment  here,  to  be  void,  simply  because  it 
was  taken  before  the  mandate  was  sent  down*  Nothing  but 
aa  entire  want  of  jurisdiction  in  tbe  state  court  to  make  the 
order  of  December  1, 1890,  could  bave  justified  tbe  Circuit 
Court  in  interfering  witb  its  proceedings  by  writ  ol  habeas 
corpus.  We  ure  of  opinion  tbat  there  was  no  sucb  want  ol 
jurisdiction. 

The  remaining  grounds  set  fortb  in  tbe  ai^)ellant's  petition 
for  his  discharge  from  custody  are  substantially  disposed  of  by 
the  decision  in  Wood  v.  Brushy  anUy  278,  just  rendered.  The 
alleged  assignment,  at  the  trial  of  the  appellant,  of  one  as  his 
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coonsd  who  (altiiough  he  may  have  been  an  attorney  at  law) 
had  not  been  admitted  or  qualified  to  practise  as  an  attorney 
or  ooonsellor  at  law  in  the  courts  of  New  York ;  the  misde- 
scription in  the  indictment  of  the  wound  he  was  charged  with 
having  inflicted  upon  the  deceased ;  and  the  exclusion  from  the 
list  of  grand  and  petit  jurors  of  citizens  of  the  United  States 
of  the  same  race  with  appellant,  were  all  matters  occurring  in 
the  course  of  the  proceedings  and  trial  in  a  court  of  competent 
jurisdiction,  proceeding  under  statutes  that  do  not  conflict 
with  the  Constitution  of  the  United  States.  The  errors,  if 
any,  committed  by  that  court  in  respect  to  any  of  those  mat- 
ters, did  not  affect  its  jurisdiction  of  the  offence  or  of  tiie 
person  accused,  and  cannot  be  reached  by  habeas  corpus. 

It  may  be,  as  is  claimed,  that  the  appellant  is  unacquainted 
with  our  laws  and  language.  But  that  fact,  however  mate- 
rial or  important  in  support  of  an  application  to  the  proper 
authorities  for  a  pardon,  or  for  a  commutation  of  the  sentence, 
is  immaterial  upon  this  inquiry  as  to  thie  authority  of  a  couit 
of  the  United  States,  by  a  writ  of  habeas  oarpuSy  to  review 
and  annul  the  judgment  of  a  state  court  administering  the 
criminal  laws  of  a  State. 

It  is  equally  immaterial  that  the  appellant  is  the  subject  of 
a  foreign  government  .  That  does  not  entitle  him  to  exemp- 
tion from  responsibility  to  the  laws  of  the  State  into  which 
he  may  choose  to  go.  The  criminal  laws  of  New  York  make 
no  discrimination  against  him  because  of  his  nativity  or  race. 
They  accord  to  him  when  upon  trial  for  his  life  or  liberty  the 
«ime  rights  and  privileges  that  are  accorded,  under  like  cir- 
cumstanceq,  to  native  or  naturalized  citizens  of  this  country. 
Besides,  no  person,  charge  with  a  crime  involving  life  or 
liberty,  ia  entitled,  by  virtue  of  the  Constitution  of  the  United 
States,  to  have  his  race  represented  upon  the  grand  jury  that 
may  indict  him,  or  upon  the  petit  jury  that  may  try  him. 
And  so  far  as  the  Constitution  of  the  United  States  is  con- 
cerned, service  upon  grand  and  petit  juries  in  the  courts  of 
the  several  States  may  be  restricted  to  citizens  of  the  United 
States.  It  rests  with  each  State  to  prescribe  such  qualifica- 
tions as  it  deems  proper  for  jurymen,  taking  care  only  that  no 
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disorimination,  in  respect  to  such  service,  be  made  a^inst  any 
class  of  citizens  solely  because  of  their  race.  The  statutes  of 
New  York  regulating  these  matters  do  not,  in  any  way,  con- 
flict with  the  provisions  of  the  Federal  Constitution ;  and  if, 
as  alleged,  they  were  so  administered  by  the  state  court,  in 
appellant's  case,  as  to  discriminate  against  him  because  of  his 
race,  the  remedy  for  the  wrong  done  to  him  was  not  by  a  writ 
of  hoihem  corjyus  from  a  court  of  the  United  States. 

For  the  reasons  stated  in  this  opinion,  and  in  Wood  v.  Brushy 
the  judgment  is 

Affirmed. 

Mb.  Justice  Gbay  was  not  present  at  the  argument  and 
took  no  part  in  the  decision  of  this  case. 


ROGERS  V.  DURANT. 

BBBOB  TO  THB    CIBOUIT   OQURT    OF   THB    UNITED    STATES    FOB  THE 
NOBTHEBN   DI8TBICT  OF   ILUN0I8. 

No.  818.    Sabmitted  April  16, 1801.  —  DMlded  May  11, 1891. 

A  bank  check  is  a  *'  bill  of  exchange**  wiChin  the  meaning  of  that  term  aa 
used  in  the  Statutes  of  Illinois  prescribing  the  term  of  five  years  after 
the  cause  of  action  accrues,  and  not  thereafter,  as  the  time  within  which 
an  action  founded  upon  it  must  be  commenced. 

This  was  an  action  of  assumpsit  brought  by  Henry  J.  Rogers^ 
January  26, 1884,  against  William  F.  Durant  and  others,  as 
<^  surviving  partners  of  the  late  firm  of  James  W.  Davis  and 
associates,"  in  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  upon  twenty  instruments  in  writ- 
ing, bearing  various  dates  from  April  12,  1869,  to  February 
12, 187(X    Durant  alone  was  served  with  process. 

The  original  declaration  consisted  of  the  common  counts, 
and  was  subsequently  amended  by  the  addition  of  special 
counts  upon  each  of  the  pieces  of  paper  sued  on,  describing 
eighteen  of  them  as  bills  of  exchange  and  two  as  banker's 
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checks.  All  were  payable  at  sight  or  on  short  time  after  date^ 
and  it  was  admitted  that  more  than  five  years  had  elapsed  after 
they  became  due  before  action  was  brought.  The  defendant 
filed  eight  pleas,  which  were  ordered  to  stand  as  pleas  to  the 
amended  declaration.  The  foarth  plea  was  as  follows :  ^'  And 
for  a  further  plea  in  this  behalf  to  said  plaintiff's  declaration 
and  each  of  the  counts  thereof  the  said  defendant,  William  F. 
Dnrant,  says  actio  non^  etc.,  because  he  says  that  the  said 
several  supposed  caus^  of  ju^tion,  and  each  and  all  of  them 
in  said  plaintiff's  declaration,  and  each  of  the  several  counts 
thereof  mentioned,  are  founded  upon  bills  of  exchange,  and 
that  no  cause  of  action  has  accrued  upon  any  or  either  of  said 
bills  of  exchange,  to  the  said  plaintiff  or  the  holder  thereof, 
within  five  years  next  before  the  bringing  of  this  suit,  as  the 
plaintiff  hath  above  complained  against  him,  the  said  defendant, 
bnt  that  each  and  all  of  said  supposed  causes  of  action  accrued, 
if  at  all,  after  the  ten(h  day  of  February,  a.d.  1849,  and  pnbr 
to  the  fourth  day  of  April,  a.d.  1872;  and  this  he  U  iwa^y 
to  verify.  Wherefore  he  prays  judgment,''  etc.  To  thii  plea 
plaintiff  interposed  a  general  demurrer,  which  was  overruled 
by  the  court,  and  the  plaintiff  electing  to  abide  by  his  demur- 
rer, (the  other  pleadings  being  also  at  the  same  time  disposed 
of,)  judgment  was  rendered  for  the  defendant,  and  the  ca^se 
brought  here  on  writ  of  error. 

Mr.  Dcmd  J.  WUetor  plaintiff  in  error. 

L  Banker's  checks  are  not  biU^  of  exchange.'  Merchaf\  'V 
Bank  V.  State  Bank,  V)  Wall  647;  In  re  Brovm,  2  Sto  y, 
502;  Marriean  v.  Bailey  5  Ohio  St.  13;  S.  C.  64  Am.  I^. 
682 ;  SoffbUy  v.  Jette,  10  Oregon,  81 ;  Levy  v.  Laclede  BamJcy 
18  Fed.  Kep.  198 ;  Champion  v.  Gordon,  70  Penn.  St.  474. 

n.  The  Federal  courts  are  not  bound  by  the  decisions  of 
the  State  where  a  question  of  general  commercial  law  arises. 
JBi>yee  v.  TaUb,  18  Wall.  646 ;  Hough  v.  Railway  Co,,  100 
U  8. 313  j  TFSWfam*  V.  Suff^olh  Ine.  Co.,  13  Pet.  415  ;  Rolvn^ 
eon  V.  Comm.  i^.  Co,,  >3  Sumner,  220;  Oatee  v.  National 
^oni,  100  U.  8.  289. 
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III.  Banker^s  checks,  not  being  bills  of  exchange,  are  prop- 
yl j  classed  as  "other  evidence  of  indebtedness  in  writing'' 
under  the  statute,  and  are  not  barred  until  the  expiration  of 
Isixteen  years  from  their  date.  Gross'  Statutes  of  Illinois, 
YoL  1,  p.  430,  Chapter  66,  Sects.  17-20. 

Mr.  Charlea  H.  Lawrence  for  defendant  in  error. 

Mb.  Justice  Field,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

If  the  fburth  plea  was  sufficient  in  law  to  bar  the  mainte- 
nance of  this  action,  it  is  not  necessary  to  set  forth  the  other 
pleadings  and  the  action  of  the  court  thereon. 

The  first  and  second  sections  of  an  act  of  the  General 
Assembly  of  the  State  of  Illinois,  entitled  ^<  An  act  to  amend 
the  several  laws;  concerning  limitation  of  actions,"  approved 
November  5,  1849,  (Laws  111.  M  Sess.  1849,  p.  44;  1  Grostf 
111.  Stat.  1870,  3d  ed.  p.  430,  §§  17,  18,)  provided: 

"  SEcmoN  1.  That  all  actions  founded  upon  any  promissory 
note,  simple  contract  in  writing,  bond,  judgment  or  other 
evidence  of  indebtedness  in  writing,  made,  caused  or  entered 
into  after  the  passage  of  this  act,  shall  be  commenced  within 
sixteen  years  after  the  cause  of  action  accrued,  and  not  there- 
after. 

^^  Sec.  2.  All  action^  founded  upon  accounts,  bills  of  exchange, 
orders,  or  upon  promises  not  in  writing,  express  or  implied, 
made  after  the  passage  of  this  act,  shall  be  commenced  within 
five  years  next  after  the  cause  of  action  shall  have  accrued, 
and  not  thereafter." 

An  act  revising  the  law  as  to  limitations  was  passed  by  the 
Twenty-seventh  General  Assembly,  April  4,  1872,  (Laws  HL 
1871-72,  p.  556,)  and  forms  part  of  the  Revised  Statutes  of 
Illinois  of  1874,  and  the  act  of  November  5,  1849,  was  ex- 
pressly repealed,  with  a  saving  clause,  thus  expressed. in  the 
Revised  Statutes :  ^'  When  any  limitation  law  has  been  revised 
by  this  or  the  Twenty-seventh  General  A8sem)>ly,  and  the 
former  limitation  law  repealed,  such  repeal  shaH  not  be  con- 
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istnied  so  as  to  stop  the  running  of  any  statute,  but  the  time 
shall  be  construed  as  if  such  repeal  had  not  been  made."  Key. 
Stats.  1874,  c.  181,  §§  5  and  6 ;  Dickson  v.  Chicago^  Burlington 
(t  Quincy  Bailroad^  77  Illinois,  331. 

Conceding  that  the  act  of  November  5, 1849,  is  applicable, 
it  is  contended  that  checks  are  not  bills  of  exchange,  and  there- 
fore that  the  fourth  plea  did  not  fully  answer  the  declaration, 
and  that,  moreover,  checks  did  not  fall  within  the  second 
section,  which  prescribed  five  years  as  the  bar  to  actions 
"  upon  accounts,  bills  of  exchange,  orders,  or  upon  promises 
not  in  writing,  express  or  implied,"  but  within  the  first  section, 
which  as  to  "  any  promissory  note,  simple  contract  in  writing, 
bond,  judgment  or  other  evidence  of  indebtedness  in  writing,'* 
prescribed  sixteen  years. 

In  the  view  which  we  take,  the  demurrer,  which  was  general, 
was  properly  overruled,  if  the  checks  were  within  the  second 
section,  as  the  eighteen  bills  or  drafts  confessedly  were. 
Sirncms  v.  Butters^  48  Illinois,  226. 

Daniel  comprehensively  defines  a  check  to  be  '^  a  draft  or 
order  upon  a  bank  or  banking  house,  purporting  to  be  drawn 
upon  a  deposit  of  funds,  for  the  payment  at  all  events  of  a 
certain  sum  of  money  to  a  certain  person  therein  named,  or  to 
him  or  his  order,  or  to  bearer,  and  payable  instantly  on  de- 
mand." 2  Dan.  Neg.  Inst..§  1566.  And  in  a  note  to  that 
section  be  gives  these  definitions  and  descriptions  of  checks 
from  the  text  writers:  ^^A  check  on  a  banker  is,  in  legal 
effect,  an  inland  bill  of  exchange,  drawn  on  a  banker,  payable 
to  bearer  on  demand."  Byles  on  Bills,  Sharswood's  ed.  84. 
/'  A  check  is  a  written  order  or  request,  addressed  to  a  bank  or 
to  persons  carrying  on  the  business  of  bankers,  by  a  party 
having  nioney  in  their  hands,  requesting  them  to  pay  on  pre- 
sentment, to  andthef  person,  or  to  him  or  bearer,  or  to  him  or 
order,  a  certain  sum  of^  money  specified  in  the  instrument." 
Story  on  Prom.  Notes,  §  487.  "  A  check  is  a  brief  draft  or 
order  on  alMtnlt  or  banking4iou8e,  directing  it  to  pay  a  certain 
sdm  of  money."  2  Parsons,  Note;  and  Bills,  57.  "  A  check 
drawn  on  a  bank  is  a  bill  of  exchange  payable  on  .demand." 
Edwards  on  Bills,  396. 
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The  question  4)re8ented  is  not  one^  however,  of  general  com- 
mercial law,  requiring  a  discussion  of  the  distinctions  existing 
between  checks  and  bills  of  exchange,  but  merely  whether 
checks  were  intended  to  be  included  within  the  words  ''  bills 
of  exchange,"  as  used  in  the  statute.  In  Biokford  v.  Fi/rtA 
jrational  Bank,  42  lUinois,  238,^  and  Bounds  v.  SmUh,  42  Illi- 
nois, 245,  it  was  held  that  a  check  might  be  regarded  as  sub- 
stantiallj  an  inland  bill  of  exchange,  and  many  authorities 
were  cited  to  the  proposition  that  the  rules  applicable  to  such 
bills  are  applicable  to  checks.  But  the  opinion  of  the  court, 
by  Mr.  Justice  Breese,  did  not  proceed  upon  the  ground  that 
checks  and  domestic  bills  are  identical,  and  the  differences 
between  them  have  been  repeatedly  recognized  by  the  Illinois 
courts,  B<mk  v.  Bitzinger,  118  Illinois,  484 ;  SteveM  v.  Parh, 
TSniinois,  387 ;  HeaHt^.  Bhodesy  60  Illinois,  361 ;  WiUettsy. 
Pome,  43  Illinois,  432 ;  AU&n  v.  KrameT,  2  Brad.  App.  205. 

It  has  also  boon  decided  that  an  instrument  is  not  leas  a 
ohedc  because  it  orders  payment  ^^  on  account  of  A,"  Bwnk  v. 
Pattofhy  109  Illinois,  479 ;  and  that  its  character  as  a  check  is 
not  changed  by  the  fact  that  it  is  payable  in  another  State 
than  the  one  in  which  it  is  drawn.  Bank  v.  Banking  Co.,  114 
niinqis,  483 ;  Union  NcvUonal  Bank  v.  Ooea/na  Conniy  liank^ 
80  lUinois,  212.  And  the  settled  rule  in  that  jurisdiction  is, 
that  where  a  depositor  draws  his  check  on  a  banker  who  has 
his  funds  to  an  equal  or  greater  amount,  it  operates  to  transfer 
the  sum  named  in  the  cheek  to  the  payee,  who  can.sue  for  and 
recover  the  amount  from  the  banker;  and  that  a  transfer  of 
the  check  carries  with  it  the  title  to^the  sum  named  in  the 
check  to  each  successive  holder.  Broxon  v.  ZsokiSj  48  Illinois, 
497 ;  Mtrnn  y.  Btireh,  25  Illinois,  35 ;  and  cases  suprck 

Without  pausing  to  examine  the  points  of  resemblance  and 
the  points  of  difference  between  these  instruments,  it  is  enou^ 
that  *the  result  of  the  decisions  in  Illinois  puts  them  so  far  on 
the  same  footing  as  to  involve  the  conclusion  that  checks  were 
fairly  embraced  under  the  description,  '^  bills  of  exchange,"  in 
the  second  section  of  the  statute  under  consideration. 

In  Jioeea  v.  FrankUn  Bdnk^  34  Maryland,  574,  it  was  held 
that  checks  were  embraced  within  the  description,  ^Mnland 
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bills  of  oxoliange/'  in  the  artiole  of  the  Maryland  Code  relat- 
ing to  protestb,  and  the  court  said :  ^'  According  to  all  the  text 
writers  on  bills  and  notes,  as  well  as  in  numeroos  decisionsy  a 
check  is  denominated  a  species  of  inland  bill  of  exchange,  not 
with  all  the  incidents  of  an  ordinary  bill  of  exchange,  it  is 
true,  but  still  it  belongs  to  that  class  and  character  of  commer- 
oial  paper.  The  same  reascm,  therefore,  that  would  authorize 
the  protest  of  an  inland  bill  of  exchange  for  non-payment 
would  authorize  the  protest  of  a  check,  the  payment  of  which 
had  been  refused  on  presentment."  See  also  Lawsan  ▼. 
Bichards,  6  Phila.  179. 

So  in  Eyre  v.  Waller^  5  Hurls.  &  Norm.  460,  the  Court  of 
Exchequer  decided  that  checks  were  within  the  '^Summary 
Procedure  on  Bills  of  Exchange  Act,"  18  and  19  Vict.  c.  67; 
not  only  within  the  mischief,  but  within  the  words  of  the  act. 

And  while  these  cases  are  referred  to  by  way  of  illustration 
merely,  it  seems  to  us  clear  that  whatever  the  legislative  reason 
for  the  discrimination  between  the  subjects  of  the  first  and  of 
the  second  section,  that  reason  manifestly  requires  checks  to 
be  placed  in  the  same  category  as  bills  of  exchange. 

Again  we  are  of  opinion  that  checks  might  properly  be  heM 
comprised  in  the  word  ^^  orders,"  as  associated  with  bills  of 
exchange,  rather  than  otherwise.  Orders  are  frequently  a 
kind  of  informal  bills  of  exchange,  apd  a  check  is  of  course 
an  order  for  the  payxbent  of  money ;  and  we  do  not  consider 
that  by  any  reasonable  construction  checks  should  be  included 
in' the  term  "other  evidence  of  indebtedness  in  writing,"  as 
usjed  in  the  first  section,  rather  than  in  "  bills  of  exchange," 
or  "  orders,"  as  used  in  the  second. 

Counsel  ingeniously  argue  that  the  first  section  specified 
obligations  of  a  higher  class  than  those  mentioned  in  the  sec- 
ond, and  that  cl^ecks,  as  contradistinguished  from  orders, 
belonged  to  the  former;  but  it  is  difficult  to  perceive  why 
checl^  should  be  classified  with  bonds,  judgments,  and  prom- 
issory notes,  ntther  than  with  bills  of  exchange,  or  why  the 
sample  contract  or  evidence  of  indebtedness  in  writing,  of  the 
first  tection,  should  necessarily  be  regarded  as  of  higher  dignity 
than  aw3raft  or-an  order  for  money. 
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The  fourth  plea  was  inaccurate  in  its  reference  to  a  former 
statute  of  limitations,  approved  February  10,  1849,  but  that 
is  immaterial ;  and,  stripped  of  surplusage,  it  averred  that  the 
cause  of  action  set  forth  in  each  of  the  twenty  special  counts 
as  well  as  the  common  counts  did  not  accrue  within  five  years 
next  before  the  bringing  of  the  suit.  The  court  properly  held 
that,  such  being  the  fact,  the  drafts  and  checks  were  barred, 
and,  as  there  was  no  pretence  that  there  was  any  other  cause 
of  action,  the  judgment  was  right,  and  it  is 

Affirmed. 


HUMPHREYS  v.  MoKISSOCK 

WABASH,  ST.  LOUIS  &  PACIFIC  RAILWAY  COM- 
PANY  V.  MoKISSOCK. 

APPEALS  FROM  THE    OIBOTJTr   COURT   OF    THE    UNITED    STATES    FOB 
THE  SOUTHSSN  DISTRICT  OF  IOWA. 

Nm.  296,  Ml.    Argaad  April  8, 1801.— Dedded  May  U,  1801. 

Seyenl  railroad  companies  combined  to  construct  an  .elevator,  to  be  con- 
nected with  their  respective  roads,  each  to  contribute  an  equal  sum 
towards  its  costs,  and«each  to  receive  corresponding  certificates  of  stock 
in  a  corporation  organized  to  take  title  to  the  elevator  and  to  construct 
it.  This  arrangement  was  carried  out.  Held, 
(1)  That  the  interest  of  each  company  in  it  was  as  a  stocicholder  in  the 

company  which  constructed  it ; 
(S)  That  no  company  had  an  interest  in  the  property  itself  which  it 

could  mortgage ; 
(8)  That  such  stock  would  not  pass  to  a  mortgagee  of  one  of  the  'rail- 
roads under  a  general  description  as  an  appurtenance  to  the  road. 
A  railroad  company  joining  in  the  construction  of  an  elevator  on  land  not 
belonging  to  it,  and  situated  at  some  distance  from  its  road,  does  not 
Acquire  an  interest  in  it  which  will  pass  as  an  appurtenance  under  a  mort^ 
gage  of  its  railroad  as  constructed  or  to  be  constructed,  and  the  appurte- 
'  imces  thereunto  belonging. 

The  two  appeals  in  these  cases  are  from  the  same  decree. 
Both  will  be  disposed  of  by  the  same  decision,  which  will  turn 
upon  the  effect  of  a  mortgage,  executed  by  a  railroad  corpora- 
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tion  of  railroad  property,  upon  a  sabseqaenUy  acquired  interest 
of  the  mortgagor  in  the  stock  of  an  elevator  company.  The 
material  facts  ont  of  which  the  controversy  arises  are  very 
f uUy  and  clearly  set  forth  in  the  brie&  of  counsel.  They  are 
snbatantially  as  follows: 

On  the  16th  of  February,  1879,  the  St.  Louis,  Kansas  City 
and  Northern  Bailway  Company,  a  corporation  created  under 
the  laws  of  Missouri,  owned  a  railroad  extending  in  a  north- 
easterly direction  from  Elm  Flats  in  Davies  County  of  that 
State,  through  the  counties  of  Davies,  Gentry,  Nodoway  and 
Atchison,  to  the  boundary  line  between  Missouri  and  Iowa. 
It  was  also  the  lessee  for  a  term  of  years  of  a  railroad  extend- 
ing from  Council  Bluffs,  in  Iowa,  in  a  southeasterly  direction, 
through  the  counties  of  Pottawatomie,  Mills,  Fremont  and 
Page  to  a  point  on  the  boundary  line,  where  the  raiL-^ads 
connected. 

On  that  day,  for  the  purpose  of  securing  the  payment  of  2b 
bonds,  each  for  the  sum  of  $1000,  the  railway  company  mort- 
gaged its  leasehold  estate  in  the  railroad  in  Iowa,  and  its  title 
In  fee  to  its  railroad  in  Missouri,  to  the  United  States  Trust 
Company  of  New  York,  as  trustbe.  The  property  described 
in  thie  mortgage  is  as  follows: 

'^  All  and  every  part  and  parcel  of  the  continuous  line  of 
railroad,  and  all  right,  title  and  interest  therein,  as  now  owned, 
leased  and  held  by  i^d  St  Louis,  Kansas  City  and  Northern 
Bailway  Company,  commencing  at  Elm  Flats,  near  Pattons- 
bnrg,  in  the  State  of  Missouri,  and  extending  through  the 
counties  of  Davies,  Gtentry,  Nodoway  and  Atchison  in  the 
State  of  Missouri,  and  through, the  counties  of  Page,  Fremont, 
Mills  and  Pottawatomie  in  the  State  of  Iowa,  to  the  city  of 
Council -Bluffs  in  said  State,  (m  sadd  railroad  now  isy  or  may 
he  hereafter  conetmctedj  mainiainedj  operated  or  acquired^ 
together  with  all  the  primlegesy  rightSy  fra/^ichiiesy  real  estate^ 
right  of  way^  depotSj  depot  groundsy  side  trachsy  water  tcmke, 
engineSy  cars  and  other  appurterumces  thereitnto  helongingy 

On  the  10th  of  No^bmber,  ]L879,  the  St.  Louis,  Kansas  City 
and  Northern  Bailway  Company  was  consolidated  with  the 
Wabash  liftilway  Company  of  Illinois,  Indiana  and  Ohio,  anc' 
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the  oorporation  thus  formed  took  the  name  Of  the  Wabash, 
St.  Louis  and  Pacific  Bailway  Company. 

Afterwards,  on  the  17th  of  December,  1880,  a  oorporation 
was  formed  under  the  laws  of  Iowa  by  certain  parties  named 
Dillon,  Hopkins,  Keep,  Kiddle  and  Perkins,  known  as^  the 
Union  Elevator  Company.  Its  articles  of  incorporation  pro- 
vided that  its  principal  place  of  business  should  be  at  Council 
Blufib;  that  its  stock  should  be  $500,000;  and  that  the  sub- 
scriptions to  the  stock  should  be  paid  in  when  called  for  by 
the  board  of  directors.  The  parties  who  formed  this  corpora- 
tion were  officers  of  different  railway  .companies  doing  business 
at  Council  Bluffs.  Immediately  after  its  organization  the 
Elevator  Company,  as  party  of  the  first  part,  entered  into  a 
written  contract  with  the  Union  Pacific  Railway  Company  as 
party  of  the  second  part;  the  Wabash,  St  Louis  and  Pacific 
BaUway  Company,  as  party  of  the  third  part ;  the  Chicago^ 
Bock  ]kland  and  Pacific  Bailway  Company,  as  party  of  the 
fourth  part;  the  Chicago,  Burlington  and  Quincy  Bailway 
Company,  as  party  of  the  fifth  part ;  the  Chicago  and  NorUi- 
westem  Bailway  Company,  as  party  of  the  sixth  part ;  and 
the  Chicago,  Milwaukee  find  8^.  Paul  Bailway  Company,  as 
party  of  the  seventh  part;  in  which  each  of  the  companies 
agreed  to  subscribe  $100,000  to  the  capital  stock  of  the  Ele- 
vator Company,  and  to  contrilmte  equally  thereto ;  and  the 
Elevator  Company  agreed  that  in  conducting  its  business  it 
would  not  discriminate  in  favor  of  or  against  either  of  the 
<)ompanies,  but  would  at  all  times  serve  them  on  equal  terms. 

In  1881  these  companies  subscribed^  for  an  equal  amount  of 
stock  in  the  Elevator  Company,  and  in  1881  and  1883  the  le- 
vator was  erected  at  a  cost  of  $280^000.  When  completed  it 
was  leased  by  the  Elevator  Company  to  certain  partiesi  who 
afterwards  operated  it  as  tenants  of  that  company.  The 
different  companies  subscribed  equal  amounts  for  the  con- 
struction of  the  elevator,  which  subscription  was  in  reality 
only  one-sixth  of  $280,000,  and  not  one-sixth  of  $600,000,  the 
authorized  amount  of  its  capital  stodc  Each,  therd'ore,  paid 
$16,666:66,  and  received  its  stocky  except  the  Wabash,  St  Louis 
and  Pacific  Bailway  Company,  which  paid  only  $41,666.66. 
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haying  $5000  due.  For  want  of  this  last  paym^it  no  stpdk 
has  been  issued  to  that  company.  It  will  be  entitled  to  receive 
its  proportional  part  of  the  stook  upon  the  paym^t  of  that 
sum. 

In  1884  the  Wabash,  St  Loois  and  Paoific  Bailway  Com- 
pany became  insolvent,  and  on  the  29th  day  of  May  of  that 
year  Solon  Humphreys  and  Thomas  E.  Tutt  were,  in  proceed- 
ings before  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri,  appointed  receivers  of  all  its  prop- 
erty, including  the  railroad  from  Elm  Flats,  Missouri,  to  Coun- 
cil Bluffs,  Iowa. 

In  June,  1885,  a  bill  was  filed  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Iowa,  Western 
Division,  by  the  United  States  Trust  Company  of  New  York, 
against  the  Wabash,  St  Louis  and  Pacific  Bailway  Company, 
to  foreclose  the  mortgage  of  February  16;  1879,  executed  by 
the  St  Louis,  Kansas  City  and  Korthem  Bailway  Company, 
(afterwards  merged  into  the  Wabash,  St  Louis  and  Pacific 
Bailway  Company,)  covering  the  road  from  Elm  Flats  to 
Council  Bluffs.  On  March  3,  1886,  that  court  appointed 
Thomas  McKissock  receiver  of  the  premises  and  property 
described  in  the  mortgage,  with  power  and  instructions  to  take 
possession  thereof. 

Previously  tp  thii^  on  January  6, 1886,  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Missouri  had 
made  an  order  directing  thei  receivers,  Humphreys  and  Tutt, 
to  transfer  and  surrender  to  the  trustee  of  the  mortgage,  the 
United  States  Trust  Company,  or  to  any  person  or  receiver 
appointed,  at  its  instance,  by  the  Circuit  Courts  of  the  States 
of  Iowa  or  Missouri,  in  which  the  foreclosure  suits  brought  by 
the  trustee  might  at  the  time  be  pending,  the  entire  line  of 
railroad  known  as  the  Omsiha  Division  of  the  Wabash,  St 
Louis  and  Pacific  Bailway  Company,  by  which  was  meant  the 
line  extending  from  Elm  Flats  to  Council  Bluffs ;  and  also  all 
property,  real  and  personal,  pertaining  to  that  division  then  in 
their  possession  and  control 

Under  the  facts  as  thus  stated  the  situation  of  the  case  was 
this:  Humphreys  and  Tutt,  as  receivers  of  all  the  property  of  the 
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Wabash,  St.  Louis  and  Pacifio  Railway  Company,  appointed 
by  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri,  claimed  possession  and  the  right  to  hold  the 
interest  of  that  company  in  the  stock  of  the  Elevator  Com- 
pany. On  the  other  hand,  McEissock,  as  receiver  of  the  prop- 
erty described  in  the  mortgage  to  the  Trust  Company,  claimed 
the  stock  in  the  Elevator  Company  as  covered  by  that  mort- 
gage, and  demanded  its  transfer  to  him  by  Humphreys  atd 
Tutt.  This  being  refused,  he  filed  the  present  petition  to 
enforce  the  demand.  The  court  directed  its  reference  to  a 
special  commissioner  to  take  proofs  and  report  the  same  with 
his  findings  of  law  and  fact.  He  found  the  facts  substantially 
as  stated :  and  also  that  the  elevator  was  immediately  con- 
nected with  the  main  line  of  the  Wabash,  St.  Louis  and  Pacific 
Bail  way  Company;  that  that  company  shipped  large  quan- 
tities of  grain  out  of  Council  Bluffs  over  the  Omaha  Division ; 
that  the  elevator  was  erected  for  the  sole  purpose  of  storing 
and  handling  grain  to  be  transported  over  the  six  railroads ;  that 
the  erection  of  an  elevator  by  the  Wabash,  St.  Louis  and  Pa- 
cific Bailway  Company  at  Council  Bluffs  was  necessary  to  the 
conduct  of  its  business  as  a  shipper  of  grain ;  and  that  the  hand- 
ling and  shipping  of  grain  could  not  be  successfully  carried  on 
at  Council  Bluffs  without  one.  As  a  conclusion  pf  law  he 
held  that  the  elevator  was  a  common  appurtenance  to  the  rail- 
ways, and  that  the  one-sixth  interest  therein  of  the  Wabash, 
St.  Louis  and  Pacific  Bailway  Company  was  an  appurtenance 
belonging  to  its  line  of  railway,  and  was  covered  by  the  mort- 
gage of  February  15, 1879,  and  formed  a  part  of  the  mortgage 
security.  He,  therefore,  recommended  the  entry  of  an  order 
directing  that  company  and  its  receivers  to  execute  and  deliver 
to  McKissock  a  proper  assignment  of  the  interest  of  that  com- 
pany and  of  the  receivers  in  the  elevator.  Exceptions  were 
taken  to  this  report,  but  they  were  overruled  by  the  court ;  the 
report  was  confirmed,  and  a  decree  entered  that  Humphreys  and 
Tutt  execute  and^deliver  to  McEissock,  as  receiver,  a  proper  as- 
signment of  all  the  interest  of  the  Wabash,  St.  Louis  and  Pacific 
Bailway  Company,  or  of  themselves  as  receivers,  in  the  Union 
Elevator.    From  that  decree  appeals  were  taken  to  this  court 
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Notwithstanding  the  decree  speaks  of  the  interest  of  the 
Wabash,  St  Louis  and  Pacific  Railway  Company  in  the  Union 
Elevator,  it  was  stipulated  that  the  company  had  no  interest 
otherwise  than  as  a  stockholder  in  the  property  of  the  Union 
Elevator  Company.  The  evidence  before  the  commissioner 
also  showed  that  the  elevator  was  not  immediately  on  the 
main  line  of  the  Wabash  Company,  as  found  by  him,  but  was 
distant  more  than  half  a  mile  from  it,  and  was  only  reached 
by  passing  over  the  tracks  of  anoth^  company. 

Ifr^^.  W.  Lehmann  for  appellants.  Mr.  WeUa  H.  Blod- 
gett  filed  a  brief  for  same. 

Mr.  Edward  W.  Sheldon  (with  whom  was  Mr.  Theodore 
Sheldon  on  the  brief)  for  appellee. 

That  the  acquisition  and  use  of  grain  elevators  by  railway 
companies  for  storing  and  handling  grain  to  be  carried  over 
their  lines,  are  within  the  corporate  powers  of  such  compa- 
nies, recent  decisions  leave  no  room  for  doubt.  New  York  dk 
Harlem  Railroad  v.  Kip,  46  N.  Y.  546 ;  lU.  Cent.  Railroad 
V.  Waiheny  17  Brad.  App.  582.  The  right  of  eminent  domain 
may  be  used  to  acquire  land  for  them.  In  re  N.  Y.  Central 
dkc.  Railroad  Co.,  77  K  T.  248  ;  iT.  Y.  Centril  dkc.  Railroad 
Co.  V.  Metropolitan  Gas  Light  Co.,  63  K  T.  326;  /n  re  Stolen 
Island  Rapid  Transit  Co.,  103  N.  Y.  251;  Miss.  Valley  Railr 
road  V.  Chicago  dkc.  Railroad,  58  Mississippi,  846,  896.  When 
constructed,  such  elevators  may  be  exempted  from  taxation,  as 
part  of  a  taxed  railroad.  Pennsylvania  Railroad  v.  Jersey 
City,  49  N.  J.  Law,  540.  Regarding  the  present  case  in  the 
light  of  these  adjudications,  it  would  seem  to  be  a  necessary 
sequence  that  the  interest  Qf  the  Wabash  Railway  Company 
in  the  Union  Elevator  was  acquired  and  used  for  railroad  pur- 
poses. It  is  not  disputed  that  the  elevator  in  question  was 
erected,  and  hps  ever  since  been  exclusively  used  by  its  owners, 
the  six  niilway  companies  and  their  successors,  for  the  sole 
purpose  of  storing  and  transshipping  grain  carried  over  these 
companies'  lines.  They  alone  have  made  use  of  its  facilities, 
and  the  witnesses  are  unanimous  that  the  erection  and  main- 
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tenance  of  the  elevator  were  indispensable  to  the  conduct  of 
the  companies'  grain  traffic. 

The  interest  of  the  Wabash  Company  in  the  elevator  in 
question,  was  embraced  in  the  mortgage  of  the  ^^  Omaha  Divi- 
sion," under  the  description  "  other  appurtenances."  In  pre- 
senting this  case  to  the  court  below,  the  appellants'  counsel 
laid  much  stress  upon  the  technical  rule  that  in  the  construc- 
tion of  deeds,  land  cannot  be  regarded  as  appurtenant  to  land. 
Even  in  its  strict  signification,  this  rule  is  subject  to  the  quali- 
fication that  land  or  other  property  essential  to  the  beneficial 
use  and  enjoyment  of  the  property  granted,  will  pass  as  an 
appurtenance.  WhUney  y.  OUieyy  3  Mason,  280;  Sparks  v. 
Hess,  15  California,  186. 

What  is  appurtenant  to  a  railway,  however*  with  its  mani- 
fold purposes  and  complicated  needs  is,  of  course,  a  questiou 
having  a  far  wider  range  and  demanding  a  much  more  liberal 
treatment.  Had  the  elevator  in  question  been  erected,  owned 
and  used  by  the  Wabash  Company  alone,  the  conclusion  seems 
clear  that  the  lien  of  the  mortgage  would,  under  the  foregoing 
authorities,  have  attached. 

We  are  thus  brought  to  determine  whether  a  different  con- 
clusion is  authorized  by  the  fact  that  the  property  as  a  whole 
was  owned  equally  by  six  separate  railway  companies,  and 
their  title  thereto  evidenced  by  equal  amounts  of  the  capital 
stock  of  the  Union  Elevator  Company. 

The  form  of  the  railway  company's  ownership  does  not 
affect  the  rights  of  the  mortgagee.  A  mortgage  by  a  railway 
company  may  cover  stock  of  another  corporation  subsequently 
acquired  by  it.  WiUiamson  v.  Jfew  Jersey  Southern  Railway^ 
26  N.  J.  ^;  898. 

But  the  interest  involved  in  the  present  suit  is  more  than 
naked  shares  of  stock.  When  the  six  railway  companies,  in 
1881,  for  the  necessary  purpose  of  storing  and  handling  grain 
to  be  shipped  over  their  lines,  agreed,  in  order  to  avoid  unneces- 
sary expense  in  erecting  and  operating  six  separate  grain  eleva- 
tors', to  erect  and  operate  one  large  elevator  in  common,  there 
were  several  methods  by  which  the  ownership  of  their  respec- 
tive interests  could  have  been  evidenced.  The  title  to  the  whole 
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property  might  have  been  held  in  common  by  the  six  com- 
panies. It  conld  not  be  contended,  we  submit,  that  had  that 
method  been  adopted,  the  one-sixth  interest  of  the  Wabash 
Company  would  not  have  become  subject  to  the  lien  of  the 
Omaha  Division  mortgage.  Toledo^  Ddphoa  <&c.  Railroad  v. 
HmiiUon,  184  U.  S.  305 ;  Cenl^al  Trmt  Co.  v.  Enedand^  138 
U.  S.  414. 

But  the  question  involved  here  is  res  jvdicata.  The  identity 
of  the  interest  of  the  Wabash  Company  in  the  elevator,  with 
the  interest  claimed  by  petitioner,  and  of  the  deed  of  trust 
described  in  the  decree  of  sale  with  the  mortgage  to  complain- 
ant herein,  is  established. 

As  against  the  appellants,  therefore,  this  decree  of  sale  is  a 
conclusive  adjudication  upon  the  following  points : 

1.  That  the  interest  in  the  elevator  was  acquired  and  used 
by  the  Wabash  Company  for  railroad  purposes. 

2.  That  being  so  acquired  and  used,  it  passed  both  by  the 
*^ general  mortgage"  and  the  prior  mortgage  to  the  com- 
plainant. 

3.  That  the  fact  that  the  interest  of  the  Wabash  Company 
was  that  of  a  stockholder  in  the  Elevator  Company  as  well  as 
that  of  an  owner  of  the  right  to  forever  use  the  elevator,  did 
not  prevent  the  lien  of  both  the  "  general  mortgage  "  and  the 
mortgage  to  the  complainant  from  attaching  thereto. 

Mb.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  commissioner  in  his  report  committed  a  manifest  error 
in  holding  that  the  Wabash  Company  possessed  any  interest 
in  the  property  of  the  Elevator  Company.  The  facts  found 
by  him  as  to  the  organization  of  the  latter,  the  subscription 
to  its  stock,  the  construction  of  the  elevator  and  its  lease  to 
others,  show  beyond  controversy  the  independent  existence 
of  that  corporation,  and  that  the  railway  company  had  no 
specific  interest  in  its  elevator  or  other  property  which  it  could 
mortgage.  It  was  a  mere  stockholder  in  the  Elevator  Com- 
pany.   If  there  had  been  any  doubt  on  this  point,  from  the 
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evidence  before  that  officer  on  which  he  found  the  facts  stated, 
it  most  have  been  removed  by  the  stipulation  of  the  parties. 

The  court  below,  therefore,  erred  in  confirming  the  commis- 
sioner's report  in  that  particular  and  entering  a  decree  that 
Humphreys  and  Tutt,  as  receivers  of  the  Wabash  Company, 
execute  and  deliver  to  the  petitioner,  McKissock,  an  assign- 
ment of  an  interest  supposed  to  be  held  by  it,  or  by  them  as 
such  receivers,  in  the  Union  elevator.  That  railway  company 
had  no  interest  which  it  could  assign,  the  building  belonged  to 
the  Union  Elevator  Company,  and  the  railway  company  was 
entitled  by  its  subscription,  when  paid,  only  to  a  certain  pro- 
portion of  its  stock.  Both  the  commissioner,  and  the  court, 
in  confirming  his  report  and  entering  the  decree  mentioned, 
seem  to  have  confounded  the  ownership  of  stock  in  a  corpora* 
tion  with  ownership  of  its  property.  But  nothing  is  more 
distinct  than  the  two  rights ;  the  ownership  of  one  confers 
no  ownership  of  the  other.  The  property  of  a  corporation  is 
not  subject  to  the  control  of  individual  members,  whether 
acting  separately  or  jointly.  They  can  neither  encumber  nor 
transfer  that  property,  nor  authorize  others  to  do  so.  The 
corporation — the  artificial  being  created — holds  the  property, 
and  alone  can  mortgage  or  transfer  it ;  and  the  corporation 
acts  only  through  its  officers,  subject  to  the  conditions  pre- 
scribed by  law. 

In  Smith  V.  Ilurd,  12  Met.  371,  385,  the  relations  of  stock- 
holders to  the  rights  and  property  of  a  banking  corporation 
are  stated  with  his  usual  clearness  and  precision  by  Chief  Jus- 
tice Shaw,  speaking  for  the  Supreme  Court  of  Massachusetts, 
and  the  same  doctrine  applies  to  the  relations  of  stockholders 
in  all  business  corporations.  Said  the  Chief  Justice:  ''The 
individual  members  of  a  corporation,  whether  they  should  all 
join,  or  each  act  severally,  have  no  right  or  power  to  inter- 
meddle with  the  property  or  concerns  of  the  bank,  or  call  any 
officer,  agent  or  servant  to  account,  or  discharge  them  from 
any  liability.  Should  all  the  stockholders  join  in  a  power  of 
attorney  to  any  one,  he  could  not  take  possession  of  any  real 
or  personal  estate,  any  security,  or  chose  in  action;  could  not 
collect  a  debt,  or  discharge  a  claim,  or  release  damage  arising 
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from  any  de&ult ;  simply  because  they  are  not  the  l^gal  owners 
of  the  property,  and  damage  done  to  such  property  is  not  an 
injury  to  them.  Their  rights  and  their  powers  are  limited  and 
well  defined." 

The  commissioner  also  committed  a  manifest  error  in  his 
report  in  holding. that  the  elevator  was  a  common  apporte^ 
nance  to  the  railroads  of  the  several  companies  having  the 
stock  of  the  Elevator  Company ;  and  that  one-sixth  interest 
therein  was  an  appurtenance  to  the  railroad  of  the  WabasI^ 
Company.  It  is  difficult  to  understand  the  course  of  reason- 
ing by  which  a  certificate  of  stock  in  an  independent  corpora- 
tion can  be' an  appurtenance  to  a  railroad.  If  stock  in  the 
company  in  question  could  be  considered  an  appurtenance  to 
a  railroad,  by  the  same  rule  stock  in  a  bank,  or  in  any  other 
corporation,  with  which  the  railroad  did  business,  might  be  so 
considered. 

But  were  we  to  consider  the  Wabash  Company  as  possessing 
a  separable  l^;al  interest  in  the  elevator,  it  would  not  be  ap- 
purtenant to  its  railroad.  That  building  is  situated  at  some 
distance  from  the  railroad  —  more  than  half  a  mile— and  is 
erected  on  land  not  belonging  to  that  company,  but  leased 
from  the  Union  Pacific  Bailway  Company,  and  can  only  be 
reached  by  crossing  the  tracks  of  another  company.  Had  the 
elevator  been  constructed  upon  property  covered  by  the  mort* 
gage,  it  might  have  been  contended  that  it  fell,  to  the  extent 
of  the  one-sixth  interest,  under  the  mortgage,  as  one  of  the 
depots  of  the  company.  The  terra  "depot"  in  the  mortgage 
is  not  necessarily  limited  to  a  place  provided  for  the  conven- 
ience of  passengers  while  waiting  for  the  arrival  or  departure 
of  trains.  It  applies  also  to  buildings  used  for  the  receipt  and 
storage  of  freight,  which,  when  received,  is  to  be  safely  kept 
until  forwarded  by  the  cars  of  the  company  or  delivered  to 
the  owner  or  consignee.  Such  a  building,  whether  existing  at 
the  time  of  the  mortgage,  or  constructed  afterwards  upon  the 
property  of  the  company  covered  by  it,  may  pass  under  the 
mortgage  as  one  of  its  depots,  but  will  not  pass  as  an  appurte- 
nance to  the  property  previously  existing.  A  thing  is  appur- 
tenant to  something  else  only  when  it  stands  in  the  relation 
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of  an  incident  to  a  principal,  and  is  necessarily  connected  with 
the  use  and  enjoyment  of  the  latter.  Harris  v.  EUioU^  10  Pet 
25,  54;  Jackson  y.  Eathaioayy  15  Johns.  447,  455;  Linthicum 
V.  i?ay,  9  Wall.  241.  Of  two  parcels  of  land  one  can  never  be 
appurtenant  to  the  other,  for  though  the  possession  of  the  one 
may  add  greatly  to  the  benefit  derived  from  the  other,  it  is 
not  an  incident  of  the  other  or  essential  to  the  possession  of 
its  title  or  use ;  one  can  be  enjoyed  independently  of  the  other. 
As  said  by  the  Court  of  Appeals  of  New  York,  in  WoodhvU  v. 
BoserUJial,  61  N.  Y.  382,  390:  "A  thing  'appurtenant'  is 
defined  to  be  a  thing  used  with  and  related  to  or  dependent 
upon  another  thing  more  worthy^  and  agreeing  in  its  nature 
and  quality  with  the  thing  whereunto  it  is  appendant  or  'ap- 
purtenant.' It  results  from  this  definition  that  land  can  never 
be  appurtenant  to  other  land  or  pass  with  it  as  belonging  to 
it.  .  .  .  All  that  can  be  reasonably  claimed  is,  that  the 
word  '  appurtenances '  will  carry  with  it  easements  and  servir 
tudes  used  and  enjoyed  with  the  lands  for  whose  benefit  they 
were  created.  Even  an  easement  will  not  pass  unless  it  is 
necessary  to  the  enjoyment  of  the  thing  granted." 

Under  the  term  ''  appurtenances,"  as  used  in  the  mortgage 
in  question,  only  such  property  passes  as  is  indispensable  to 
the  us^  and  enjoyment  of  the  franchises  of  the  company.  It 
does  not  include  property  acquired  simply  because  it  may 
prove  useful  to  the  company  and  facilitate  the  discharge  of 
its  business.  A  distinction  is  made  in  such  cases  between 
what  is  indispensable  to  the  operation  of  a  railway  and  what 
wourd  be  only  convenient.  Bank  v.  Tennessee^  104  U.  S.  493, 
496  The  elevator  in  question  wa^  at  all  times  under  an  inde- 
pendent management  and  was  used  in  the  same  manner  as  any 
other  warehouse  not  on  the  premises  of  the  railway  company 
to  which  it  sent  cars  for  freight. 

The  court,  therefore,  erred  in  confirming  the  report  of  the 
commissioner  in  the  particular  mentioned,  and  in  passing  its 
decree  upon  the  assumption  that  the  Wabash  Ck)mpany  had  a 
legal  separate  interest  in  the  elevator,  and  that  the  mortgage 
attached  to  such  interest.  That'  company,  as  already  stated, 
possessed  only  stock  in  the  Elevator  Company ;  and  the  owner- 
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ship  of  stock  in  one  company  has  never  been  adjudged  to  be 
an  appurtenance  to  a  line  of  railroad  belonging  to  another 
company. 

There  is  no  merit  in  the  position  that  the  question  involved 
in  these  appeals  was  adjudicated  by  the  decree  foreclosing  a 
subsequent  mortgage  of  the  Wabash  Company.  It  appears 
that  on  June  1,  1880,  a  general  mortgage  was  executed  by 
that  company  to  the  Central  Trust  Company  of  New  York 
upon  different  lines  of  railroad,  including  the  Omaha  Division. 
When  this  was  foreclosed  the  decree  declared  that  the  mort- 
gage was  a  lien  on  the  interest  of  the  Wabash  Company  in  the 
elevator  at  Council  Bluffs,  the  court  erroneously  assuming  that 
the  company  was  possessed  of  an  interest  therein.  That  sup- 
posed interest  was  ordered  to  be  sold,  together  with  other 
property  covered  by  the  mortgage,  without  affecting  the  lien 
of  numerous  otlier  contracts,  leases  and  senior  divisional  mort- 
gages. The  object  of  the  suit  was  to  have  a  sale  of  the  prop- 
erty covered  by  that  mortgage,  without  in  any  manner  affecting 
the  rights  of  other  mortgage  creditors.  The  decree  itself 
declared  that  neither  it,  nor  any  sale  under  it,  should  in  any 
way  prejudice  or  affect  the  rights  of  parties  or  persons  inter- 
ested in  certain  mortgages,  deeds  of  trust,  leases  and  contracts, 
which  were  set  forth,  among  which  was  the  mortgage  of  Feb- 
ruary 15,  1879,  and  that  all  the  rights  of  such  persons  and 
parties  were  thereby  reserved  to  them.  It  is  plain,  therefore, 
that  the  rights  of  parties  to  this  proceeding  were  not  deter- 
mined by  that  decree. 

From  the  views  expressed  we  are  of  opinion  that  the  stock 
held  by  the  Wabash  Company  in  the  Union  Elevator  Com- 
pany at  Council  Bluffs  was  not  covered  by  the  mortgage  exe- 
cuted on  February  15, 1879,  such  stock  not  being  in* any  sense 
an  appurtenance  to  the  property  covered  by  the  mortgage. 
The  decree  on  the  petition  of  intervention  must  therefore  be 

Heversedy  and  the  case  remanded  to  the  Circuit  Courts  with 
a  direction  to  dismiss  thepeUtion^  and  it  is  so  ordered. 
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LENT  V.  TILLSOK 

XBBOB  TO  THX  SUPBSiaB  OOUBT  OF  THE  STATS  OP  OALDOBHIA. 
No.  144.    ArfiMd  Juiuut  8»  9, 18^1. — IMdad  May  U,  1891. 

The  Statute  of  Calif  ornia  of  March  28, 1876,  entitled  '<  An  act  to  aathorlse 
the  widening  of  Dupont  Street  in  the  city  of  San  Francisco"  provides 
for  a  dne  process  of  law  for  taking  the  property  necessary  for  tliat  pur- 
pose, and  is  not  repugnant  to  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States. 

Here  ensors  in  the  administration  of  a  state  statute  wliich  is  not  repugnant 
to  the  Constitution  of  the  United  States  will  not  authorise  tliis  court,  in 
its  reexamination  of  the  judgment  of  the  state  court  on  writ  of  error, 
to  hold  tliat  the  State  had  deprived,  or  was  about  to  deprive  a  party  of 
his  property  without  due  process  of  law. 

The  board  of  commissioners  and  the  county  court  liad  Jurisdiction  to  pro- 
ceed in  the  execution  of  that  statute. 

A  publication  in  a  *'  supplement  **  to  a  newspaper  of  a  notice  ordered  to  be 
published,  is  a  compliance  with  the  order. 

Thb  case,  as  stated  bj  the  court,  was  as  follows : 
This  suit,  which  was  commenced  April  5, 1879,  arises  oat  of 
an  act  of  the  legislature  of  California,  approved  March  33, 
1876,  entitled  ^^  An  act  to  authorize  the  widening  of  Dupont 
Street  in  the  city  of  San  Francisco."  An  assessment  was  made 
to  meet  the  cost  incurred  in  its  execution.  Provision  was 
made  in  the  act  to  issue  and  sell  bonds  to  meet  such  cost  in 
the  first  instance,  and  for  the  levy  of  an  annual  tax  on  the 
lands  benefited,  in  proportion  to  benefits,  to  pay  the  interest 
on  the  bonds,  and  to  create  a  sinking  fund  for  the  payment  of 
the  principal  debt.  Bonds,  dated  January  1,  1876,  to  the 
amount  of  one  million  dollars,  were  issued  in  the  name  of 
the  city  and  county  of  San  Francisco,  and  made  payable  to 
the  holder  in  gold  coin  of  the  United  States,  twenty  years 
after  date,  with  interest,  payable  half  yearly,  at  the  rate  of 
seven  per  cent  per  annum.  The  bonds  recited  that  they  were 
issued  under  the  above  act,  were  to  be  paid  out  of  the  fund 
raised  by  taxation  as  therein  provided,  and  were  taken  by  the 
holder  subject  to  the  conditions  expressed  in  its  22d  section  to 
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be  hereafter  referred  to.  They  were  signed  by  the  mayor, 
auditor,  and  coanty  surveyor,  and  attested  by  the  official  seal 
of  the  city  and  county.  The  plaintiffs  in  error,  who  were  the 
plainti£b  below,  being  owners  of  lots  or  parcels  of  land  within 
the  district  subject  to  the  assessment,  and  claiming  that  the 
statute  was  unconstitutional  and  void,  brought  this  suit  to 
obtain  a  decree  perpetually  enjoining  the  defendant  in  error, 
tax  collector  of  the  city  and  county  of  San  Francisco,  from 
selling  their  property  under  the  assessment.  Holders  of  the 
bonds  to  a  large  amount  intervened  and  were  made  defend- 
ants. The  court  of  original  jurisdiction  —  the  Superior  Court 
of  the  city  and  county  of  San  Francisco  —  rendered  a  decree 
giving  the  relief  asked.  Upon  appeal  to  the  Supreme  Ck)urt 
of  California  that  decree  was  reversed  and  the  cause  remanded 
with  directions  to  dissolve  the  injunction  and  dismiss  the  com- 
plaint. 

The  statute  in  question  contains  many  provisions.  The 
first  section  provides  that,  subject  to  the  provisions  of  the  act, 
Dupont  Street  in  San  Francisco  should  be  increased  to  the 
uniform  width  of  74  feet  (measuring  westerly  from  its  then 
easterly  line)  from  the  northerly  line  of  Market  Street  to  the 
southerly  line  of  Filbert  Street,  the  grades  of  the  intersecting 
cross  streets  to  be  adjusted  by  the  Board  of  Supervisors  so  as 
to  make  them  conform  to  the  grade  of  the  west  line  of  Dupont 
Street  to  be  established  by  the  Board  of  Supervisors,  which 
was  empowered  to  pass  all  necessary  orders  for  that  purpose. 
The  second  section  provides  that  the  value  of  the  land  taken 
for  the  widening  of  the  street,  and  the  damages  to  improve- 
ments thereon  or  adjacent  thereto,  which  may  be  injured 
thereby,  and  all  expenses  whatsoever  incident  to  such  widen- 
ing, ^^  shall  be  held  to  be  the  cost  of  widening  said  street,  and 
shall  be  assessed  upon  the  district  hereinafter  described  as 
benefited  by  said  widening,  in  the  manner  hereinafter  pro- 
vided.'^  The  district  declared  to  be  benefited,  and  upon 
which  the  cost  of  making  the  improvement  was  directed  to 
be  assessed,  is  defined  in  the  act,  and  it  was  provided  in  sec- 
tion 3  that  in  case  Duix>nt  Street  be  not  widened  further 
north  than  Bush  Street,  then  the  districts  to  be  benefited 
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^^  shall  be  bounded  on  the  north  by  the  southerly  line  of  Bush 
Street,  and  on  the  south  by  the  northerly  line  of  Market  Streef 
The  majority  in  value  of  the  property  owners  fronting  on 
Dupont  Street,  between  Market  and  Bush  streets,  were 
allowed  to  defeat  the  proposed  improvements  between^  those 
streets,  and  to  relieve  that  portion  of  the  assessment  district 
from  any  burden  on  account  of  it,  by  filing  a  written  protest 
at  any  time  within  thirty  days  after  the  notice  provided  for  in 
section  6  of  the  act  to  be  presently  referred  to.  No  such  pro- 
test was  filed.  The  act  also  provided  that  unless  within  that 
time  a  majority  of  property  owners  fronting  on  Dupont 
Street,  between  Bush  and  Filbert  streets,  should  petition  for  it, 
there  should  be  no  widening  north  of  Bush  Street,  and  that 
portion  of  the  assessment  district  should  be  excluded.  No 
such  petition  was  filed,  and  the  widening  was  limited  to  the 
four  blocks  between  Market  and  Bush  streets.    (Section  12.) 

The  mayor  and  auditor  of  the  city  and  county  of  San  Fran- 
cisco, together  with  the  city  and  county  surveyor,  and  their 
successors  in  office,  were  constituted  by  section  4  a  ^*  Board  of 
Dupont  Street  Commissioners,"  the  mayor  to  be  ea?  officio 
president  of  the  board.  The  Board  of  Supervisors  of  the  city 
and  county  were  authorized,  if  they  deemed  it  expedient  that 
Dupont  Street  be  widened  in  the  mode  prescribed,  to  express 
such  judgment  by  resolution  or  order  within  sixty  days  after 
the  passage  of  the  act,  and  if  they  failed  to  <lo  so  no  further 
proceedmgs  were  to  be  had  or  taken,  under  the  act,  for  any 
purpose,  and  the  street  was  not  to  be  widened.  (Section  21.) 
As  soon  as  convenient  after  the  passage  of  such  a  resolution 
or  order  by  the  Board  of  Supervisors,  the  Dupont  Street  Com- 
missioners w^re  directed  to  *^  publish  a  notice,  for  not  less  than 
ten  days,  in  two  of  the  daily  papers  printed  in  the  city  of  San 
Francisco,  informing  property  owners  along  the  line  of  fiaid  * 
street  that  the  board  is  organized,  and  inviting  all  persons  in- 
terested in  property  sought  to  be  taken,  or  which  would  be  in- 
jured by  said  widening,  to  present  to  the  board  maps  and  plans 
of  their  respective  lots,  and  a  written  statement  of  the  nature 
of  their  claim  and  interest  in*  such  lots."  (Section  6.)  The 
Board  of  Commissioners,  having  prepared  and  adopted  suitable 
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mapSy  plans  and  diagrams,  were  required  to  ascertain  and  deter- 
mine and  separately  state  in  a  written  report,  to  be  signed  by 
at  least  a  majority  of  its  members,  the  description  and  actual 
cash  value  of  the  several  lots  and  subdivisions  of  land  and  build- 
ings included  in  the  land  taken  for  tbe  widening  of  Dupont 
Street,  and  the  damage  done  to  tbe  property  along  tbe  line  of 
the  street,  specifying  and  describing  in  their  report  each  lot 
and  subdivision  or  piece  of  property  taken  or  injured  by  the 
widening  of  the  street,  as  far  as  an  accurate  description  thereof 
was  furnished  by  the  owners,  and  setting  down  against  each 
lot,  subdivision  or  piece  of  property  the  names  of  the  owners, 
occupants  and  claimants  thereof,  or  of  the  persons  interested 
therein,  as  lessees,  incumbrancers  or  otherwise,  and  the  par- 
ticulars of  their  interest,  as  far  as  they  could  be  ascertained, 
and  the  amount  of  value  or  damage  determined  upon  for  the 
same,  respectively.  If,  in  any  case,  the  board  found  that  con- 
flicting claims  of  title  existed,  or  were  in  ignorance  or  doubt  as 
to  the  ownership  of  any  lot  of  land,  or  of  any  interest  therein, 
the  lot  was  to  be  set  down  as  belonging  to  unknown  owners. 
The  board  was  also  directed  to  embody  in  a  written  report  a 
description  of  l^e  subdivisions  or  lots  of  land  included  in  the 
districts  designated  in  section  three  of  the  act,  and  to  set  against 
each  lot  or  subdivision  the  amount  in  which,  according  to  the 
judgment  of  the  board,  such  lot  will  be  benefited  by  reason  of 
the  widening  of  the  street,  relatively  to  the  benefits  accruing  to 
other'lots  of  land  within  the  designated  districts ;  also  setting 
against  each  lot  or  stibdivision  the  names  of  the  owners,  lessees 
and  claimants  thereof,  so  far  as  the  same  can  be  ascertained 
conveniently,  and  if  not  ascertained,  setting  them  down  to  un- 
known owners.  lError,  however,  in  the  designation  of  the  own|r 
C(t  owners  of  any  lot  taken  or  assessed  was  not  to  affect  thjj^ 
validity  of  the  assessment.  Suitable  maps,  plans  or  diagram^ 
showing  the  property  taken  and  assessed  for  the  improvement, 
in  lots  and  subdivisions,  with  the  names  of  the  owners,  lessees 
and  claimants,  as  far  as  known  to  said  board,  were  to  be  at- 
tached to  the  report.  "  Such  report,^  the  act  provided,  "  as  soon 
as  the  same  is  completed,  shall  be  left  at  the  office  oil  said  board 
daily,  during  ordinary  business  hours,  for  thirty  days,  for  the 
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free  inspection  of  all  parties  interested,  and  notice  that  the 
same  is  so  open  for  inspection  for  such  time  and  such  place 
shall  be  published  by  said  board  daily,  for  twenty  days,  in 
two  daily  newspapers  printed  and  published  in  said  city  and 
county."    (Section  7.) 

Any  person  interested  in  any  piece  or  parcel  of  land  situated 
within  the  district  defined  and  descHbed  in  section  three  of 
the  act,  or  in  any  of  the  lands  taken  for  Dupont  Street,  or  in 
any  improvements  damaged  by  the  opening  of  that  street,  feel- 
ing himself  aggrieved  by  the  action  or  determination  of  the 
board,  as  shown  in  its  report,  was  entitled,  at  any  time  within 
the  thirty  days  mentioned  in  section  seven  of  the  act,  to  apply 
by  petition  to  the  County  Court  of  the  city  and  county  of 
San  Francisco,  setting  forth  his  interest  in  the  proceedings  had 
before  the  board,  and  his  objections  thereto,  for  an  order  re- 
quiring it  to  file  with  that  court  its  report,  and  such  other 
documents  or  data  as  may  be  pertinent  thereto,  in  its  custody 
and  used  by  it  in  preparing  the  report.  "  Said  court  is  hereby 
authorized  and  empowered  to  hear  said  petition,  and  shall  set 
the  same  down  for  a  hearing  within  ten  days  from  the  date 
of  the  filing  thereof;  and  the  party  filing  said  petition  shall,  on 
the  day  he  files  the  same,  serve  a  copy  thereof  on  at  least  one 
of  the  members  of  the  Board  of  Commissioners;  and  said 
board  may  appear  by  counsel,  or  otherwise,  before  said  court, 
in  response  to  said  petition.  Said  board  may  file  a  written 
answer  to  said  petition  with  said  court.  Testimony  may 
be  taken  by  said  court  upon  said  hearing,  and  the  process  of 
the  court  may  be  used  to  compel  the  attendance  of  witnesses, 
and  the  production  of  books,  or  papers  or  maps  in  the  custody 
of  said  board,  or  otherwise.  It  shall  be  in  the  discretion  of 
said  court,  after  hearing  and  considering  said  application,  to 
allow  said  ord^r  or  deny  the  same ;  and  if  granted,  a  copy 
thereof  shall  be  served  on  said  board,  and  it  shall  proceed  to 
obey  the  same  according  to  the  terms  of  the  order  to  be  pre- 
scribed by  the  court.  But  in  case  no  such  petition  shall  be 
filed  with  said  county  court  within  the  time  above  limited 
for  the  filing  thereof,  the  said  i*eport  shall  be  presented  b}^  the 
said  board  to  the  said  county  court,  with  a  petition  to  the 
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ooart  that  the  same  be  approved  and  confirmed  by  the  ooart. 
The  ooart  shall  have  power  to  approve  and  confirm  said  re- 
port, or  refer  the  same  back  to  said  board,  with  directions  to 
alter  or  modify  the  same  in  the  particulars  specified  by  the 
ooart  in  the  order  referring  the  same  back,  and  thereupon  the 
said,  board  shall  proceed  to  make  the  alterations  and  modificar 
tions  specified  in  the  order  of  said  court.  The  alterations  and 
modifioations  aforesaid  being  made,  the  report  shall  be  again 
submitted  to  the  said  court,  and  if  the  court,  upon  examina- 
tion, shall  find  that  the  alterations  and  modifications  havd 
been  made  according  to  the  directions  contained  in  said  order, 
the  said  court  shall  approve  and  confirm  the  same  by  an 
order  to  be  entered  on  its  minutes ;  but  if  the  said  board  shall 
have  n^lected  or  failed  to  make  the  alterations  and  modifica- 
tions set  forth  in  the  order  of  reference,  the  court  may  again 
refer  the  report  back  to  said  board,  and  so  on  until  its  original 
order  of  alteration  and  modification  shall  have  been  complied 
with  by  said  board,  and  the  said  court  shall  then  approve  and 
confirm  said  report."    (Section  8.) 

All  damages,  costs  and  expenses  arising  from,  or  incidental 
to,  the  widening  of  the  street,  being  fixed  and  determined  by 
the  final  confirmation  of  the  report,  as  in  the  act  provided, 
the  board  was  to  issue  bonds  of  the  city  and  county  of  San 
Francisco,  in  such  form  as  they  might  prescribe,  in  sums  of 
not  less  than  one  thousand  dollars  each,  for  such  an  amount 
as  shall  be  necessary  to  pay  and  discharge  all  such  damages, 
costs  and  expenses;  the  bonds  to  be  known  and  designated 
as  the  "  Dupont  Street  Bonds,"  and  payable  in  twenty  years 
from  their  date,  unless  sooner  redeemed,  as  in  the  act  pro- 
vided, bearing  interest  at  seven  per  cent  per  annum,  payable 
semi-annually  at  the  office  of  the  treasurer  of  the  city  and 
county,  such  interest  being  evidenced  by  coupons  attached  to 
each  bond,  and  signed  by  the  president  of  the  board.  (Sec- 
tion 9.)  Any  person  or  persons  to  whom  damages  were 
awarded,  according  to  the  provisions  of  the  act,  upon  tender- 
ing to  the  board  a  satisfactory  deed  of  conveyance  to  the  city 
and  county  of  the  land  for  which  damages  were  so  awarded, 
was  entitled  to  have  bonds  in  an  amount  equal  to  the  sum  of 
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the  damages  awarded  for  the  lands  so  conveyedi  together 
with  damages  for  the  improvements  thereon  or  affected 
thereby ;  and  the  bonds  so  issued  and  delivered  were  to  be 
in  full  compensation  for  all  damages  for  lands  and  improve- 
ments taken  and  improvements  injured,.,  as  contemplated  in 
the  act.    (Section  10.) 

The  mayor,  auditor  and  treasurer:  were  authorized  to  sell 
bonds  sufficient  to  realize  money  enough  to  meet  and  dischaige 
all  expenses  and  damages  arising  from  the  widening  of  the 
street,  established  by  the  report  as  finally  confirmed.  The 
money  arising  from  their  sale  was  to  be  known  and  designated 
as  the  "  Dupont  Street  Fund."  As  soon  as  the  bonds  were  con- 
verted into  money,  as  in  the  act  provided,  the  Board  of  Ccmi- 
missioners  were  required  to  give  public  notice,  in  two  daily 
newspapers  published  in  the  city  and  county,  for  at  least  t^i 
days,  that  they  were  prepared  to  pay  in  full  all  damages  and 
liabilities  fixed  by  the  final  report  of  the  board  (not  then 
already  discharged);  and  upon  receiving  from  the  parties 
entitled  thereto  the  proper  deeds  or  proper  acquittances  from 
those  entitled  to  compensation,  the  board  were  to  give  to 
such  party  an  order  upon  the  treasury  for  the  amount  shown 
to  be  due,  payable  out  of  the  "  Dupont  Street  Fund."  (Sec- 
tion 11.)  Provision  was  made  by  the  act  for  the  levy  and  col- 
lection annually,  at  the  same  time  and  in  the  same  manner  as 
other  taxes  are  levied  and  collected  in  the  city  and  county, 
of  taxes  upon  the  lands  described  in  the  third  section  sufficient 
to  pay  the  interest  on  the  bonds  as  it  matured,  and,  also,  suffi- 
cient to  raise  one-twentieth  of  the  principal,  and  to  constitute 
a  sinking  fund  for  the  redemption  of  the  bonds';  such  taxes  to 
be  collected  >out  of  the  land  only,  to  be  adjusted  and  distributed 
according  to  the  enhanced  values  of  th^  lands  as  fixed  in  the 
final  report  of  the  board,  and  to  go  into  the  hands  of  the 
treasurer  of  the  city  and  county,  as  part  of  the  ^'Dupont  Street 
Fund."  (Section  13.)  It  was  made  the  duty  of  the  Board  of 
Commissioners  to  cause  block  books  to  be  prepared,  exhibit- 
ing the  district  declared  by  the  act  to  be  benefited  by  the 
opening  of  Dupont  Street,  according  to  the  blocks  or  fractional 
]'art8  of  blocks  thereof,  and  the  subdivisions,  according  to  which 
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the  benefits  were  fixed  and  determined;  also,  in  convenient 
book  form,  descriptions  of  the  several  subdivisions  shown  on 
such  books — the  amount  of  benefits  or  enhanced  value  to  the 
subdivision,  as  established  by  the  confirmed  report,  by  reason 
of  the  opening  of  the  street,  being  set  opposite  to  each  descrip- 
tion of  the  several  subdivisions.  The  block  books  and  descrip^ 
tion  note  books,  being  certified  by  the  board,  were  to  be  held 
by  the  assessor  of  the  city  and  county  of  San  Francisco  as  a 
part  of  the  records  of  his  office  until  all  the  bonds  issued  in 
pursuance  <^  the  act  were  redeemed.    (Section  14.) 

In  case  any  person  to  whom,  or  in  whose  favor,  damages 
were  awarded  by  the  board  should  fail  or  neglect,  for  the 
period  of  twenty  days  after  there' were  funds  to  the  credit  of 
the  "  Dupont  Street  Fund"  sufficient  to  pay  such  damages,  to 
ask  for  and  receive  from  the  board  a  warrant  for  the  sum  so 
awarded,  it  could  draw  a  warrant  upon  the  treasurer  in  favor 
of  such  owner  or  owners,  and  deposit  the  same  with  the  clerk 
of  the  city  and  county,  accompanied  by  a  certificate  of  the 
treasurer  that  the  warrant  so  drawn  and  deposited  had  been 
registered  by  him,  and  that  there  were  funds  in  his  hands  to 
pay  the  same;  and  thereupon  the  board,  on  demand,  was 
entitled  to  an  order  of  the  county  court  authorizing  it  to 
enter  npcMi  such  piece  of  land  and  remove  obstructions  there-  • 
from,  and  to  throw  open  the  lots  so  described  as  part  of  the 
street,  and  an  execution  could  issue  to  the  sheriff,  commanding 
him  to  put  the'board  in  possession  of  such  lot  for  the  city  and 
county ;  atid  thereafter,  upon  delivering  to  the  county  court 
a  sufficient  deed  conveying  said  lot  of  land  to  the  said  city  and 
county,  the.  party  so  dispossessed  was  entitled  to  receive  the 
valtfe  of  the  land  so  conveyed,  or  the  warrant  of  the  board 
theriefor.  (Section  16.)  If  the  owners  of  any  lands  taken  for 
the  street  failed  or  neglected,  within  the  space  of  thirty  days 
after  the  money  was  in  the  treasury  to  pay  the  same,  to  re- 
move the  buildings  and  improvements  from  such  lands,  and 
deliver  possession  of  said  lands  tq  said  board,  on  tender  to 
them  respectively  of  the  sums  awarded  as  the  value  of  such 
lands,  buildings  or  improvements,  then  the  board  could,  at 
any  time  thereafter,  sell  such  buildings  and  improvements  at 
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public  auotion  to  the  highest  bidders,  to  be  removed  by  the 
respective  purchasers  thereof ;  the  sums  bid  at  such  sales  to  br- 
paid  in  cash  or  in  the  warrants  of  the  board ;  and  if  at  r  ^.^ 
auction  there  shall  be  no  responsible  bidder  for  such  improve- 
ments, with  the  obligation  to  remove  them  within  t};t)  time 
specified  in  the  terms  of  sale,  the  board  was  to  remove  th«v 
\^me  at  the  cost  of  the  ''  Dupont  Street  Fund."  (Section  17.) 
The  street,  when  widened,  was  to  be  sewered,  graded,  side- 
walked  and  paved  by  the  municipal  authorities^  the  expense 
of  such  workwto  be  assessed  upon  the  adjacent  property,  or 
borne  by  the  city  and  county,  in  the  same  manner  as  if  the 
street  remained  of  its  original  width.  (Section  18.)  The 
railway  tracks*  in  the  street  were  required  to  be  removed  and 
changed  to  the  centre  of  the  same  by  the  street  railroad  com- 
panies then  using  tracks  therein.    (Section  19.) 

The  last  section  of  the  act,  section  22,  provided  that  the 
completion  of  the  work  should*  be  deemed  an  absolute  accept- 
ance, by  the  owners  of  all  lands  affected  by  the  act  and  by 
their  successors  in  interest,  of  the  lien  created  by  it  uiK>n  the 
several  lots  so  affected,  and  operate  as  an  absolute  waiver  of 
all  claim  in  the  future  upon  the  city  and  county  of  San  Fran- 
cisco, and  their  successors  in  interest,  for  any  part  of  the  debt' 
created  by  the  bonds  authorized  to  be  issued.  ^^  This  shall  be 
regarded  as  a  contract  between  said  owners  and  the  holders  of 
said  bonds  and  said  city  and  county,  and  this  provision  diall 
be  stated  on  the  face  of  the  bonds."  Stat.  California,  1875-6,. 
c.  326,  p.  438. 

Mr.  Joseph  ff.  ChoaU  for  plaintiffs  in  error.  Mr,  John  Gar- 
her  and  Mr.  T.  B.  Bishop  also  filed  a  brief  for  same. 

Mr.  A.  H.  Oarland  (with  whom  were  Mr.  John  MuUan 
and  Mr.  H.  J.  May  on  the  bnef)  for  defendant  in  error. 

Mb.  JusncB  Hablan,  after  making  the  above  statement^ 
delivered  the  opinion  of  the  court. 

The  Chief  Justice  of  the  Supreme  Court  of  California,  under 
its  order,  made  his  certificate  to  the  effect  that  in  this  suit  and 
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appeal  there  was  drawn  in  question  the  validity  of  the  above 
act  of  March  23,  1876,  and  the  authority  exercised  and  the 
proceedings  taken  under  it,  on  the  ground  that  the  statute 
and  said  authority  and  proceedings  were  repugnant  to  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  and  that  the  decision  of  that  court  was  in  favor  of 
their  validity. 

The  provisions  of  the  statute,  to  which  we  have  referred, 
sufficiently  indicate  its  scope  and  effect,  and  enable  us  (with- 
out referring  to  others  that  relate  to  matters  of  mere  detail) 
to  determine  whether  or  not  the  act,  upon  its  face  or  by  its 
necessary  operation,  is  repugnant  to  that  clause  of  the  Consti- 
tution declaring  that  no  State  shall  deprive  any  person  of 
property  without  due  process  of  law. 

We  have  seen  that  the  statute  defined  the  district  benefited 
by  the  widening  of  Dupont  Street,  and  upon  which  the  assess- 
ment to  meet  the  cost  of  the  work  was  to  be  imposed ;  made 
it  a  condition  precedent  to  the  proposed  improvement  that  it 
should  be  declared  by  resolution  or  order  of  the  Board  of  Su- 
pervisors of  the  city  and  county  to  be  expedient;  directed 
that,  after  the  passage  of  such  a  resolution  or  order,  the  Du- 
pont Street  Commissioners  should  publish,  for  not  less  than 
ten  days,  in  two  daily  papers  in  San  Francisco,  a  notice  in- 
forming property  owners  along  the  line  of  the  street  of  its 
organization,  and  inviting  all  persons  interested  in  property 
sought  to  be  taken,  or  that  would  be  injured  by  the  widening 
of  that  street,  to  present  descriptions  of  their  respective  lots, 
and  a  statement  in  writing  of  their  interest  in  them;  allowed 
the  majority  in  value  of  owners  of  property  within  the  district 
embracing  the  lands  of  the  plaintiffs,  at  any  time  within  thirty 
days  after  the  last  publication  of  the  above  notice,  by  written 
protest  filed  with  the  Board  of  Commissioners,  to  defeat  alto- 
gether the  proposed  widening  of  Dupont  Street;  required  the 
board  to  prepare  a  written  report  showing  the  description  and 
actual  cQsh  value  of  the  several  lots  and  subdivisions  of  land 
and  buildings  included  in  the  land  proposed  to  be  taken  for 
the  widening  of  the  street,  the  value  and  damage  determined 
upon  for  the  same  respectively  and  the  amount  in  which, 
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according  to  its  judgment,  each  lot  bad  been  or  would  be  ben- 
efited by  reason  of  the  widening  of  the  street,  relatively  to  the 
benefits  accruing  to  other  lots  of  land  within  the  designated 
district;  and  directed  such  report,  as  soon  as  completed,  to  be 
left  at  the  office  of  the  board  daily,  during  ordinary  business 
hours,  for  the  free  inspection  of  all  persons  interested,  and 
iiotice  of  the  same  being  open  for  inspection  at  such  time  and 
place  published  by  the  board  daily,  for  twenty  days,  in  two 
daily  newspapers  printed  and  published  in  the  city  and 
county. 

But  this  was  not  all.  For  any  person  interested,  and  who 
felt  himself  aggrieved  by  the  action  or  determination  of  the 
board,  as  indicated  by  its  report,  was  permitted,  at  any  time 
within  the  above  thirty  days,  to  apply  by  petition  to  the 
county  court  of  the  city  and  county,  showing  his  interest  in 
the  proceedings  of  the  Board  of  Commissioners,  and  his  objec- 
tions thereto,  for  an  order  that  would  bring  before  that  court 
the  report  of  the  board,  together  with  such  pertinent  docu- 
ments or  data  as  were  in  its  custody,  and  were  used  in  pre- 
paring its  report.  It  was  made  the  duty  of  the  party  filing 
the  petition  to  serve,  on  the  same  day,  a  copy  thereof  on  at 
least  one  of  the  members  of  the  Board  of  Commissioners,  who 
were  at  liberty  to  appear  by  counsel,  or  otherwise,  and  make 
answer  to  it.  The  court  was  also  empowered  to  hear  the  peti- 
tion, and  set  it  down  for  hearing  within  ten  days  from  its 
being  filed.  Provision  was  made  for  the  taking  of  testimony 
upon  the  hearing,  and  the  court  was  authorized  to  use  its  pro- 
cess to  compel  the  attendance  of  witnesses  and  the  production 
of  books,  papers  or  maps  in  the  custody  of  the  board,  or 
otherwise.  The  discretion  given  to  the  court,  after  hearing 
and  considering  the  application,  to  allow  or  to  deny  the  order 
prayed  for  was,  of  course,  to  be  exercised  judicially,  according 
to  the  showing  made  by  the  petitioners.  And  that  complete 
justice  might  be  done,  the  court  was  invested  with  power,  not 
simply  to  approve  and  confirm  the  report  of  the  board,  but  to 
refer  it  back  with  directions  to  alter  or  modify  the  same  in  the 
particulars  specified  by  the  court.  Until  such  alterations  and 
modifications  were  made,  the  court  was  under  no   duty  to 
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approve  or  confirm  the  report ;  and  until  it  was  approveil  and 
confirmed,  the  board  was  without  authority  to  proceed  at  all 
in  the  work  committed  to  it  by  the  statute. 

Were  not  these  provisions  in,  substantial  conformity  with 
the  requirements  of  "  due  process  of  law  "  as  recognized  in  the 
decisions  of  this  court  ?  In  Davidson  v.  New  Orleans^  96  U.  S. 
97, 104,  it  was  said  that  "  whenever,  by  the  laws  of  a  State, 
or  by  state  authority,  a  tax,  assessment,  servitude  or  other 
burden  is  imposed  upon  property  for  the  public  use,  whether 
it  be  for  the  whole  State  or  of  some  more  limited  portion  of 
the  community,  and  those  laws  provide  for  a  mode  of  confirm- 
ing or  contesting  the  charge  thus  imposed,  in  the  ordinary 
courts  of  justice,  with  such  notice  to  the  person  or  such  pro- 
ceeding in  regard  to  the  property  as  is  appropriate  to  the 
nature  of  the  case,  the  judgment  in  such  proceedings  cannot 
be  said  to  deprive  the  owner  of  his  property  without  due 
process  of  law,  however  obnoxfous  it  may  be  to  other  objec- 
tions." So  in  Hagar  v.  Bedamation  District^  111  U.  S.  701, 
708 :  "  Undoubtedly,  where  life  and  liberty  are  involved,  due 
process  requires  that  there  be  a  regular  course  of  judicial  pro- 
ceedings, which  imply  that  the' party  to  be  affected  shall  have 
notice  and  an  opportunity  to  be  heard ;  so,  also,  where  title 
or  possession  of  property  is  involved.  But,  where  the  taking 
of  property  is  in  the  enforcement  of  a  tax,  the  proceeeding  is 
necessarily  less  formal,  and  whether  notice  to  him  is  at  all 
necessary  may  depend  upon  the  character  of  the  tax  and  the 
manner  in  which  its  amount  is  determinable.  ...  As  stated 
by  Mr.  Justice  Bradley  in  his  concurring  opinion  in  Davidson  v. 
New  Orleans^  *  in  judging  what  is  due  process  of  law,  respect 
must  be  had  to  the  cause  and  object  of  the  taking,  whether  the 
taxing  power,  the  power  of  eminent  domain  or  the  power  of 
assessment  for  local  improvements,  or  some  of  these ;  and,  if 
found  to  be  suitable  or  admissible  in  the  special  case,  it  will 
be  adjudged  to  be  "  due  process  of  law ; "  but  if  found  to  be 
arbitrary,  oppressive  and  unjust,  it  may  be  declared  to  be  not 
due  process  of  law.' "  Of  the  different  kinds  of  taxes  which  a 
State  may  impose,  and  of  which  from  their  nature  no  notice 
'can  be  given,  the  court,  in  that  case,  enumerates  poll  taxes, 
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licenses  (not  dependent  upon  the  extent  of  basiness)  and  spe- 
cific taxes  on  things,  persons  or  occupations,    p.  709. 

These  principles  were  reaffirmed  in  Kentucky  Railroad  Tax 
Casesy  115  TJ.  S.  321,  331,  and  in  Spencer  v.  Merchant,  125  XJ.  S. 
345,  355-,  in  the  latter  of  which  cases  it  was  said  that  ^'  the  legis- 
lature, in  the  exercise  of  its  power  of  taxation,  has  the  right 
to  direct  the  whole  or  part  of  the  expense  of  a  public  improve- 
ikent,  such  as  the  laying,  grading  or  repairing  [and,  equally, 
the  widening]  of  a  street,  to  be  assessed  upon  the  owners  of 
lands  benefited  thereby ; "  and  that, ''  the  determination  of  the 
territorial  district  which  should  be  taxed  for  a  local  improve- 
ment is  within  the  province  of  legislative  discretion ; "  also, 
that,  ^'  if  the  legislature  provides  for  notice  to  and  hearing  of 
each  proprietor,  at  some  stage  of  the  proceedings,  upon  the 
question  what  proportion  of  the  tax  shall  be  assessed  upon  his 
land,  there  is  no  taking  of  his  property  without  due  process  of 
law." 

Tested  by  these  principles,  the  statute  providing  for  the 
widening  of  Dupont  Street  cannot  be  held  to  be  repugnant  to 
the  constitutional  requirement  of  due  process  of  law.  The 
notice  by  publication  to  all  who  owned  property  liable  to  be 
assessed  for  the  cost  of  that  improvement  was  appropriate  to 
the  nature  of  the  case,  and  was  reasonable  in  respect  to  the 
length  of  time  prescribed  for  the  publication.  And  ample 
opportunity  was  given  to  all  persons  interested  to  test  in  a 
court  of  competent  jurisdiction  the  fairness  and  legality  of 
any  assessment  proposed  to  be  made  upon  their  property  for 
the  purposes  indicated  by  the  statute.  That  court  had  power 
to  require  such  alterations  or  modifications  of  the  report  of 
the  Board  of  Commissioners  as  justice  demanded.  It  was  not 
bound  to  approve  any  report  that  did  nc-  conform  to  its  judg- 
ment as  to  what  was  right ;  and  without  such  confirmation 
the  board  could  not  proceed  in  the  execution  of  the  work 
contemplated  by  the  legislature. 

If  we  had  any  doubt  of  the  correctness  of  these  views,  we 
should  accept  the  interpretation  which  the  highest  court  of 
the  State  places  upon  the  statute.  When  the  inquiry  is 
whether  a  state  enactment  under  which  property  is  proposed 
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to  be  taken  for  a  public  purpose  accords  full  opportunity  to 
the  owner,  at  some  stage  of  the  proceedings  involving  his 
property,  to  be  heard  as  to  their  regularity  or  validity,  we 
must  assume  that  the  inferior  courts  And  tribunals  of  the  State 
will  give  effect  to  such  enaotmcAt  as  interpreted  by  the  high- 
est court  of  that  State.  The  Supreme  Court  of  California, 
speaking  by  Mr.  Justice  Temple,  in  this  case,  has  said :  "  We 
are  not  considering  here  a  statute  which  is  silent  as  to  the  hear- 
ing. The  provisions  in  question  were  undoubtedly  inserted 
in  view  of  the  constitutional  requirement,  and  for  the  purpose 
of  affording  that  opportunity  to  be  heard,  without  which  the 
law  wouli^be  void.  To  give  the  statute  the  construction  con- 
tended for  would  not  only  defeat  the  evident  purpose,  but 
would  make  the  whole  proceeding  farcical.  And  I  must  con- 
fess, it  seems  to  me,  it  requires  great  industry  in  going  wrong, 
in  view  of  all  the  ciroumstances,  to  conclude  that  such  can  be 
the  meaning.  Inapt  words  certainly  are  found  in  the  section, 
[§  8,]  but  it  would  not  have  provided  so  elaborately  for  a  thor- 
ough investigation  for  grievances  if  it  were  not  intended  that 
redress  should  be  awarded.  The  statute  has  apparently  been 
patched  and  tinkered  after  it  was  first  drawn,  and  incongruous 
matter  injected  into  the  body  of  it.  But  it  still  provides  for  a 
full  hearing,  and  that  the  court  may  alter  and  modify.  And 
it  seems  that  such  action  is  to  be  based  upon  the  hearing  pro- 
vided for.  The  word  '  discretion '  is  used  in  various  meanings, 
but  here,  evidently,  it  was  intended  to  submit  the  whole  matter 
to  the  sound  judgment  of  the  court  to  be  exercised  according 
to  the  rules  of  law."    72  California,  404,  421. 

It  is  said  that  the  county  court  was  without  power  to 
adjudge  the  statute  to  be  unconstitutional,  and  had  no  discre- 
tion, except  to  confirm  the  report,  or  to  require  it  to  be  altered 
or  modified.  We  do  not  percave  that  this  is  a  material  in- 
quiry, so  long  as  the  statute  is  not  repugnant  to  the  constitution. 
But  we  do  not  admit  that  the  county  court  was  without  power 
to  hold  it  to  be  unconstitutional  and  void  —  if  such  was  its 
View — and  to  decline,  upon  that  ground  alone,  to  confirm 
any  report  that  the  Board  of  Commissioners  might  have  filed. 
The  judge  or  judges  of  that  court  were  obliged,  by  their  oath 
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of  office,  and  in  fidelity  to  the  supreme  law  of  the  land,  to 
refuse  to  give  effect  to  any  statute  that  was  repugnant  to  that 
law,  anything  in  the  statute  or  the  constitution  of  the  State 
to  the  contrary  notwithstanding.  Upon  this  subject,  as  well 
as  in  respect  to  the  power  of  the  county  court  to  consider 
objections  of  every  nature  that  might  be  made  to  the  confir- 
^nation  of  any  report  from  the  Board  of  Ck)unty  Commis- 
sioners, the  Supreme  Court  of  the  State  said:  ^'The  statute 
d<^  not  expressly  authorize  the  court  to  pass  upon  the  valid* 
ity  of  the  act,  or  whether  the  Board  of  Supervisors  had  passed 
the  necessary  resolution,  or  the  notices  had  been  given.  But 
the  power  to  do  this  is  necessarily  involved  in  the  power 
of  the  court  to  act  at  all  It  may  be  that  the  court  could  not 
pass  upon  these  questions  upon  which  its  jurisdiction  depended,, 
so  as  to  conclude  all  inquiry  even  on  a  collateral  attack.  It 
was  a  constitutional  court,  invested  with  jurisdiction  by  the 
constitution  of  special  cases.  The  parties  had  full  notice  of 
the  proceeding,  and  of  their  right  to  be  heard.?'  Again :  "The 
statute  places  no  limit  upon  the  objections  which  might  be 
made  by  those  deeming  themselves  aggrieved  by  the  action 
or  determination  of  the  board  as  shown  in,  the  report.  As 
all  their  determinations  which  could  affect  any  person  were 
required  to  appear  in  the  report,  this  would  seem  to  include 
aU  possible  objections.  The  determination,  for  instance,  might 
have  been  objected  to,  because,  the  act  being  invalid  or  the 
notk)es  not  having  been  given,  the  board  had  no  right  to  pro- 
ceed to  act  at  alL  If  this  contention  were  sustained,  the 
result  would  have  been  that  the  court  would  not  have  con-^ 
firmed  the  report,  and  the  procee4ing8  would  have  ended  with- 
out fixing  a  charge  upon  thei  property  of  plaintiffs.  They 
could  have  complained  that  a  wrong  basis  was  adopted  in 
estimating  damages  or  benefits;  that  the  estimated  cost  wa» 
too  much,  or  for  any  misconduct  of  the  commissioners  whidi 
could  affect  them,  or  that  the  cost  exceeded  the  estimated 
benefits,  and  it  does  not  seem  to  me  that  the  court  would  have 
found  any  difficulty  in  granting  relief  72  California,  404, 422. 
It  is  contended,  however,  that'  tiie  act^was  &o  ndminigtgred' 
as  to  result  in  deplriving  the  plaintiffs  of  their  property  ^th* 
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oat  doe  process  of  law.  This  contention  is  materiiil  only  so 
far  as  it  involve^  the  inquiry  as  to  whether  the  tribunals 
oluu*ged  by  the  statute  with  the  execution  of  its  provisions 
acquired  jurisdiction  to  proceed  in  respect  to  the  lots  or  lands 
in  question  and  the  owners  thereof.  Jurisdiction  was,  of 
course,  essential  before  the  plaintiff's  property  could  have 
been  burdened  with  this  assessment.  But  errors  in  the  mere 
adnunistration  of  the  statute,  not  involving  jurisdiction  of  the 
subject  and  of  the  parties,  could  not  justify  this  court,  in  its 
reexamination  of  the  judgment  of  the  state  court,  upon  writ 
of  error,  to  hold  that  the  State  had  deprived,  or  was  about  to 
deprive,  the  plaintiffs  of  their  property  without  due  process  of 
]£w.  Whether  it  was  expedient  to  widen  Dupont  Street,  or 
whether  the  Board  of  Supervisors  should  have  so  declared,  or 
whether  the  Board  of  Commissioners  properly  apportioned  the 
costs  of  the  work  or  correctly  estimated  the  benefits  accruing 
to  the  different  owners  of  property  affected  by  the  widening 
of  the  street,  or  whether  the  board's  incidental  expenses'  in 
executing  the  statute  were  too  great,  or  whether  a  larger 
amount  of  bonds  were  issued  than  should  have  been,  the  ex- 
cess, if  any,  not  being  so  great  as  to  indicate  upon  the  face  of 
the  transaction  a  palpable  and  gross  departure  from  the  re- 
quirements of  the  statute,  or  whether  upon  the  facts  disclosed 
the  report  of  the  commissioners  shouI4  have  been  confirmed, 
are,  none  of  them,  issues  presenting  Federal  questions,  and  the 
judgment  of  the  state  court,  upon  them,  cannot  be  reviewed 
here. 

Upon  the  issue  as  to  whether  the  Board  of  Commissioners 
and  the  county  court  acquired  jurisdiction  to  proceed  in  the 
execution  of  the  statute,  the  evidence  is  full  and  satisfactory. 
The  Board  of  Supervisors  of  the  city  and  county,  by  resolution 
within  sixty  days  after  the  passage  of  the  act,  declared  it  to 
be  expedient  and  necessary  that  Dupont  Street  should  be 
widened  in  accordance  with  the  statute.  §  2.  In  conformity 
with  this  declaration  the  mayor,  auditor  and  county  sur- 
veyor of  the  city  organized  as  a  Board  o^  Djipont  Street  Com- 
missioners, and  by  notice,  published  for  not  less  than  tei^days. 
in  two  daily  papers  printed-  in  Sai((^  Francisco,  informed  pro|v 
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erty  owners  along  the  line  of  that  street  of  sach  organization, 
and  invited  all  persons  interested  in  property  sought  to  be 
taken,  or  which  would  be  injured  by  the  widening  of  Dupont 
Street,  to  present  to  it  maps  and  plans  of  their  respective  lots, 
and  a  written  statement  of  the  nature  of  their  claim  or  inter- 
est in  such  lots.  §  6.  The  Board  of  Commissioners  caused  to 
be  prepared  and  adopted  maps,  plans  and  diagrams,  and  made 
the  written  report  required  by  section  7  of  the  act ;  and  such 
report  was  left  at  the  offite  daily,  during  ordinary  business 
hoqrs,  for  thirty  days,  for  the  free  inspection  of  all  interested, 
.notice  that  such  report  was  so  open  for  inspection  for  suoh 
time  and  la  such  place  being  published  by  the  board  daily,  as 
required  by  that  section,  in  two  daily  newspapers  printed  and 
published  in  the  city  and  county  of  San  Francisco.  Various 
parties  who  were  interested  in  and  affected  by  the  widening 
of  the  street  brought  before  the  couqty  court  of  the  city  and 
county,  by  petition  filed  in  due  time,  tJie  written  report  of  the 
commissioners  and  all  documtots  in  their  possession.  The 
hearing  of  these  petitions  resulted  in  certain  alterations  and 
modifications  of  the  report,  and,  on  the  SOth  of  December, 
1876,  the  county  court  made  its  final  order  of  confirmation. 
That  order,  after  reciting  in  detail  the  performance  of  all  the 
acts  required  by  the  statute  in  execution  of  its  provisions,  pro- 
ceeded :  ^  And  it  further  appearing  to  the  court  that  all  the 
proceedings  taken  by  said  board  have  been  duly  and  legally 
takelh,  and  that  each  and  all  of  the  acts,  matters  and  things 
provided  by  said  act  to  be  done  and  performed  by  said  board 
in  the  premises,  have,  on  the  part  of  said  board,  been^uly 
and  regularly  done  and  performed  in  the  form,  at  the  times 
and  in  the  manner  prescribed  by  said  act,  and  said  board  hav- 
ing this  day  brought  the  said  report,  as  so  modified,  into  this 
court,  and  duly  filed  a  pelilion  in  this  court  praying  that  said 
report,  as  so  modified  by  this  court,  be  confirmed  and  ap- 
proved :  Now,  therefore,  after  hearing  all  the  proofs  in  the 
said  matter,  and  on  motion  of  Wm.  Pierson,  Esq.,  attorney  for 
said  Board  of  Dupont  Street  Commissioners,  and  no  one 
objecting  thereto,  and  after  full. consideration  thereof,  it  is 
ordered,  adjudged  and  decreed  that  the  said  report  of  the  said 
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Board  of  Dupont  Street  Commissioners,  in  the  matter  of  the 
widening  of  Dupont  Street,  filed  in  this  court  on  the  27th  day 
of  October,  ▲.!>.  1876,  as  modified  by  said  board  under  the 
orders  of  this  court  heretofore  made  herein,  and  as  the  same 
now  exists  on  file  herein,  be  and  the  same  is  hereby  fully  and 
in  all  respects  approved  and  confirmed.  And  it  is  further 
ordered,  adjudged  and  decreed  that  the  lands  described  in  the 
volume  of  said  report,  entitled  ^Beport  Damages  Widening 
Dupont  Street,'  be,  and  the  same  are  hereby  ta^ken  and  dedi- 
cated for  an  open  and  public  street,  and  for  the  widening  of 
said  Dupont  Street,  between  Bush  and  Market  streets,  and 
that  the  title  thereto,  and  every  part  thereof,  as  particularly 
described  in  said  volume  of  said  report,  is  vested  in  the  city 
and  county  of  San  Francisco  for  the  purpose  of  said  street  for- 
ever, upon  the  payment  in  the  manner  prescribed  by  said  act, 
to  the  owners  of  each  piece  or  parcel  of  such  land,  and  to  the 
owners  of  the  improvements  thereon,  or  upon  the  deposit  or 
tender  as  prescribed  by  said  act,  of  the  amounts  fixed  and 
determined  in  and  by  said  volume  of  said  report."  Subse- 
quently to  this  order,  the  street  was  widened. in  accordance 
with  the  report,  and,' as  widened,  is  in  public  use,  the  special 
benefits  of  the  improvement,  whether  more  or  less,  being  en- 
joyed by  the  plaintifFs,  and  by  others  in  like  situation. 

It  is  contended  that  the  notices  required  by  the  different 
sections  of  the  act  tdi  be  published  for  a  designated  number  of 
days  were  not  so  published.  This  contention  rests,  prin- 
cipally, upon  the  ground  that  the  notices,  on  some  of  the  dayn. 
appeared  in  a  "  Supplement "  of  some  of  the  newspapers,  and 
not  in  the  body  of  the  paper  where  reading  matter  was 
usually  found.  There  is  no  force  in  this  objection,  and  it  does 
not  deserve  serious  consideration. 

Other  objections  have  been  urged  by  the  plaintiffs  which 
we  do  not  deem  it  necessary  to  consider.  For  instance,  it  is 
said  that  the  mayor  of  the  city  of  San  Francisco,  one  of^  the 
Board  of  Commissioners,  was  himself  the  owner  of  a  lot  on 
Dupont  Street,  and,  for  that  reason,  was  incompetent  to  act 
as  one  of  tbr-Board  of  Street  OomaMasioner^ ;  tha^  some  of 
the  alterations^  i^.  modtfieattena  <^  the  report  of  the  corn- 
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missioners  made  apon  t)ie  hearing  in  the  ooonty  ooart  of  the 
petitions  filed  by  different  parties  were  so  made  under  private 
arrangements  between  the  commissioners  and  those  parties,  of 
which  other  property  owners  along  Dupont  Street  had  no 
notice,  and  by  which  such  owners  were  injorioosly  affected; 
that  the  Board  of  Commissioners  selected  experts  to  "asust " 
it  in  estimating  the  damages  for  property  taJcen  and  injorod 
by  the  proposed  improvement  and  the  benefits  accruing 
therefrom,  and  that  the  report  of  those  expats  was  accepted 
by  the  commissioners,  without  themsrives  making  or  attempt- 
ing to  make  an  appraisement  of  damages  or  an  assessment  of' 
benefits  upder  the  statute;  and  that  such  appraisement  and 
assessment  were  not  in  fact  correct,  fair  or  just,  but  were 
fraudulent.  In  respect  to  all  these  and  like  objections,  it  is 
sufficient  to  say  that  they  do  not  necessarily  involve  any 
question  of  a  Federal  nature,  and,  so  far  as  this  court  is  oon- 
cerned,  are  concluded  bv  the  decision  of  the  Supreme  Court  of 
California. 

We  are  of  opinion,  upon  the  whole  case,  that  the  Supreme 
Court  of  California  correctly  held  that  the  plaintiffs  had  not 
been,  or  were  not  about  to  be,  deprived  of  their  property,  in 
violation  of  the  Constitution  of  the  United  States. 

Decree  affirmtd. 

Mb.  Justice  Field.    I  dissent. 


ESSEX  PUBLIO  ROAD  BOARD  v.  SKINKLE. 

EBROB  TO  THE  8UPBEMB  COURT  OF  THE  STATE  OF  NEW  JEB8ET 

No.  MS.    Submitted  Mareh  26, 1801.  ^  Decided  Mey  U,  1801. 

An  executive  agency,  created  by  a  statute  of  a  State  for  the  purpose  of 
Improving  public  highways,  and  em  powered  to  assess  the  cost  of  its 
improvements  upon  adjoining  lands,  and  to  put  up  for  sale  and  buy  In 
for  a  term  of  years  for  its  own  use -any  such  lands  delinquent  in  the 
payment  of  the  assessment,  does  not,  by  such  a  purchase,  acquire  a  cob* 
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Upct  right  in  the  land  so  bought  which  the  State  cannot  modify  without 

violating  the  provisions  of  the  Constitution  of  the  United  States. 
8ach  a  transaction  is  matter  of  law^and  not  of  contract,  and  as  such  is  not 

open  to  constitutional  objections. 
Ivan  as  to  third  parties  an  assessment  is  not  a  contract  in  the  sense  in 

which  the  word  is  used  in  the  Constitution  of  the  United  States. 

The  case  is  thus  stated  in  the  opinion  of  the  Court  of  Ertom 
and  Appeals  of  New  Jersey,  delivered  by  Mr.  Justice  Parker, 
and  reported  in  49  K  J.  Law,  (20  Vroom)  641,  664 : 

<<  *■  The  Essex  Public  Boad  Board '  waa^created  by  ai^  act  of 
the  legislature,  approved  March  81st,  1869.  The  object  of  the 
act  was  to  create  a  body  chaiged  with  the  duty  of  constructing 
and  maintaining  a  better  class  of  public  carriage  roads  in  the 
county  of  Essex. 

^^  The  fifth  section  of  the  act  provides  for  the  assessment  of 
damages  sustained  by  owners  of  lands  taken  for  roads,  and 
also  for  assessment  upon  other  lands  benefited  by  such  roads. 

^^  The  fifteenth  section  provides  that  the  assessments  laid  for 
benefits  shall  be  and  remain  liens  upon  the  lands  benefited 
until  paid ;  and  where  the  assessments  are  not  paid,  authority 
is  given  to  the  board  to  sell  such  lands  at  public  sale  to  any 
person  who  will  take  it  for  the  shortest  period  of  time,  not 
exceeding  fifty  years,  and  pay  the  full  amount  due  on  the 
assessment 

^'The  section  last  named  also  enacts  that  the  road  board 
shall  giiRa  to  the  purchaser  of  the  lands  a  certificate  of  sale, 
describing  the  premises  so  jsold,  and  the  length  of  time  for 
which  they  were  purchased;  and  also  contains  the  further 
provision  that  if  at  the  end^^^f ^ree  years  from  the  day  of  sale 
the  lands  shall  not  have  been  redeemed,,  the  board,  upon  sur- 
render of  said  certificate,  «hall  execute  and  deliver  .to  the  pjois 
chaser  a  declaration  of  sale  of  said  lands,  with  the  provision 
that  the  time  for  redeeming  the  same  shall  rraioin  open  (not- 
withstanding the  term  of  three  yeai^  may  have  expired)  until 
the  term- for  which  the  purchaser  agreed  to  tajk^^tfaa  same 
shall  be  ended. 

<<  By  a  supplement,  ^pfHroved  March  31st,  1875,  it  was  pro- 
inded  that  such  kndsiiB  were  not  bid  off,  when  offered  at  the 


Digitized  by  VjOOQIC 


386  OCTOBER  lEBl^  1890. 

Statement  of  the  GMe. 

original  sale,  or  at  a  resale,  wh^i  the  first  purchaser  failed  to 
oomply,  should  be  struok  off  to  the  road  board  by  its  oorporate 
name,  for  the  term  of  fifty  years,  and  that  it  might  be  held 
and  sold  or  assigned  and  disposed  of  by  said  board  for  the  nse 
of  the  ooanty,  with  all  the  rights  and  privileges  of  a  purchaser 
at  such  sale,  and  subject  to  the  same  conditions  and  limita- 
tions. 

^^On  the  31st  day  of  March,  1883,  an  act  was  passed  which 
gives  power  to  compound,  adjust  and  compromise  any  tax  or 
assessment  which  may  have  been  laid,  or  might  ther^ifter  be 
laid  by  virtue  of  the  powers  conferred  by  the  acts  concerning 
the  road  board,  between  the  board  and  the  owner  or  mort- 
gagee of  any  land  which  may  have  been  or  thereafter  might 
be  taxed  or  assessed  for  benefits,  and  to  discharge  the  land 
from  the  lien  of  such  tax  or  assessment^  upon  payment  of  the 
spm  agreed  upon. 

'  ^^The  said  last-mentioned  act  also  provides  that  in  case  of 
an  application  1>y  any  owner  or  mortgagee  for  an  adjustment, 
with  the  road  board,  of  i^ny  tax  or  assessment  lud,  and  their 
failure  to  agree,  or  in  case  of  neglect  or  refusal  of  the  board 
to  act  upon  the  application,  the  owner  or  mortgagee  who  made 
the  application  to  the  board  for  adjustment  may  pMJtion  the 
justice  of  the  Supreme  Court  who  holds  the  circuit  court  of 
the  county  where  the  land  lies,  for  the  appointment  of  arbi* 
tratprs  to  settle  and  adjust  the  matter  in  difference  between 
the  petitioner  and  the  board. 

''The  third  section  of  the  act  last  mentioned  provides  that 
the  9aid  jo&tice  of  the  Supreme  Cou^t,  if  in  his  discretion  he 
deems  it  a  proper  case  for  arbitration,  shall  a|>point  arbitra- 
tors, who,  after  notice  and  hearing,  shall  fix  and  adjust  a  spe- 
cific sum  to  be  paid  by  the  owner  or  mortgagee  so  petitioning, 
in  full  settlement  and  discharge  of  the  tax  or  assessment ;  j»o- 
vided,  that  said  act  shall  not  apply  to  cases  where  the  land 
had  been  sold  for  taxes  or  assessments  and  bought  by  a  bona 
fide  purchaser,  other  than  the  board  or  its  representative. 

''  The  said  act  also  requires  that  the  arbitrators  shall  report 
in  writing  to'siud  justice  of  the  Supreme  Court,  who  will  order* 
it  filed  with  tue  clerk  of  the  county,  and  that  upon  service  of 


Digitized  by  VjOOQIC 


ESSEX  PUBLIC  BOAD  BOABD  v.  SKINKLK       887 

Statement  of  the  Caae. 

a  certified  copy  of  saoh  report  on  the  road  board,  with  the 
tender  of  the  amount  named  therein,  together  with  interest,  to 
the  board,  it  shall,  by  its  proper  officers,  receipt  the  tax  or 
assessment  against  such  land  in  fall  and  give  a  release  and 
acquittance  of  the  same  from  the  lien  of  any  such  tax  or  as- 
sessment, and  that  the  said  land  shall,  by  operation  thereof,  be 
freed,  released  and  discharged  from  the  lien  and  incumbrance 
thereof. 

'^  Under  the  act  of  1882,  Jacob  jSkinkle;  the  defendant  in 
error,  presented  a  petition  to  the  justice  of  the  Supreme  Court 
who  holds  the  circuit  court  of  Essex  County,  asking  for  the 
appointment  of  arbitrators  to  settle  and  adjust  the  matter  in 
difference  between  him  and  the  Essex  Public  Boad  Board,  in 
reference  to  certain  assessments  for  benefits,  which  had  been 
imposed  on  certain  lands  of  his,  under  the  act  incorporating 
the  Essex  County  Boad  Board  and  supplements  thereto. 

^  It  appears  by  the  petition  that  the  title  to  the  lands  on 
which  the  assessments  for  benefits  had  been  laid,  at  the  time 
they  were  laid,  and  at  the  time  the  improvements  were  made, 
stood  in  the  name  of  Caleb  .6.  Headley,  and  that  the  said 
Jacob  Skiukle  held  a  mortgage  thereon;  and  that  subse- 
quently (but  before  the  filing  of  the  petition)  said  Skinkle 
became  the  owner  thereof  by  purchase,  under  foreclosure  pro- 
ceedings on  hiS'  mortgage. 

'^  The  petition  of  Skinkle  states  that  he  had  applied  in  writ- 
ing to  the  road  board  for  an  agreement  and  compromise  of 
the  assessments  on  said  land,  laid  for  beibefits,  and  that  said 
board  had  declined  to  entertain  the  s&me. 

^^  After  presentation  of  the  petition,  duly  verified,  to  the 
justice,  and  after  testimony  had  been  taken,  the  said  justice 
certified  to  the  Supreme  Court  for  its  advisory  opinion,  a  num- 
ber of  questions  of  law,  which  had  been  raised  before  him,  on 
the  motion  to  appoint  arbitrators.  'The  Supreme  Court  heard 
argument  upon  the  questions  which  had  been  certified,  and 
returned  to  said  justice  its  advisory  opinion,  in  which  the  legal 
position  of  the  petitioner  on  all  the  questions  certified  was  sus- 
tained. Whereupon  the  justice  proceeded  under  the  petition 
and  appointed  arbitrators  to  settle  and  adjust  the  matter,  and 
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to  hear  parties  and  their  witnesses,  and  to  fix  the  snm  to  be 
paid  by  the  petitioner  in  full  settlement  and  discharge  of  said 
assessments  laid  by  the  Essex  Publio  Road  Board  upon  said 
land. 

"The  arbitrators  reported  that  they  fixed  and  adjusted  a 
specific  sum  (naming  the  amount)  to  be  paid  by  said  Skinkle  to 
the  road  board,  in  full  settlement  and  discharge  of  the  assess- 
ments which  had  been  made  on  said  land,  in  order  to  make 
said  assessment  conform  in  amount  to  the  benefits  conferred 
upon  said  property  by  the  improvements.  Upon  coming  in  of 
the  report  the  justice  ordered  it  filed.  Then  the  road  board, 
by  writ  of  certiorari^  brought  all  the  proceedings  to  the 
Supreme  Court,  where  it  was  decided  that  there  was  no 
error. 

"  The  writ  of  error  to  this  court,  therefore,  brings  before  us 
all  the  questions  which  were  raided  before  the  justice  and  by 
him  certified  as  aforesaid,  as  well  as  the  lenity  of  the  action 
of  the  arbitrntors  in  fixing  the  amount  to  be  paid  by  the 
petitioner  in  discharge  of  the  assessments  on  the  lands." 

The  opinions  of  the  Supreme  Court  are  to  be  found  in  4T 
N.  J.  Law  (18  Vroom)  98,  and  49  N.  J.  Law  (20  Vroom)  65. 

The  Court  of  Errors  and  Appeals  held  that  the  act  entitled 
^^  An  act  to  authorize  the  compromising  or  settling  by  arbitrar 
tion  of  any  tax  or  assessment  laid  by  any  public  road  board  in 
this  State,"  approved  March  31, 1882,  was  constitutional ;  that 
it  was  retrospective  in  its  character;  that  either  the  owner  of 
the  land  or  the  mortgagee  might  apply ;  that  a  oase  was  made 
which  justified  the  justice  in  appointing  abitrators ;  that  the 
proceedings  and  report  of  the  arbitrators  were  legal ;  and  that 
there  was  no  difficulty  in  carrying  out  the  provisions  of  the 
act  The  judgment  of  the  Supreme  Court  of  New  Jersey  was 
affirmed,  and  the  record  remitted  to  that  court,  and  the  cause 
brought  here  on  writ  of  error. 

Mr.  J.  W.  Taylor  for  plaintiff  in  arror.  Mr.  Joseph  A. 
Beeoher  was  with  him  on^tiie  brief. 

Mr.  J.  Frwnk  Fori  for  defendant  in  error. 
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Mb.  CflisF  JusnoB  Fullsb  delivered  the  opinion  of  the 
court. 

Was  the  obligation  of  a  contract  impaired,  or  plaintiff  de- 
prived of  property  without  due  process  of  law,  by  the  act  of 
March  31,  1882  ? 

The  argument  is  that,  because  the  real  estate  assessed  might, 
in  the  absence  of  purchasers  at  the  sale  to  enforce  the  assess- 
ment, be  struck  off  to  the  board  for  the  term  of  fifty  years, 
under  the  5th  section  of  the  act  of  1875,  (Laws  of  N.  J.  1875, 
420,)  and  might  ^^be  held  and  sold,  assigned  atid  disposed  of 
by  said  board,  for  the  use  of  the  county,  with  all  the  rights 
and  privileges  of  a  purchaser  at  such  sale,"  the  board,  when- 
ever this  happened,  became  vested  with  a  term  in  the  real 
estate  SO' struck  off  to  it  by  the  same  title,  and  subject  to  the 
mme  protection,  which  any  other  bonajidd  purchaser  at  such 
sale  would  have  acquired  under  section  15  of  the  act  of  1869. 
XaY^s  <)f  N.  J.  1869,  957. .  4nd  that,  therefore,  the  act  of 
1882,  (Laws  of  N.  J.  1882,  256,)  in  providing  a  mode  by  which 
the  assessment  might  be  compounded,  compromised  and  di» 
chai^ged,  and  that  this  might  be  done  where  the  real  estate 
had  not  been  sold  to  a  bona  fde  purchaser  other  than  the  pub- 
lic road  board  or  its  representative,  impaired  and  annulled  an 
executed  contract,  and  took  for  the  defendant's  private  use 
property  vested  in  the  board. 

We  do  not  concur  in  this  view.  The  public  road  board  was 
an  involuntary  quasi  corporation,  created  to  construct  a  pub- 
lic work  and  authorized  to  procure  the  means  to  accompliL^ 
the  improvement  by  the  imposition  of  assessments  upon  pri- 
vate property.  It  was  purely  a  governmental  agency,  exist- 
ing wholly  for  public  purposes,  and  whose  interests  belonged 
exclusively  to  the  public.  The  power  of  the  legislature  over 
it  was  plenary.  It  held,  and  could  hold,  no  real  estate  in  a 
proprietary  or  private  sense,  and  after  it  was  empowered  to 
bid  in  at  its  own  sale,  it  acquired  no  more  proprietary  interest 
in  the  real  estate  struck  off  to  it,  than  it  had  had  in  the  assess- 
ment. Its  purchase  was  in  perpetuation  of  the  lien  and  in 
aid  of  collection,  and  it  was  as  competent  for  the  legislature, 
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as  between  it  and  its  own  agent,  to  prescribe  terms  upon 
which  the  land  owner  might  redeem,  as  to  abolish  the  board 
and  rescind  tjie  assessment  altogether ;  as  it  might  do,  saving 
any  vested  rights  of  third  parties. 

The  entire  transaction  was  matter  of  law  and  not  of  con- 
tract, and  as  such,  open  to  no  constitutional  objection.  Com^ 
misdonera  v.  Lucas^  93  U.  S.  108  ;  Newton  v.  Commissioners^ 
100  U.  S.  548 ;  Maryland  v.  Bolt  dk  Ohio  Railroad  Co.,  3 
How.  534. 

Even  as  to  third  parties  an  assessment  is  not  a  contract  in 
the  sense  in  which  the  word  is  used  in  the  Constitution  of  the 
United  States;  and  whether  rights  arising  thereon  have  be- 
come vested  depends  upon  circumstances.  Garrison  v.  New 
York,  21  Wall.  196 ;  Bolt.  <6  Svsqtiehanna  Railroad  v.  Nes- 
hit,  10  How.  395. 

In  Garrison  v.  New  York,  this  court  decided  that  the  New- 
York  act  of  1871,  authorizing  the  Supreme  Court  of  the  State 
to  vacate  an  order  made  in  1870,  confirming  the  report  of  the 
commissioners  respecting  property  taken  for  a  public  improve- 
ment, if  error,  mistake,  irregularity  or  illegality  appeared  in 
the  proceedings^  or  the  assessments  for  benefits  or  the  awards 
for  damage  had  been  unfair  and  unjust,  or  inequitable  or  op- 
pressive, and  to  refer  the  matter  back  to  new  commissioners 
to  amend  or  correct  the  report,  or  to  make  a  new  assessment, 
was  not  unconstitutional. 

Mr.  Justice  Field,  delivering  the  opinion  of  ^he  court,  said  : 
"  In  the  proceeding  to  condemn  the  property  of  the  plainti£f 
for  a  public  street,  there  was  nothing  in  the  nature  of  a  con- 
tract between  him  and  the  city.  The  State,  in  virtue  of  her 
righ  of  eminent  domain,  had  .authorized  the  city  to  take  his 
property  for  a  public  purpose,  upon  making  to  him  just  com- 
pensktion.  All  that  the  constitution  or  justice  required  was 
that  a  just  compensation  should  be  made  to*  him,  and  his  prop- 
erty would  then  be  taken  whether  or  not  he  assented  to  the 
measure.  The  proceeding  to  ascertain  the  bevefits  or  losses 
which  will  accrue  to  the  owner  of  property  woen  taken  for 
public  nse,  and  thus  the  compensation  to  be  made  to  him,  is 
in  the  nature  of  an  inquest  on  the  part  of  t^e  State,  and  is 
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neoessarily  under  her  oontiol.  It  is  her  daty  to  see  that  the 
estimates  made  are  jost,  not  merely  to  the  individual  whose 
property  is  taken^  but  to  the  publio  which  is  to  pay  for  it. 
And  she  can  to  that  end  vacate  or  authorize  the  vacation  of 
any  inquest  taken  by  her  direction,  to  ascertain  particular 
facts  for  her  guidance,  where  the  proceeding  has  been  irregu- 
larly or  fraudulently  conducted,  or  in  which  error  has  inter- 
vened, and  order  a  new  inquest,  provided  such  methods  of 
procedure  be  observed  as  will  secure  *a  fair  hearing  from  the 
parties  interested  in  the  property.  .  .  .  Until  the  property 
is  actually  taken,  and  the  compensation  is  made  or  provided, 
the  power  of  the  State  over  the  matter  has  not  ended.  Any 
declaration  in  the  statute  that  the  title  will  vest  at  a  particu- 
lar time,  must  be  construed  in  subordination  to  the  constitu- 
tion, which  requires,  except  in  cases  of  emergency  admitting 
of  no  delay,  the  payment  of  the  compensation,  or  provimon 
for  its  payment,  to  pfecede  the  taking,  or  at  least  to  be  con-, 
cunrent  with  it." 

In  B€Ut.  dk  Stuquehanna  Railroad  v.  NeMty  the  State  of 
Maryland  granted  a  charter  to  a  railroad  company,  in  which 
provision  was  made  for  the  condemnation  of  land  by  the 
assessment  of  damages  by  a  jury  and  the  confirmation  of  the 
award  by  the  county  court.  The  charter  further  provided 
that  the  payment  or  tender  of  payment  of  such  valuation 
should  entitle  the  company  to  the  property  as  fully  as  if  it  had 
been  conveyed.  In  1836  there  was  an  inquisition  by  a  jury 
condemning  certain  lands,  which  was  ratified  and  confirmed 
by  the  county  court  In  1841  the  legislature  passed  an  act 
directing  the  court  to  set  aside  the  inquisition  and  order  a  new 
one.  On  the  18th  of  April,  1844,  the  railroad  company  ten- 
dered the  amount  of  the  dan^ages,  with  interest,  to  the  owner 
of  the  land,  which  offer  was  refused,  and  on  the  26th  of  April, 
1844,  the  owner  applied  to  the  county  court  to  set  aside  the 
inquisition  and  make  a  new  one,  which  the  court  directed  to 
be  done.  It  was  held  that  the  law  of  1841  was  not  a  law 
impairing  the  obligation  of  a  contract;  and  that  it  neither 
changed  the  contract  between  the  company  and  the  State,  nor 
did  it  divest  the  company  of  a  vested  title  to  the  land. 
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TTndoabtedly  the  distinction  exists,  as  counsel  urges,  between 
regulation  and  appropriation,  and  under  the  Constitution  of 
New  Jersey,  as  under  those  .of  the  other  States,  the  legislative 
power  is  not  so  transcendent  that  it  may  at  its  will  do  that 
which  amounts  to  an  arbitrary  divestiture  of  the  private  prop* 
erty  of  a  municipal  corporation. 

In  Railroad  Co.  v.  JSUermarij  105  TJ.  S.  166,  172,  which 
involved  the  right  of  the  city  of  New  Orleans  to  erect  and 
maintain  wharves  within  its  limits  and  to  collect  wharfage 
under  its  charter  and  the  statutes  of  Louisiana,  it  was  held 
that  no  right  of  the  city  was  infringed  by  a  subsequent  enact- 
ment of  the  general  assembly  of  that  State  granting  to  a  rail- 
road company  the  authority  to  enclose  and  occupy  for  ita 
purposes  and  uses  a  specifically  described  portion  of  the  levee 
and  batture  and  maintain  the  wharf  it  had  theretofore  erected 
upon  its  property  within  those  limits,  and  exempting  it  from 
the  supervision  and  control  which  the  municipal  authorities 
exercised  in  a  matter  of  public  wharves.  And  Mr.  Justice 
Matthews,  delivering  the  opinion  of  the  court,  said :  '^  Neither 
would  this  be  in  derogation  of  any  vested  right  of  the  city. 
Whatever  power  the  municipal  body  rightfully  enjoys  over 
the  subject  is  derived  from  the  l^dature.  They  are  merely 
administrative  and  may  be  revoked  at  any  time,  not  touching^ 
of  course,  any  property  of  the  city  actually  acquired  in  the 
course  of  administration." 

But  no  question  involving  that  distinction  arises  here.  There 
is  no  contract  with  or  grant  to  the  public  road  board,  which 
the  State  could  not  resume;  and  in  no  aspect  can  the  board 
be  regarded  as  acting  in  a  private  capacity,  or  as  having 
acquired  a  private  interest  in  real  estate  struck  off  to  it  for 
want  of  purchasers. 

We  may  properly  consider  the  case  in  another  aspect,  equally 
decisiva  The  road  board  act  prescribed  that  assessments 
should  be  made  in  proportion  to,  and  not  in  excess  of,  the 
benefits  conferred  by  the  improvement ;  and  by  the  law  under 
oonsideration  the  road  board  was  enabled  to  compound,  adjust 
and  compromise  any  tax  or  taxes,  assessment  or  assessments^ 
that  might  have  been,  or  might  thereafter  be,  laid  or  imposed 
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by  yirtae  of  the  road  board  acts,  and  in  oase  of  application 
by  the  owner  or  mortgagee  for  a  compromise  and  adjustment^ 
and  on  the  failure  of  agreement  between  the  board  and  the 
applicant,  the  applicant  could  apply  on  notice  for  the  appoint- 
ment of  arbitrators ;  and  the  statute  provided  for  a  hearing 
of  all  the  parties  in  interest,  and  for  a  full  review  of  the  pro- 
ceedings through  the  judicial  tribunals  of  the  State.  The 
record  clearly  shows  that  the  legislature  intended  by  the  act 
of  1882  to  correct  the  results  of  previous  action,  which  had 
been  so  mistaken  and  oppressive  as  to  call  for  interference. 

In  Commissioners  v.  Luoas^  93  IJ.  S.  108,  it  was  ruled  that 
unless  restrained  by  the  provisions  of  its  constitution,  the  legis- 
lature of  a  State  possesses  the  power  to  direct  a  restitution  to 
taxpayers  of  a  county,  or  other  municipal  corporation,  of 
property  exacted  from  them  by  taxation,  into  whatever  form 
the  property  may  be  changed,  so  long  as'  it  remains  in  the 
possession  of  the  municipality,  and  that  the  exercise  of  this 
power  infringed  upon  no  provision  of  the  Federal  C!onstitution. 

The  Supreme  Court  of  New  Jersey  was  manifestly  right  in 
holding  that  the  object  of  the  law  was  to  give  an  appeal  to 
the  land  owner,  where  the  judgment  against  him  would  others 
wise  be  final,  and  to  so  far  review  previous  action  as  to  secure 
the  result  of  an  assessment  made  in  proportion  to,  and  not  in 
excess  of,  the  benefits  conferred  by  the  improvement;  and  the 
learned  judge  who  delivered  the  opinion  well  said :  ^^Bestora- 
tion  to  the  injured  party,  by  the  judgment  of  the  tribunal 
established  by  this  law,  of  the  sum  taken  from  him  in  excess 
of  the  benefits  conferred,  cannot  constitute  an  illegal  taking 
of  property  from  the  road  board."  SkinJde  v.  Essex  Road 
Board,  47  K  J.  Law,  93,  99. 

It  is  unnecessary  to  pursue  the  subject  further.  We  concur 
with  the  views  express*Hi  by  the  courts  of  New  Jersey,  and 
the  judgment  is 

Affi/rmed 
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MARSH  V.   NICHOLS,  SHEPARD  &  CO. 

EBBOB  TO    THE    OIEOUIT    COURT    OF    OALHOtTK    COUNTY,    8TATB    OF 

MICHIGAN. 

No.  136.    Argned  January  6, 1891.  ~  Decided  May  11, 1801, 

A  bill  In  equity  in  a  state  court,  with  jurisdiction  over  the  parties,  brought 
to  enforce  the  specific  performance  of  a  contract  whereby  an  inventor 
who,  having  taken  out  letters  patent  for  his  invention,  agreed  to  transfer 
an  interest  therein  to  the  plaintiff;  and  proceedings  thereunder  involving 
no  question  arising  under  the  patent  laws  of  the  United  States,  and  not 
questioning  the  validity  of  the  patent,  or  considering  its  coostmctfaa, 
or  the  patentability  of  the  device,  relate  to  subjects  within  the  juris- 
diction of  that  court ;  and  its  decree  thereon  raises  no  Federal  question 
for  consideration  here. 

In  1880,  Elon  A.  Marsh  bad  devised  and  applied  for  a  patent 
npoa  a  valve  gear  for  steam  engines ;  and  Nichols,  Shepard  & 
Co.,  whieh  is  a  corporation  of  the  State  of  Michigan,  contended 
in  this  action,  as  hereafter  set  forth,  that  in  that  year,  while 
his  application  was  pending  in  the  Patent  Office,  Marsh  agreed 
with  Nichols,  an  officer  of  the  corporation,  that  Nichols  was 
to  do  certain  things  in  exploiting  the  invention,  in  return  for 
which  Marsh  was  to  allow  a  shop  right  to  the  use  of  it,  and 
that  Nichols  performed  his  part  of  the  agreement.  Marsh 
assigned  an  interest  in  the  patent,  before  it  issued,  to  Minard 
La  Fever,  and  they  assigned  an  interest  to  one  Scott.  All  the 
parties  were  citizens  of  Michigan. 

December  25,  1880,  the  patent  issued.  No.  236,052,  but 
through  an  oversight  it  was  not  then  signed  by  the  Secretarj^ 
of  the  Interior.  February  11,  1881,  Nichols;  Shepard  &  Co. 
was  notified  of  the  issue  of  the  patent,  and  a  demand  made 
upon  it  to  sign  a  license  and  pay  a  royalty  if  it  desired  to  con- 
tinue the  use  of  the  invention.  June  9,  1881,  Marsh,  La  Fever 
and  Scott  filed  their  bill  against  Nichols,  Shepard  &  Co.  in  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
liiohigan,  alleging  the  issue  of  the  patent  and  title  in  oom- 
plainants ;  that  they  had  granted  a  large  number  of  licenses 
for  the  use  of  the  invention ;  and  that  the  public,  with  the 
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)xoeption  of  Nichols,  Shepard  &  Co.,  had  acqaiesoed  in  com- 
plainants' rights ;  and  charging  infringement  of  the  letters 
patent  ^*-  without  the  license  or  allowance  and  against  the  will 
of  your  orators  and  in  violation  of  their  rights." 

The  defendant  ahswered,  denying  that  Marsh  was  the  first 
and  original  inventor  of  the  improvement  described  in  the 
letters  patent ;  and  asserting  that,  in  the  specific  form  described, 
it  was  of  little  or  no  value,  and  had  been  long  known  to  the 
general  public ;  that  defendant  had  instructed  one  of  its  work- 
men to  overcome  a  defect  in  it,  which  had  been  done,  and^kad 
procured  the  improvement  to  be  patented,  and  was  making  use 
of  the  same,  though  not  in  large  quantities;  and  set  up  various 
alleged  anticipating  patents. 

During  the  progress  of  this  suit,  it  appeared  that  the  sup* 
posed  patent  had  not  been  signed  by  the  Secretary  of  the  Inte- 
rior, and  the  Circuit  Court  on  final  hearing,  March  5,  1888, 
held  that,  for  that  reason,  the  patent  was  a  nullity,  though  the 
omission  of  the  signature  of  the  Secretary  was  accidentaL 
The  patent  had  been  signed  pending  the  suit,  Februaiy  84^ 
1882,  but  whether  it  was  validated  from  that  time  was  not 
decided.  Manh  v.  NichdU^  15  Fed.  Rep.  914.  A  decree  was 
accordingly  entered,  April  16, 1883,  dismissing  the  bilL  From 
this  decree  Marsh  and  La  Fever  prosecuted  an  appeal  to  this 
court  on  February  26,  1885,  and  Nichols,  Shepard  &  Co.  a 
cross-appeal  on  March  11,  1885.  The  case  was  heard  here 
November  9,  1888,  decided  December  10,  1888,  the  cross> 
appeal  dismissed,  and  the  decree  of  the  Circuit  Court  aflSrmed. 
Marsh  V.  NichjoUy  128  U.  8.  605. 

On  the  23d  of  April,  1883,  Marsh,  La  Fever  and  Scott  filed 
a  second  bill  of  complaint  in  the  same  court,  to  which  Nichols, 
Shepard  &  Co.  pleaded  the  former  decree  in  bar,  and  on  April 
8, 1884,  complainants  dismissed  the  bill. 

On  November  26, 1884,  a  second  patent.  No.  308,567,  was 
issued  relative  to  the  same  invention.  March  21, 1885,  Marsh 
and  La  Fever  filed  a  bill  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan  against  Nichols, 
Shepard  &  Co.,  counting  on  the  patents  of  1880  and  1884,  and 
alleging  infringement  of  both. 
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Prior  to  this  and  on  April  16,  1884,  Nichok,  Shepard  & 
Oo.  filed  its  bill  in  the  Circuit  Court  for  the  County  of  Cal- 
houn, Michigan,  against  Marsh,  La  Fever  and  Scott,  which 
in  substance  alleged  that  it  was  a  corporation  doing  business 
in  said  county ;  that  it  was  building  a  certain  class  of  engines^ 
called  traction  engines,  upon  which  a  reverse  gear  was  desir- 
able, and  many  devices  therefor  had  been  invented ;  that  one 
of  the  defendants,  Marsh,  claimed  to  have  made  an  invention 
for  a  reverse  gear,  for  which  he  had  applied  for  a  patent,  and 
that  in  the  spring  and  early  summer  of  1880,  he  (Marsh) 
applied  to  the  treasurer  of  said  company,  and  exhibited  to 
him  this  device ;  that  Marsh  was  desirous  of  introducing  his 
device,  and  that  after  some  negotiations  a  contract  was  made 
whereby  the  complainant,  for  certain  outlays  of  labor  and 
money  and  other  consideration,  was,  if  the  device  proved  suc- 
cessful in  actual  use,  thereafter  to  have  the  right  to  use  the 
device  on  any  steam  engine  made  by  it,  or  under  its  direction^ 
without  any  further  claim  by  Marsh  against  it,  and  that  the 
agreement  was  carried  out  by  the  complainant;  that  said 
Marsh,  having  claimed  to  have  obtained  a  patent  thereon,  had 
assigned  one-half  of  the  same  to  Minard  La  Fever,  and  that 
thereafter  the  two  had  assigned  one-third  interest  to  James 
Scott)  and  that  Marsh  and  La  Fever  and  Scott,  claiming  that 
the  agreement  did  not  secure  Nichols,  Shepard  &  Co.  the 
rights  hereinbefore  stated,  had  previously  filed  their  bill  in 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Michigan,  in  equity,  praying  for  an  injunction  to  restrain 
complainant  from  manufacturing,  using  or  selling  said  inven- 
tion as  secured  by  the  letters  patent ;  that  complainant  had 
answered  the  bill,  and  denied  the  validity  of  the  patent ;  that 
considerable  testimony  was  taken  thereon  showing  the  prior 
state  of  the  art;  that  it  appeared  therein  that  the  paper  which 
the  defendants  claimed  as  a  patent  was  not  valid  as  such,  and 
was  not  signed  by  the  Secretary  of  the  Interior  at  the  time 
said  suit  was  begun,  but  had  been  signed  subsequently  thereto, 
and  that  the  Circuit  Court  of  the  Unite<l*  States  for  the 
Eastern  District  of  Michigan,  in  equity,  had  entered  a  final 
decree  in  said  cause  dismissing  said  bill  of  complaint.    Corn- 
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plainant  also  charged  that  defendants  had  caused  to  be  intro- 
duced into  the  Congress  of  the  United  States  bills  granting 
them  a  patent,  but  that  no  such  bills  had  become  laws,  ^'  and 
that  said  defendants  have  no  valid  patent,  and  have  no  right 
to  prevent  any  person  whatsoever  from  manufacturing  said 
device.  Nevertheless,  the  said  defendants  represent  to  the 
public  that  they  have  secured  letters  patent  upon  said  device 
and  threaten  to  bring  suits  against  this  complainant  and  those 
persons  purchasing  from  it,  and  they  further  affirm  that  this 
C(Hnplainant  has  no  right  under  and  by  virtue  of  the  said 
agreement  between  it  and  said  Marsh  to  manufacture,  use  or 
vend  said  device,  and  they  thereby  injure  and  harass  com- 
plainant, and  their  said  action,  in  so  claiming  to  hold  such 
patent  as  aforesaid,  and  in  claiming  that  complainant  has  no 
right  under  and.by  said  agreement,  prevents  persons  desiring 
engines  of  the  class  manufactured  by  complainant  from  pur- 
chasing  the  same  of  complainant;  that  defendants'  claim  to 
the  exclusive  right  to  said  device  is  wholly  without  founda- 
tion, and^  even  should  the  pending  application  for  a  patent  be 
granted,  (now  pending  in  the  shape  of  bills  before  the  Houses 
of  Congress,)  complainant  would  still  be  entitled  to  manufac- 
ture and  vend  the  same,  and  would  be  entitled  to  the  protec- 
tion and  aid  of  this  court  to  compel  said  defendants  to  carry 
out  and  perform  the  said  contract  and  refrain  from  interfering 
with  the  acts  of  complainant  done  in  pursuance  of  said  contract ; 
and  that  until  such  patents  shall  have  been  granted  complain- 
ant is  entitled  to  the  protection  of  this  court  to  prevent  and 
restrain  said  defendants  from  falsely  and  maliciously  repre- 
senting that  complainant  is  violating  rights  secured  to  th^m 
by  patent  right,  and  from  falsely  and  maliciously  representing 
that  complainant  did  not  in  good  faith  enter  into  a  contraet 
with  said  Marsh,  by  which  it  became  entitled  to  employ  said 
device  on  all  engines  thereafter  manufactured  by  it,  even 
though  said  Marsh  should  procure  a  patent  and  become 
entitled  to  protection  in  the  exclusive  use  of  said  device  as 
against  all  other  persons." 

Plaintiff  thereupon  prayed  for  answer,  but  not  on  oath, 
answer  under  oath  being  expressly  waived;  that  defendants 
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might.be  ordered  to  refrain  and  desist  from  asserting  that 
complainant  bad  not  the  full  and  complete  right  to  make,  ose, 
vend  or  put  into  practice  or  operation  and  use  on  any  engine 
made,  sold,  used  or  operated  by  it,  the  said  device,  in  the 
same  form  or  style,  or  substantially  the  same  form  or  style, 
as  that  exhibited  on  an  engine  made  in  1880,  at  the  time  of 
its  agreement  with  Eton  A.  Marsh ;  that  defendants  might  be 
ordered  to  desist  and  refrain  from  publishing  or  asserting  that 
it  has  any  right  to  the  exclusion  of  this  complainant  in  and  to 
the  said  device ;  that  defendants  might  be  ordered  and  deci*eed 
to  specifically  carry  out  the  said  original  contract  made  be- 
tween complainant  and  Elon  A.  Marsh,  by  which  complainant 
was  to  be  permitted,  if  defendant  Marsh  should  obtain  a  patent 
on  said  device,  to  use,  vend  and  employ  said  device  on  any  or 
all  engines  made  at  defendant's  shop  without  molestation  or 
interference  on  the  part  of  said  Marsh,  or  any  one  who  may 
have  become  interested  with  him  in  the  device  or  the  patent 
thereafter  to  be  procured  therefor;  that  an  injunction  might 
be  issued  to  Elon  A.  Marsh,  Minard  La  Fever  and  James 
Scott,  directing  them  to  abstain  from  interfering  with  com- 
plainant's use  of  said  device  at  the  present  time,  or  in  the 
future,  if  a  patent  should  hereafter  be  granted  to  them ;  for 
process  and  general  relief. 

Defendants  filed  their  answer  admitting  the  invention  and 
the  application  for  a  patent ;  that  complainant  was  a  corpo- 
ration engaged  in  business  as  alleged,  and  that  Marsh  desired 
to  place  one  of  said  devices  on  an  engine  to  demonstrate  its 
superiority;  but  denied  each  and  every  allegation  that  any 
contract  for  license  was  ever  made,  and  alleged  that  Nichols, 
Shepard  &  ^o.  refused  to  make  such  contract  at  that  titne, 
and  subsequently  notified  defendants  that  it  would  use  the 
invention  regardless  of  any  rights  they  might  have  by  virtue 
of  any  patent.  Defendants  admitted  that  they  claimed  a 
valid  patent,  and  averred  that  complainant  had  no  rights 
against  it ;  admitted  the  litigation  in  the  United  States  Circuit 
Court,  and  all^g^  that  the  defence  therein  interposed  by 
Nichols,  Shepard  &  Co.  was  the  lack  df  novelty  of  the  inven- 
tion, and  th^  the  company  did  not  allege  any  defence  on  the 
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ground  of  license ;  and  that  the  claim  of  Nichols,  Shepard  & 
Ca  of  a  license  was  not  set  up  and  alleged  for  a  long  period 
nor  until  after  that  cause  had  been  brought. 

June  22,  1885,  defendants  filed  a  supplemental  answer, 
alleging  as  to  the  proceedings  in  the  Circuit  Court  as  follows : 

''And  these  defendants,  for  further  answer,  say  that  the 
cause  heretofore  mentioned  in  their  answer  haying  been  heard 
in  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Michigan,  in  equity,  between  these  defendants  and 
James  Scott  as  complainants,  and  the  said  Nichols,  Shepard 
&  Co.,  in  which  a  decree  was  entered  against  these  defendants, 
has  been  by  the  defendants  herein  duly  appealed  to  the  Supreme 
Court  of  the  United  States,  and  that  the  said  court  has,  accord- 
ing to  the  rules  of  practice  in  such  case,  allowed  said  appeal, 
and  that  thereby  all  of  the  questions  involved  in  the  decision 
of  said  cause,  including  the  validity  of  the  letters  patent  on 
which  the  same  was  founded,  are  now  pending  the  decision  of 
the  Supreme  Court  of  the  United  States;  and  they  further  say 
that  the  defendant  in  the  said  cause,  Nicholf,  Shepard  &  Co., 
has  also  filed  its  claim  of  Appeal  in  said  cause  to  the  said 
Supreme  Court-  of  the  United  States,  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Michigan,  in 
equity,  which  said  appeal  has  been  allowed  by  the  said  Circuit 
Court.'' 

Defendants  also  alleged  the  pendency  of  another  suit  brought 
in  equity  by  them  in  the  said  Circuit  Court  on  the  same  and 
another  patent.  They  also  demurred  for  want  of  equity. 
Defendant  Scott  answered  that  he  had  no  interest  in  the 
matter.  When  the  cause  came  on  for  hearing,  counsel  f^r 
defendants  objected  to  the  jurisdiction  of  the  court  on  the 
ground  that  the  bill  and  answer  raised  the  question  of  th^ 
validity  of  certain  letters  patent  of  the  United  States,  over 
which  the  court  had  no  jurisdiction,  but  the  objection  was 
overruled,  A  certified  copy  of  the  record  of  the  proceedings 
in  the  United  States  Circuit  Court,  including  the  allowance  of 
the  appeals  by  both  palrties  to  the  Supreme  Court,  and  the 
letters  patent  Nos.  236,052  and  308,567,  were  introduced  in 
evidence  among  other  things.    And  klso  the  proceedings  on  an 
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iRterference  declared  m^lS82  between  an  aj)plication  of  Marsh, 
September  28,  1881,  and  a  reissued  patent  to  Hoag,  who  was 
Nichols,  Shepard  &  Company'?  superintendent,  of  November 
27, 1881,  for  improvement  in  *i« versing  gear  for  steam  engines, 
and  finally  determined  September  5,  1884,  in  Marsh's  favor. 

On  the  14th  of  September,  1885,  the  Calhoun  Circuit  Court 
^led  its  findings,  and  on  October  31, 1885,  entered  its  decree 
as  follows :  That  '^  the  said  court  now  here  finds  that  the  said 
defendant  Marsh,  in  the  month  of  September,  1880,  entered 
into  a  contract  with  the  said  complainant,  by  the  terms  of 
which  contract  complainant  was  to  be  permitted  thereafter  to 
use,  without  claim  on  the  part  of  said  Marsh,  on  steam  engines 
manufactured  by  it,  a  certain  invention  relating  to  the  valve 
gear,  which  was  thereafter,  pursuant  thereto,  placed  under  the 
superintendence  of  Marsh,  upon  an  engine  then  in  the  yards 
of  the  complainant,  which  was  thereafter  sent  for  exhibition 
to  the  state  fairs  of  both  Illinois  and  Missouri. 

'^  And  the  court  further  finds  that  defendants  La  Fever  and 
Scott,  as  assigns  of  said  Marsh,  have  become  interested  in  said 
invention  since  said  contract  was  entered  into,  but  that  the 
rights  of  complainant  under  said  contract,  according  to  its 
tenor  and  effect,  are  superior  and  paramount  to  the  rights  of 
said  La  Fever  and  Scott. 

*'  And  the  court  further  finds  that  by  the  terms  of  the  said 
contract  complainant  was  to  do  and  perform  in  and  about  the 
said  device  certain  things  and  conditions,  all  of  which  have 
been  done  and  performed  by  it ;  but  that,  on  the  contrary,  the 
said  Marsh  (and  his  assigns,  the  other  defendants)  have  not 
carried  out  and  performed  the  same,  in  that  they  have  denied 
the  existence  of  said  contract  and  asserted  rights  and  interfered 
with  and  molested  the  complainant  in  the  prosecution  of  its 
business,  contrary  to  the  tenor  and  effect  of  the  said  contract. 

"And  therefore  the  court  doth  now  order,  adjudge  and 
decree  that  the  said  contract  ought  to  be  carried  out  and  per- 
formed on  the  part  of  the  said  defendants,  and  doth  order  and 
decree  that  the  said  defendants,  Elon  A.  Marsh,  Minard  La 
Fever  and  James  Scott,  do  refrain  and  desist  from  asserting 
that  complainants  have  not  the  full  and  complete  right  to  make, 
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vBQj  vend  and  put  into  prao^fce  or  opdraMoB  the  said  inyention 
sabstantially  in  the  same  form  and  style  as  that  exhibited  on 
the  said  engine  made  in  1880,  about  the  time  of  the  making  of 
said  agreement  and  according  to  its  terms. 

**  It  is  further  ordered;  adjudged^^uid^  decreed  that  the  said 
defendants  da  desist  and  refrain  from  pnbh'shing  or  asserting^ 
contrary  to  the  terms  of  said  contract,  that  they  have  any 
right  to  the  occlusion  of  said  complainant  in  and  to  the  said 
deirice. 

**  It  is  farther  ordered,  adjudged  and  decreed  that  the  said 
contract  made  between  complainant  and  Elon  A.  Marshy  by 
the  tenor  and  effect  of  which  complainant  was  to  be  permitted 
to  use,  vend  and  employ  said  device  on  all  the  engines  made 
by  the  complainant  without  molestation  or  interference  on  the 
fMurt  of  said  Marsh  or  his  assigns,  by  them  and  each  of  them 
be  specifically  carried  out  and  performed. 

^'  It  is  further  ordered  and  decreed,  therefore,  that  the  writ 
of  injunction  of  this  court  may  issue  to  the  said  Elon  A. 
Marsh,  Minard  La  Fever  and  James  Scott,  directing  them  to 
abstain,  and  perpetually  enjoining  then^  and  each  of  them, 
from  in  anywise  interfering  with  complainant's  manufacture, 
sale  and  use  of  said  device  according  to  the  terms  of  said 
contract.'^ 

Thereupon  the  defendants  appealed  to  the  Supreme  Court 
of  the  State  of  Michigan,  and  that  court  on  June  10,  1886, 
aflKrmed  the  decree  of  the  court  below,  with  costs.  A  motion 
for  a  rehearing  having  been  made,  the  Supreme  Court,  July 
21, 1886,  entered  a  further  order,  in  the  following  terms : 

**  This  cause  having  been  heretofore  brought  to  this  cottrt 
by  appeal  from  the  Circuit  Court  for  the  county  of  Calhottn, 
in  chancery,  and  the  decree  of  the  Circuit  Court  for  the  county 
of  Calhoun,  in  chancery,  having  been  heretofore  affirmed,  and 
a  motion  having  been  made  for  a  rehearing,  and  this  court 
having  further  considered  the  same,  it  is  now  here  further 
ordered,  adjudged  and  decreed  that  such  rehearing  be  denied, 
but  that  the  decree  be  amended  so  that  the  defendants  shall 
make,  execute  and  deliver  to  the  said  complainant,  within 
forty  days  after  the  entry  of  this  order  in  the  Circuit  Court 
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for  the  county  of  Calhoun,  a  release  releasing  the  said  oom- 
plainant,  Nichols^  Shepard  &  Company,  from  all  claim,  right 
or  demand  on  the  part  of  them,  the  said  Elon  A.  Marsh, 
Minard  La  Fever  and  James  Scott,  by  reason  of  the  manufac- 
ture, use  or  sale  heretofore  of  the  said  invention  relating  to 
valve  gear  in  the  form  and  style  as  exhibited  on  the  said 
engine  described  in  the  decree  in  this  teuse,  and  also  releasing 
the  said  Nichols,'  Shepard  &  Company  from  all  dahns,  rights 
or  demands  on  behalf  of  them,  the  said  Elon  A.  Marsh,  Minard 
La  Fever  and  James  Scott,  arising  from  their  making,  using  or 
vending  the  said  device  hereafter.  It  is  further  ordered,  ad- 
judged and  decreed  that  this  order  be  remitted  to  the  Circuit 
Court  for  the  county  of  Calhoun,  in  chancery,  and  be  there 
made  a  decree  of  said  cause  in  that  court" 

The  record  having  gone  down,  the  Calhoun  Circuit  Court 
entered  the  following  decree : 

'^  This  cause  having  been  heretofore  taken  by  appeal  to  the 
Supreme  Court,  and  the  decree  her^fore  rendered  in  this 
court  having  been  affirmed  and  amended  in  the  Supreme 
Court,  and  the  cause  having  been  remitted  to  this  court  with 
an  order  directing  the  said  amendment  be  entered  by  this 
court  as  a  decree  of  this  court,  it  is  now  here,  in  pursuance 
of  the  said  order  of  the  Supreme  Court,  ordered,  adjudged 
and  decreed  that  the  said  defendants  make,  execute  and  de- 
liver to  the  complainant,  within  forty  days  after  the  entry  of 
this  order,  a  release  releasing  the  said  complainant^  Nichols, 
Shepard  &  Co.,  from  all  claim,  right  or  demand  on  the  part 
of  them,  the  said  Elon  A.  Marsh,  Minard  La  Fever,  and  James 
Scott,  by  reason  of  the  manufacture,  use  or  sale  heretofore  of 
the  said  invention  relating  to  valve  gear  in  the  form  and  style 
as  exhibited  on  the  said  engine  described  in  the  decree  in  this 
cause,  and  also  releasing  the  said  Nichols,  Shepard  &  Co.  from 
all  claims,  rights  or  demands  on  behalf  of  theni,  the  said  Elon 
A.  Marsh,  Minard  La  Fever  and  James  Scott,  arising  from 
tiieir  making,  using  or  vending  the  said  device  hereafter." 

A  writ  of  error  was  then  sued  out  from  this  court,  the 
following  errors  being  assigned^in  the  petition  for  the  writ: 

^^  (1.)  That  it  appears  therein  that  the  exclusive  juriadiction 


Digitized  by  VjOOQIC 


MABSp  f^.  NICHOLS,  S^EPARD  &  CO.  368 

Opinion  of  the  Conrt. 

of  the  Supreme  Court  of  the  United  States,  on  the  appeal  by 
these  defendants,  over  the  same  question  and  the  same  parties, 
was  drawn  in  question  and  was  denied. 

^(3.)  That  full  faith  and  credit,  at  the  request  of  these 
defendants,  was  not  given  to  the  proceedings,  record  and 
appeal  appearing  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Michigan  concerning  the  same 
issues  and  between  the  same  parties. 

•  **  (3.)  That  the  right  and  authority  under  the  Constitution 
and  laws  of  the  United  States  of  the  defendants  to  prosecute 
their  said  appeal  from  the  said  Circuit  Court  of  the  United 
States  was  drawn  in  question  and  denied. 

"  (4.)  That  the  right  atid  authority  under  the  Constitution 
and  laws  of  the  United  States  authorizing  the  issue  of  letters 
patent  to  inventors,  and  especially  the  right  and  authority 
exercised  by  said  defendants  under  letters  patent  No.  236,052, 
issued  in  pursuanbe  of  said  laws,  was  drawn  in  question  and 
denied." 

The  opinion  of  the  Supreme  Court  of  Michigan  will  be  found 
reported  in  61  M|ch.  509. 

Mr.  Den  M.  Dickinson  for  plaintiffs  in  error.  Mr.  JS.  A. 
Parker  was  with  him  on  the  brief. 

Mr.  Charles  F.  Benton  for  defendant  in  error. 

Mb.  Chief  Justzob  Fuller,  after  stating  the  case,  d^vered 
the  opinion  of  tiie  court. 

The  biU  was  filed  in  the  Circuit  Court  of  Calhoun  County  for 
the  specific  perfdrmance  by  defendants  below,  of  an  alleged 
contract  betweed  Marsh  and  the  plaintiff  below,  by/vrhidh 
the  latter  was  to  jbe  permitted^  if  Marsh  obtained  a  patent  ota 
the  improvement  in  question,  to  make,  use,  vend  and  employ 
said  device  on  any  or  all  engines  made  at  its  shops  ^thout 
molestation  or  interference,  and  to  restrain  the  defendants 
below  from  asserting  that  plaintiff  did  not  have  the  full  and 
oomplete  right  to  make,  use,  sell  or  operate  the  device,  oi'  that 
they  bad  any  right  in  the  devioe  to  the  exclusion  of  plaint^ ;• 
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and  the  decree  granted  the  relief  aooordingly,  which  decree 
was  subsequently  amended  bj  the  Supreme  Court  of  Michigan 
so  as  to  require  the  defendants  below  to  make,  execute  and 
deliver  to  plaintiff  a  release  from  all  claim,  right  or  demand 
on  their  part,  by  reason  of  the  manufacture,  use  or  sale  of  the 
said  invention  by  the  plaintiff  theretofore  or  thereafter. 

The  Supreme  Court  held  that  the  agreement  set  up  by  the 
plaintiff  was  convincingly  established  by  the  evidence;  and 
that  the  suit  not  being  brought  to  determine  any  question 
arising  under  the  patent  laws,  but  merely  to  enforce  a  con- 
tract to  transfer  an  inventor's- right,  was  not  one  in  which  the 
courts  of  the  United  States  had  particular  jurisdiction ;  that 
the  bill  filed  in  the  United  States  Circuit  Court,  March  21, 
1885,  being  later  than  the  one  in  band,  needed  not  to  be  con- 
sidered ;  that  as  to  the  bill  filed  June  9, 1881,  in  the  United 
States  Circuit  Court,  and  which  had  been  dismisse4  before 
this  suit  was  brought,  but  was  afterwards  taken  to  this  court 
on  appeal,  which  appeal  was  then  pending,  there  was  nothing 
in  it  to  prevent  the  maintenance  of  this  suit,  since  it  was 
strictly  a  bill  under  the  patent  laws  and  nothing  else,  while 
this  bill  could  not  have  been  filed  in  that  court  between  these 
parties,  who  were  citizens  of  Michigan,  and  it  was  very  ques- 
tionable whether  it  could  have  been  framed  as  a  proper  cross- 
bill in  that  case;  and  the  court  further  held  that  the  plaintiff 
w$is  not  estopped  by  that  litigation,  for  if  the  defendantd  had 
not  a  good  patent,  plaintiff  was  not  called  upon  to  put  in  any 
defence  which  admitted  one,  and  cotild  not  be  deprived  of  the 
right  to  vindicate  in  another  suit  such  right  as  could  not  have 
been  adequately  enforced  in  that  litigation. 

It  is  settled  that  in  order  to  justify  a  writ  of  error  from  this 
court  to  review  the  judgment  of  a  state  court,  the  record 
must  show  that  the  judgment  rested  upon  the  disposition  of  a 
Federal  question. 

In  this  case  the  state  court  did  not  decide  any  question 
arising  under  the  patent  laws,  nor  did  the  judgment  leqim^ 
to  sustain  it,  any  such  decision.  Neither  the  validity  of  the 
patenty  nor  its  construction,  nor  the  patentability  of  the  de- 
vice, was  brought  under  consideration,  even  collaterally. 
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In  the  langaage  of  Mr.  Chief  Justice  Taney,  Wilson  v. 
Sandford^  10  How.  99, 101,  the  dispute  "  does  not  arise  under 
any  act  of  Congress;  nor  does  the  decision  depend  upon  the 
construotion  of  any  law  in  relation  to  patents.  It  arises  out 
of  the  ck>ntract  stated  in  the  bill;  and  there  is  no  act  of  Con- 
gress providing  for  or  regulating  contracts  of  this  kind.  The 
rights  of  the  parties  depend  altogether  upon  common  law  and 
equity  principles.** 

Under  such  circumstances  the  correctness  of  a  decision  of 
the  highest  court  of  a  State  upon  the  merits,  based  upon 
the  existence  and  effect  of  an  agreement  such  as  that  set  up 
in  this  case,  and  not  necessarily  passing  upon  any  question 
under  the  patent  laws,  cannot  be  reviewed  by  this  court  on 
writ  of  error.  Dale  Tils  Company  v.  Hyatt^  125  U.  S.  46. 
In  that  case  it  was  held  that  an  action  upon  an  agreement  in 
writing,  by  which,  in  consideration  of  a  license  frorti  the 
patentee  to  make  and  sell  the  invention,  the  licensee  acknowl- 
edges the  validity  of  the  patent,  stipulates  that  the  patentee 
may  obtain  the  reissue  thereof,  and  promises  to  pay  certain 
royalties  so  long  as  the  patent  shall  not  have  been  adjudged 
invalid,  is  pot  a  case  arising  under  the  patent  laws  of  the 
United  States,  and  is  within  the  jurisdiction  of  the  state 
courts;  and  reference  is  made  by  Mr.  Justice  Gray,  delivering 
the  opinion  of  the  court,  to  a  series  of  decisions  sustaining  that 
conclusion.  Thus  in  Brown  v.  Shannon^  20  How.  55,  it  was 
decided  that  a  bill  in  equity  in  the  Circuit  Court  of  the  United 
States  by  the  owner  of  letters  patent  to  enforce  a  contract 
for  the  use  of  the  patent,  and  in  Wilson  v.  Sandfordj  10  Hov^. 
99,  to  set  aside  such  a  contract  because  the  defendant  had  not 
complied  with  its  terms,  was  not  within  the  acts  of  Congress 
by  which  an  appeal  to  this  court  was  allowable  in  cases  arising 
under  ihe  patent  laws,  without  regard  to  the  value  of  the 
matter  in  controversy. 

So  in  Albright  v.  Tsas^  106  U.  8.  613,  where  a  suit  was 
brought  in  a  state  court,  the  parties  thereto  being  citizens  of 
the  same  State,  for  moneys  alleged  to  be  due  to  the  plaintiff 
under  a  contract,  whereby  certain  letters  patent  granted  to 
him  were  transferred  to  the  defendant,  it  was  held  that  the 
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suit,  not  inyolving  the  validity  or  the  oonstmotion  of  the 
patents,  was  not  one  arising  under  a  law  of  the  United  States, 
and  could  not  be  removed  to  the  Circuit  Oourt 

Jn  Machine  Comfpamy  v.  SkinneTy  139  XT.  S.  293,  in  an  ac- 
tion for  breach  of  contract  in  refusing  to  account  and  pay  for 
a  certain  patented  invention,  the  Supreme  Court  of  New  York 
^fuljudged  upon  the  trial  that  plaintiff  in  error  had  agreed  to 
tise  defendant  in  error's  device  upon  all  its  machines,  and  also 
that  it  had  in  fact  used  them  or  their  mechanical  equivalent ; 
but  the  court  in  general  term,  in  affirming  the  judgment^ 
found  it  unnecessary  to  determine  whether  the  plaintiff  in 
error  had  actually  made  use  of  the  device  or  its  equivalent, 
and  held  it  to  be  liable  upon  the  ground  that  it  had  agreed  to 
use  it  upon  all  the  machines,  and  was  therefore  bound  to  pay 
its  value  as  fixed  by  the  referee.  The  judgment  was  affirmed 
by  the  Court  of  Appeals  without  an  opinion,  and  the  writ  of 
error  from  this  court  was  dismissed,  because  it  was  apparent 
that  the  case  might  properly  have  been  determired  on  a 
ground  broad  enough  to  sustain  the  judgment  without  resort 
to  a  Federal  question. 

It  has  also  been  decided  that  an  action  in  the  Circuit  Comi 
by  a  patentee  for  breach  of  an  agreement  of  the  licensee  tc 
make  and  sell  the  patented  article  and  to  pay  royalties,  in 
which  the  validity  and  the  infringement  of  the  patent  arc 
controverted,  is  a  case  ^^  touching  patent  rights,"  of  which 
this  court  has  appellate  jurisdiction,  under  section  699  of  the 
Bevised  Statutes,  without  regard  to  the  sum  or  value  in  dis- 
pute. St.  Paul  Plow  Works  v.  Starling,  127  U.  S.  376.  And 
attention  was  in  that  case  called  to  the  fact  that  the  language 
applied  to  this  subject  in  the  patent  act  of  1836,  under  which 
the  cases  of  WiUon  v.  Sandford  and  Brown  v.  Shannon^ 
supraj  were  decided;  was  that  used  in  that  act  in  defining  the 
jurisdiction  of  the  Circuit  Court  in  patent  cases,  namely, 
^^  actions,  suits,  controversies  and  cases  arising  under  any  law 
of  the  United  States  granting  or  confirming  to  inventors  the 
exclusive  rights  to  their  inventions  or  discoveries"  (6  Stat 
124),  while  by  the  act  of  1870,  the  words  were,  ^^  in  any  action, 
suit^  controversy  or  case,  at  law  or  in  equity,  touching  patent 


Digitized  by  VjOOQIC 


MABSH  If.  VIGBOUB,  SHEPJkJBD  &  GO.  357 

Opinion  of  tbe  Court 

rights''  (19  Stat  807);  and  that  this  langoage  tfas  carried 
forward  into  the  corresponding  section  of  the  Bevised  Stat- 
utes. 

The  contract  in  controversy  did  not  involve  the  existence 
nor  the  scope  of  the  monopoly  conferred  by  the  letters  patent. 
The  decree  might  indeed  famish  a  defence  to  an  action  for  the 
nnaath<mzed  appropriation  of  the  invention,  bat  that  woald 
not  bring  a  case  lying  purely  in  contract  within  the  rule  ap- 
plicaUe  when  the  validily  or  extent  of  the  patent  is  directly 
in  issue.  The  restraint  granted  by  the  decree  was  the  conse- 
quence of  sustaining  the  contract,  and  the  effect  it  might  have 
did  not  in  itself  deprive  the  state  court  of  jurisdiction  over 
the  subject  matter. 

But  it  is  argued  that  the  writ  of  error  should  be  maintained 
in  view  of  the  original  litigation  in  the  Circuit  Court  and  the 
pendency  of  the  appeal  in  this  court  when  the  decree  of  the 
state  court  was  rendered.  It  is  said  that  the  interference 
sought  to  be  enjoined  was  the  suit  which,  though  then  d^ 
termined,  was  afterwards  appealed  and  the  prosecution  of  the 
appeal  itself,  and  that  the  state  court  had  no  jurisdiction  to 
compel  a  settlement  of  an  infringement  case  brought  in  a 
United  States  court  pri<nr  to  the  action  of  the  state  court,  or 
to  enjoin  further  proceedings  in  the  nature  of  an  appeal  to 
this  court,  and  that  the  validity  of  an  authority  exercised 
under  the  United  States  was  decided  against,  or  a  right 
claimed  under  the  laws  of  the  United  States  was  denied,  by 
the  decrea    We  do  not  think  the  position  tenable. 

At  the  time  tl^is  bill  was  filed  it  had  been  decided  by  the 
Circuit  Court  of  the  United  States  that  the  alleged  patent  was 
void,  and  no  appeal  had  then  been  taken.  We  do  not  "vnder- 
stand  that  Kichols,  Shepard  &  Co.  set  up  the  fact  of  the 
institution  and  disposal  of  the  prior  suit  as  a  ground  ok  which 
it  sought  relief,  but  that  it  claimed  that  whether  the  patent 
\fas  or  was  not  valid,  it  had  bought  and  paid  for  the  right  to 
use  the  device  in  question.  The  subject  matter  of  this  suit 
differed  from  the  subject  matter  of  that  suit,  and  nothing  in 
this  suit  prevented  plaintiffs  in  error  from  prosecuting  their 
appeal,  which  they  did  with  tiie  result  that  this  court  held 
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their  patent  to  be  void.  Marsh  ▼.  ifi^oU^  138  XT.  8.  60S. 
And  it  was  not  only  hdd  that  the  patent  was  void,  beoanse  of 
the  omission  of  the  signature  of  the  Secretary  of  the  Interior^ 
but  as  the  signature  was  attached  after  the  commeDcament  of 
the  suit,  that  no  accounting  for  profits  earned  anbsequently 
could  be  claimed  therein,  as  such  accounting  could  be  de- 
^  vinanded  only  where  the  infringement  complained  of  took  place 
previously  and  continued  afterwards. 

!The  bill  in  the  Circuit  Court  ha4  been  dismissed.  So  long 
as  that  decree  stood  the  bill  could  have  no  operation  upon 
the  suit  in  the  state  court  If  the  decree  were  vacated  by 
reason  of  the  appeal,  the  pendency  of  the  latter  could  not  in 
itself  exclude  the  state  court  from  the  right  to  adjudicate 
upon  the  matters  over  which  it  had  jurisdiction  and  award 
the  rehef  it  was  competent  to  administen 

What  the  state  of  case  might  have  been  if  this  court  had 
reversed  the  decision  of  the  Circuit  Court,  sustained  the  patent 
and  directed  an  accounting,  we  are  not  called  upon  to  con- 
sider, nor  to  define  the  extent  of  the  risk  incurred  by  the 
appdlee  in  proceeding  to  a  deoiM  before  the  i^peal  was  dis* 
posed  of. 

PlaintifFs  in  error  had  the  right  to  take  their  appeal  from 
the  final  decree  of  the  Circuit  Court,  and  this  right  was  not 
denied  or  attempted  to  be  denied  by  the  state  court,  althon^ 
it  is  ingeniously  argued  that  the  decree  of  that  tribunal  may 
be  so  construed  as  to  produce  that  result  But  so  far  from 
Ihis  being  intended,  the  Supreme  Court  of  Michigan  held 
that  the  subject  matter  of  the  two  suits  was  so  different  that 
the  prosecution  of  the  one  did  not  interfere  with  the  prosecu- 
tion of  the  other.  The  view  thus  entertained  was  wholly 
inconsistent  with  any  attempt  to  interfere  with  the  plaintiffs 
in  error  in  the  prosecution  of  their  appeal,  or  any  denial  ot 
their  rigutts  in  respect  thereof. 

Whether  or  not  a  release  given  by  plaintiffs  in  error  under 
the  state  court  decree  b^ore  the  appeal  had  been  heard  would 
have  been  allowed  to  operate  aa  a  release  of  errors,  is  a  ques- 
tion that  does  not  arise.  That  decree  was  not  brought  for- 
ward on  the  hearing  of  the  appeal,  and  was  not  considered 
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by  the  ooort  in  arriving  at  its  oondosions.  If  snoh  would 
have  been  the  effect  of  this  release  if  given  as  directed,  and 
if  in  the  opinion:  of  this  court  that  effect  conld  properly  have 
been  recognized,  then  the  appeal  might  have  been  disposed 
of-otji  that  ground;  but  if  the  contention  of  counsel  were 
correct,  it  is  not  to  be  doubted  that  the  judgment  of  this 
court  would  have  been  such  as  the  circumstances  and  the  law 
required. 

Uitdoubtedly,  Nichols,  Shepard  &  Co.  might  have  set  up 
the  contract  as  a  defence  to  the  charge  of  infringement,  and 
it  was  for  the  state  court  to  determine  what  weight  the  cir- 
^umstaaoe  that  it  did  ^not  do  so  had  upon  the  question  whether 
any  sudi  contract  had  "ever  been  made.  Moreover,  it  is 
claimed  by  defendant  in  error  that  to  use  the  license  as  a 
defence  would  not  have  given  it  the  afitenative  relief  to  which 
it  was  entitled,  because  the  contract  covered  a  subject  matter 
broader  in  its  scope  than  either  tiie  first  or  second  patent. 
At  all  events  it  was  not  set  up  and  was  not  passed  upon  by 
the  Circuit  Court  or  by  this  court,  and  requires  no  further 
mention,  as  we  are  not  considering  the  case  upon  the  merits. 
And  the  same  i^emark  may  be  made  as  to  the  interference 
proceedings,  which  are  referred  to  in  argument  as  not  show- 
ing the  assertion  of  the  alleged  contract. 

In  pur  judgm^it  this  suit  was  not  one  arising  under  the 
patent  laws  of  the  United  States,  nor  did  the  decree  invi^ve 
the  denial  of  an  authority  exercised,  or  of  any  title,  right, 
privilege  or  immunity  claimed,  under  the  Constitution  or 
laws  of  the  United  States;  and  therefore,  there  being  no  Fed- 
eral question,  the  writ  of  error  must  be 

IHimiased, 
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THE  E.  A.  PACEJER,  SCULLY  Claimaiit 

APPEAL  FROM  THB  dBOUIT  OOUBT  OF  THE  UNITED  STATES  FOB  THE 
SOUTHERN  DISTBIOT  OF  NEW  YOBE. 

No.  280.    Argiud  April  8»  6, 1801.  -  Decidwl  IU7  U.  1801. 

The  general  role,  which  prevails  in  oases  tried  by  a  Clrcnlt  Court  without  a 
jury,  that  the  trial  court  is  bound  to  find  eveiy  fact  material  to  Its  oon* 
elusion  of  law,  and  that  a  refusal  to  do  so,  if  properly  excepted  to,  is 
ground  for  reversal,  prevails  also  in  admiralty  causes. 

The  libel  in  this  case  set  forth,  as  ground  for  recovery,  a  collision  between 
the  barge  Cross  Creek  in  tow  by  the  tug  Packer,  and  the  barge  Atlanta, 
In  tow  by  the  tug  Wolverton,  whereby  the  latter  barge  and  its  cargo 
suffered  material  injury.  The  main  question  at  issue  was  as  to  which 
tug  was  in  fault  After  the  Circuit  Court  had  made  its  findings  of  fact, 
the  claimant  submitted  requests  for  several  additional  findings,  which 
the  Judge  declined  to  find  otherwise  than  as  he  had  already  found. 
Among  these  was  the  following:  **The  porting  of  the  Wolverton's 
wheel,  when  she  was  about  200  feet  from  the  Packer,  was  a  change  of 
four  or  five  points  from  her  course."  It  appeared  from  the  evidence 
brought  up  with  the  exceptions  that  such  was  the  fact.  Held,  that  the 
claimant  was  entitled  to  a  finding  in  regard  to  this  point 

This  was  a  suit  in  admiralty  instituted  by  the  New  Jersey 
Lighterage  Company,  appeUee,  owner  of  the  barge  Atlanta, 
against  the  steam  tug  Dr.  John  Wolverton,  wbioh  had  the 
Atlanta  in  tow,  and  also  against  the  steam  tug  £.  A.  Packer, 
to  recover  damages  for  a  collision  between  the  Atlanta  and  a 
barge  lashed  alongside  and  in  tow  of  the  Packer,  on  her  port 
side,  known  as  Cross  Creek  Barge,  No.  6,  which  occurred  in 
the  afternoon  of  October  25, 1880,  near  the  month  of  the  East 
Eiver  in  the  harbor  of  New  York.  Service  never  having  been 
obtained  upon  the  Wolverton,  the  tase  proceeded  against  the 
Packer,  and  in  the  District  Court  a  decree  was  granted  dis- 
missing the  libel  upon  the  ground  that  the  Wolverton  was 
solely  at  fault  for  the  collision.  20  Fed.  Bep.  327.  Upon 
appesd  to  the  Circuit  Court,  this  decree  was  reversed  upon  the 
ground  .that  the  collision  was  partly  at  least  the  fault  of  the 
Packer,  and  that,  under  the  rulings  of  this  court,  the  libellant 
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was  entitled  to  recover  its  entire  damages  against  h^,  which 
amounted,  with  interest,  to  $5404.31,  for  which  a  decree  was 
rendered  against  her. 

Pursuant  to  the  act  of  February  16, 1876, 18  Stat  315,  c.  77, 
the  following  facts  were  found  by  the  Circuit  Court : 

''  First.  That  on  the  asth  day  of  October,  1880,  the  libellant 
was  the  owner  of  the  barge  Atlanta  and  was  a  common  carrier 
of  a  cargo  on  said  barge,  as  alleged  in  the  libeL 

^^Si^cond.  That  on  that  day,  in  the  afternoon,  a  collision 
occurred  between  said  barge  and  the  barge  Cross  Creek,  No.  5, 
then  in  tow  of  the  steam  tug  Packer. 

^*  Third.  That  the  barge  •  Atlanta  and  her  cargo  were  on 
that  day  taken  in  tow  by  the  steam  tug  Wolverton  at  Roberts' 
Stores  in  the  East  River,  to  be  towed  to  the  Long  Dock,  Jersey 
City,  and  were  towed  astern  of  said  tug  by  a  hawser  of  one 
hundred  and  fifty  feet  in  length  between  the  tug  and  barge. 

^^  Fourth.  That  on  that  day  the  tug  Packer  was  bound  from 
the  North  River  into  the  East  River,  having  in  tow  on  her 
port  side  the  barge  Cross  Creek,  No.  5,  loaded  with^bout  450 
tons  of  coal,  the  barge  projecting  beyond  the  bow  of  the  tug. 

"  Fifth.  As  the  Wolverton,  with  her  tow,  was  crossing  the 
mouth  of  the  East  River  the  Packer,  with  her  tow,  was  head- 
ing around  the  Battery  into  the  East  River,  passing  the  New 
York  shore  opposite  the  Barge  Office,  nearly  two  hundred 
yards  away. 

^^  Sixth.  That  the  tide  in  the  East  River  was  ebb  and  at 
about  full  strength!  The  Wolverton  and  her  tow  were  going 
with  the  tide  about  seven  miles  an  hour  and  the  Packer  and 
her  tow  were  proceeding  against  the  tide  at  a  speed'  of  about 
two  miles  an  hour. 

^^  Seventh.  That  the  Packer  and  her  tow  had  come  so  far 
around  from  the  North  River  before  seeing  the  Wolverton  as 
to  be  in  the  ebb  tide  coming  out  of  the  East  River,  and  when 
she  saw  her  was  heading  up  against  that  tide  and  was  about 
200  yards  out  from  the  shore  opposite  the  Barge  Office. 

"  Eighth.  The  vessels  saw  each  other  when  about  500  yards 
apart,  and  at  that  time  the  course  of  the  Wolverton  was  about 
N.  W.  by  N.  and  the  course  of  the  Packer  was  E.  by  N.,  and 
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as  they  approached  each  other  the  Packer  had  the  Wolverton 
on  her  starboard  bow  and  the  Wolverton  had  the  Packer  on 
her  port  bow,  the  Wolverton  being  farther  out  in  the  rivear 
from  the  New  York  shore  than  the  Packer,  and  the  vessels 
bang  upon  crossing  courses  converging  toward  the  New  York 
shore. 

^  Ninth.  As  soon  as  the  Packer  saw  the  Wolverton  she 
blew  two  blasts  of  her  steam  whistle.  She  was  then  under  a 
starboard  wheel  and  making  in  somewhat  towards  the  end  of 
the  piers,  but  upon  signalling  the  Wolverton  she  starboarded 
her  wheel  still  more.  The  Wolverton  made  no  reply  to  the 
Packer's  signals,  but  kept  on  her  course  without  abating  speed 
until  within  about  200  feet.  The  Packer  then  blew  two  more 
whistles  and  reversed  her  engines,  and  the  Wolverton  ported 
her  wheeL  The  Wolverton  passed  the  bow  of  the  Packer  and 
her  tow,  but  the  libellant's  Wge  was  unable  to  do  so,  and  her 
port  side  came  into  collision  with  the  bow  of  the  Packer's 
tow. 

"  Tenth.  At  the  time  the  Wolverton  ported  her  wheel  danger 
of  collision  was  imminent  and  a  collision  seemed  unavoidable. 

^^  Eleventh.  There  was  nothing  in  the  river  to  interfere  with 
the  navigation  of  either  vessel  The  collision  occurred  aboat 
400  or  500  feet  off  the  ends  of  the  piers  and  just  below  the 
slip  of  the  South  Ferry. 

^^  Twelfth.  There  was  no  local  usage  of  navigation  appli- 
cable to  the  situation  of  the  vessels  when  they  discovered  each 
other. 

^^  Thirteenth.  That  between  the  tide  of  the  East  Biver  and 
the  North  Biver  there  is  an  eddy  which  extends  out  about 
400  feet  from  the  Barge  Office,  and  the  Packer  had  passed 
through  this  eddy  and  reached  the  ebb  tide,  which  struck  oa 
the  port  bow  of  her  tow  and  swung  the  vessels  still  further  oflf 
shore  before  her  pilot  saw  the  Wolverton. 

"Fourteenth.  The  libellant's  barge  was  in  all  respects  prop- 
erly navigated.  By  reason  of  the  collision  the  barge  and 
cargo  sustained  serious  injury." 

The  following  conclusions  of  law  are  found : 

"  First.  The  two  tugs  being  on  crossing  courses,  it  was  the 
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duty  of  the  Packer,  having  the  Wolverton  on  her  starboard 
hand,  to  keep  out  of  the  way,  and  the  dnty  of  the  Wolyerton 
to  keep  her  course. 

^^  Second.  It  was  the  duty  of  the  Packer  to  port  her  wheel 
and  stop  and  reverse  her  engine  in  time  to  avoid  the  collision. 

"Third.  The  libellant  is  entitled  to  recover  against  the 
Packer  the  damages  sustained  by  the  collision." 

The  course  of  the  Wolverton,  as  stated  in  the  eighth  finding, 
was  subsequently  changed  by  the  Circuit  Judge  from  N.W. 
byKtoW.N.W. 

From  the  decree  entered  upon  this  finding  an  appeal  was 
taken  by  the  owner  of  the  Packer  to  this  court 

Mr.  JEdward  D.  McCarthy  (with  whom  was  Mr.  de  X, 
Eerier  on  the  brief),  for  appellant. 

Mr.  Bdbert  D,  Benedict  for  appellee. 

Kb.  Justice  Bbowk  delivered  the  opinion  of  the  court. 

This  court  has  repeatedly  held  that  under  the  act  of  Feb- 
ruary 16, 1875, 18  Stat.  315,  '^to  facilitate  the  disposition  of 
cases  in  the  Supreme  Court  of  the  United  States,  and  for  other 
purposes,"  we  are  no  longer  at  liberty  to  pass  upon  disputed 
questions  of  fact,  but  are  bound  to  accept  the  findings  of  the 
Circuit  Court  as  conclusive,  and  are  limited  to  a  determination 
of  questions  of  law  and  to  the  validity  of  such  rulings,  ex- 
cepted to  at  the  time,  as  may  be  presented  by  a  bill  or  excep- 
tions prepared  as  in  actions  at  law.  .  The  Ahbotrford^  98  U.  S. 
440;  The  Benefactor,  102  U.  S.  214;  The  Clara,  102  U.  S. 
200 ;  The  Adriatic,  103  XJ.  S.  730 ;  The  Connemara,  108  U.  S. 
352,  360 ;  WaUs  v.  Camora,  115  U.  S.  353,  363 ;  The  OazeOe 
and  Cargo,  128  U.  S.  474.  In  the  case  of  The  Atbptsford  it 
was  held  that  the  only  rulings  which  could  be  presented  for 
review  here  by^bill  of  exceptions  were  those  made  upon  ques- 
tions of  law,  following  in  this  particular  a  multitude  of  prior 
rulings  under  analogous  statutes.  This  was  also  affirmed  in 
The  Annie  Lifideley,  104  .U.  S.*185,  with  an  additional  remark 
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by  Mr.  Justice  Woods,  that  "where  the  Circuit  Court  has 
passed  on  all  the  isstces  we  cannot  listen  to  complaints  that  it 
has  refused  to  find  certain  facts  which  it  was  asked  to  find,  or 
has  found  certain  other  facts  which  the  weight  of  the  testi- 
mony did  not  warrant." 

It  does  not,  however,  necessarily  follow  that  this  court  is 
bound  to  determine  the  case  upon  the  precise  facts  found  by 
the  Circuit  Court,  if,  in  its  opinion,  such  findings  are  ambig- 
uous, contradictory  or  incomplete,  or  fail  to  establish  a  satis- 
factory basis  for  a  decision.  The  Circuit  Court  is  bound  to 
pass  upon  and  find  every  material  and  ultimate  fact  necessary 
to  a  proper  determination  of  the  question  of  liability,  and,  in 
case  of  refusal  to  make  such  finding,  an  exception  may  be 
taken  thereto,  which  can  be  considered  by  this  court  upon 
appeal  It  cannot  be  that  this  court  is  concluded  by  a  finding, 
for  instance,  of  a  single  material  fact  tending  to  show  fault  on 
the  part  of^  one  vessel,  when  there  is  uncontradicted  evidence 
of  other  facts,  which  show  either  that  this  fault  did  not  con- 
tribute to  the  collision,  or  that  there  were  contributing  faults 
upon  the  part  of  the  other  vessel  which  might  make  a  case  for 
a  division  of  damages.  If  a  Circuit  Court  could  find  as  a  fact 
that  a  collision  was  due  to  the  fault  of  one  vessel,  an  appeal  to 
this  court  would  be  useless,  and  unless  the  findings  set  forth 
all  the  material  facts,  the  ultimate  finding  of  fault  becomes 
more  or  less  a  finding  of  a  fact,  when  it  should  be  a  legal 
inference  from  other  facts. 

The  question  is  by  no  means  a  new  one  in  this  court.  In 
The  Francis  Wright,  105  U.  S.  881,  387,  it  was  said  by  Chief 
Justice  Waite  that  "  if  the  Circuit  Court  neglects,  or  refuses, 
on  request,  to  make  a  finding  one  way  or  tlie  other  on  a  ques- 
tion of  fact,  material  to  the  determination  of  the  cause,  when 
evidence  has  been  adduced  on  the  subject,  an  exception  to 
such  refusal  taken  in  time  and  properly  presented  by  a  bill  of 
exceptions  may  be  considered  here  on  appeaL  8o,  too,  if  the 
court,  against  remonstrance,  finds  a  material  fact  which  is  not 
supported  by  any  evidence  whatever,  and  exception  is  taken, 
a  bill  of  exceptions  may  be  used,  to  bring  up  for  review  the 
ruling  in  that  particular.    In  the  one  case  the  refusal  to  find 
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wonld  be  equivalent  to  a  roling  that  the  fact  was  immaterial ; 
and  in  the  other,  that  there  was  some  evidence  to  prove  what 
is  found  when  in  truth  there  was  none.  Both  these  are  ques- 
tions of  law,  and  proper  subjects  for  review  in  an  appellate 
court."  It  was  indicated  that  the  bill  of  exceptions  '^must 
be  prepared  as  in  actions  at  law "  where  it  is  used,  '^  not  to 
draw  the  whole  matter  into  examination  ag^in,"  but  only  sep- 
arate and  distinct  points,  and  those  of  law.  This  practice  was 
approved  in  Merchcmti  Ins.  Co.  v.  AUen^  121  U.  S.  67.  In 
The  John  H.  Pearson^  121  U.  8.  469,  the  question  arose  as  to 
what  was  meant  by  the  term  "Northern  Passage"  from  Gib- 
raltar to  New  York,  and  it  was  held  that  the  court  below 
should  have  ascertained  from  the  evidence  what  passages 
there  were  which  vessels  were  accustomed  to  take,  and  then 
determine  which  of  them  the  vessel  was  allowed  by  its  con- 
tract to  choose  as  the  northern,  and  the  decree  was  reversed 
and  the  case  remanded  for  further  proceedings  upon  this 
ground. 

There  is  no  practice  under  this  statute  which  is  peculiar  to 
oourts  of  admiralty.  The  rule  is  general,  that  wherever  the 
trial  court  finds  the  facts  and  the  conclusions  of  law  therefrom 
it  is  bound  to  find  every  fact  material  to  its  conclusion,  and  a 
refusal  to  do  so,  if  properly  excepted  to,  is  a  ground  for  rever- 
sal Thus,  in  cases  tried  by  the  court  without  a  jury,  under 
Eev.  Stat,  sections  649  and  700,  the  findings  of  the  Circuit 
Court  are  conclusive  upon  this  court,  and  the  power  of  this 
court  to  review  extends  only  to  the  su£Sciency  of  the  facts 
found  to  support  the  judgment,  Tyng  v.  Orvnndl^  92  U.  S.  467; 
and  if  not  sufficient,  the  case  may  be  remanded  for  trial  upon 
other  issues  involved  therein.  Ec  paHe  French^  91  U.  S.  423. 
The  findings  of  the  court  under  these  sections  are  treated  as  a 
special  verdict,  aiki  are  gauged  by  the  rules  applicable  to  them, 
if  orris  v.  Jackson^  9  WalL  125 ;  Copdm  v.  Insurance  Co.^  9 
WalL  461,  467;  Supervisors  Y.^EenmcoU,  103  U.  S.  654 ;  and, 
as  was  said  in  Qr<iham  v.  Bayne^  18  How.  60,  63,  "  if  a  spe- 
cial verdict  be  ambiguous  or  imperfect  —  if  it  find  but  the  evi- 
dence of  facts,  and  not  the  facts  themselves,  or  finds  but  part 
of  the  fitots  in  issue,  and  is  silent  as  to  others,  it  is  a  mistrial, 
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and  the  ooort  of  error  must  order  a  venire  de  novo.  They  can 
render  no  judgment  on  an  imperfect  verdict,  or  case  stated." 

Under  a  similar  method  of  procedure  in  several  of  the 
States  it  is  held  that  the  findings  must  contain  all  the  facts 
and  circumstances  necessary  to  a  proper  determination  of  the 
questions  inyolved ;  and  in  default  thereof,  the  judgment  of 
the  court  below  will  be  reversed,  and  the  case  sent  back  for  a 
new  trial.  Wood  v.  Za  JRvs^  9  Michigan,  168 ;  Howerter  v. 
KeUy^  23  Michigan,  337 ;  Adams  v.  Champion^  31  Michigan, 
233 ;  Briggs  v.  Brw^haSer^  43  Michigan,  330 ;  Bates  v.  WUbuTy 
10  Wiscon«in,  415 ;  Addlemcm  v.  Erwir^  6  Indiana,  494. 

The  facts  found  in  the  present  case  are  substantially,  that 
the  Wolverton  and  her  tow  were  bound  from  Boberts'  Stores, 
in  the  East  Biver,  upon  the  Brooklyn  side,  to  the  Long  Dock, 
in  Jersey  City,  upon  a  W.N.W.  course,  and  at  a  speed  of 
about  seven  miles  an  hour.  The  Packer,  with  her  barge 
alongside,  constituting  in  fact  one  vessel,  was  heading  around 
the  Battery  into  the  East  Biver,  and  at  the  time  she  first  saw 
the  Wolverton  was  upon  a  course  E.  by  N.,  and  heading 
against  a  strong  tide,  at  a  speed  of  about  two  miles  an  hour. 
.'The  two  vessels  made  each  other  about  five  hundred  yards 
apart.  From  this  statement  of  their  respective  headings  it  is 
quite  evident,  and  the  court  also  finds  as  a  fact,  that  they 
were  upon  crossing  courses ;  that  the  Packer  had  the  Wolver- 
ton on  her  starboard  side,  and  was  bound,  under  the  19th 
Bule  of  §  4233,  to  keep  out  of  her  way. 

In  fulfilling  this  obligation,  however,  Bhe  was  entitled  to 
act,  within  the  limitations  imposed  by  the  requirements  of 
good  seamanship,  upon  the  judgment  of  her  master,  and 
to  put  her  helm  to  port  or  starboard ;  and  there  was  a  correla- 
tive duty,  no  less  iijiperative,  on  the  part  of  the  Wolverton 
"  to  keep  her  course."  Bule  83.  The  Sea  ChuU,  28  WalL  165, 
176 ;  New  York  cfee.  Steamship  Co.  v.  RwnbaU^  21  How.  872, 
384;  The  Adriatic,  107  U.  S.  512,  618.  WhUe  this  duty  of 
avoidance  is  ordinarily  performed  by  porting  and  passing 
under  the  stem  of  the  other  vessel,  and  while  this  is  evidently, 
under  ordinary  circumstances,  the  safer  and  more  prudent 
course,  cases  not  infrequently  occur  where  good  seamanship 
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sanctions,  if  it  does  not  require,  that  the  manoeuvre  shall  be 
executed  by  starboarding  and  crossing  the  bows  of  the 
approaching  vessel  Of  course,  in  doing  this  the  steamer 
takes  the  risk  that  the  approaching  vessel,  while  fulfilling  her 
own  obligation  of  keeping  her  course,  may  reach  the  point  of 
intersection  before  she  has  passed  it  herself;  and  hence  at 
night,  or  in  thick  weather,  the  manoeuvre  would  be  likely  to 
be  attended  with  great  danger.  In  the  present  case,  however, 
there  were  circumstances  which  indicate  that  the  selection  of 
this  course  may  have  been  such  an  exercise  of  discretion  upon 
the  part  of  the  master  as  was  not  inconsistent  with  sound 
judgment  and  good  seamanship.  It  was  broad  daylight,  the 
weather  was  clear,  and  a  careful  lookout  could  not  fail  to  hear 
the  signals  of  an  approaching  vessel,  and  to  estimate  properly 
her  course,  her  bearings  and  her  distance.  There  was  a 
strong  tide  ebbing  out  of  the  East  Biver,  and  the  Packer  was 
making  her  way  slowly  and  with  some  apparent  difficulty 
against  it.  It  was  obviously  to  her  advantage  to  keep  as  near 
to  the  piers,  heading  as  she  was  directly  against  the  tide,  as 
it  was  possible  to  do,  since  such  a  decided  porting  as  would  be 
necessary  to  avoid  the  Wolverton  and  her  tow  would  have 
compelled  her  to  take  the  full  force  of  the  tide  upon  her  port 
side,  and  exposed  her  to  a  strong  outward  drift,  as  well  as 
to  the  probability  of  the  Atlanta  sagging  down  upon  her. 
Whether  the  starboarding  of  the  Packer  was  a  fault  or  not 
would  depend  largely  upon  the  question  whether,  assuming 
that  the  Wolverton  kept  her  course  and  maintained  her  then 
rate  of  speed,  either  vessel  would  pass  the  point  of  intersection 
before  the  other  reached  it.  If  it  were  clear  that  no  collision 
would  have  occurred  had  the  Wolverton  kept  her  course,  then 
the  starboarding  of  the  Packer  was  not  a  fault,  since  the 
point  of  intersection  would  either  be  ahead  or  astern  of  the 
Packer.  But  if  such  starboarding  was  likely  to  involve  risk 
of  a  collision,  then  of  course  it  was  a  fault. 

It  was  suggested  upon  the  argument  that  there  was  a  rule 
of  the  supervising  inspectors,  making  it  obligatory  upon  a 
crossing  steamer  to  avoid  the  one  having  the  right  of  way  by 
porting  her  helm  in  all  cases.    But  no  such  rule  is  incorporated 
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in  the  record  or  in  the  briefs,  and  it  is  not  a  regulation  of 
which  we  can  take  judicial  notice.  Bat  even  i!^  such  rule  were 
proved,  it  is  by  no  means  clear  that  the  circumstances  of  this 
case  would  not  bring  it  within  the  exception  contained  in  the 
24th  Bule  of  '^  special  circumstances  "  requiring  a  departure 
from  the  general  regulations. 

Whether  the  Packer  was  guilty  of  fault  in  starboarding 
or  not,  the  duty  of  the  Wolverton  was  clear.  She  was  bound 
(1)  to  keep  her  course,  and  (2)  to  check  her  speed,  if  there  was 
apparent  risk  of  a  collision,  and,  if  necessary  to  avoid  imme- 
diate danger,  to  stop.  She  did  neither.  The  8th  finding  is 
that  'Hhe  vessels  saw  each  other  when  about  500  yards 
apart ; "  and  the  9th,  that  '^  as  soon  as  the  Packer  saw  the 
Wolverton  she  blew  two  blasts  of  her  steam  whistle.  She 
was  then  under  a  starboard  wheel  and  making  in  somewhat 
toward  the  end  of  the  piers.''  There  is  no  finding  whether  the 
signals  of  the  Packer  -were  heard  by  the  Wolverton  or  not; 
but  it  is  fairly  inferable  that  if  the  whistles  were  blown  at  a 
distance  of  600  yards  they  would  be  or  ought  to  have  been 
heard,  and  under  such  circumstances  the  porting. of  the  Wol- 
verton was  a  gross  fault,  unless  it  can  be  excused  by  the  immi- 
nence of  the  peril  The  Corsica,  9  WaU.  630.  The  10th  find- 
ing bears  upon  this  point  and  is  as  follows:  '^  At  the  time  the 
Wolverton  ported  her  helm,  danger  of  collision  was  imminent 
and  a  collision  seemed  unavoidable."  It  is  difficult  to  give  a 
satisfactory  interpretation  to  this  finding.  While  it  is  a  famil- 
iar law  of  collision  that  a  wrong  order  given  in  extremis,  or, 
as  some  of  the  authorities  say,  '^  to  ease  the  blow,''  will  not  be 
treated  as  a  fault,  such  principle  manifestly  has  reference  to  a 
collision  between  the  vessel  guilty  of  the  wrong  order  and  the 
approaching  vessel.  Now  no  such  collision  took  place  in  this 
case,  since  it  was  the  Atlanta  and  not  the  Wolverton  which 
received  the  blow.  It  would  seem,  too,  the  finding  that  the 
collision  ^^  seemed  unavoidable  "  could  not  have  had  reference 
to  a  collision  between  the  Packer  and  the  Atlanta,  since  the 
latter  was  150  feet  astern  of  the  Wolverton,  and  to  bring 
about  a  collision  between  her  and  the  Packer,  or  the  Padcer's 
tow,  (which  being  lashed  alongside  may  be  treated  as  identi- 
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cal  with  the  Packer,)  it  was  necessary  for  the  Wolverton  to 
cross  firom  the  starboard  to  the  port  bow  of  the  Packer,  and 
to  drag  the  Atlanta  ond^  the  bow  of  the  latter.  Indeed,  it 
seems^  impossible  to  exonerate  the  Wolverton  in  view  of  the 
other  finding,  that  the  vessels  saw  each  other  when  about  500 
yards  apart,  and  that,  as  soon  as  the  Packer  saw  the  Wol- 
verton,  that  is,  at  this  distance  of  500  yards,  she  blew  two 
blasts  of  her  steam  whistle.  Hearing  this  signal  as  she  did, 
or  as  she  was  bound  to  do,  the  porting  of  the  Wolverton  must 
almost  of  necessity  have  brought  about  a  collision.  The  whis- 
tle was  a  signal  to  her  that  porting  was  the  one  thing  she 
must  not  do.  If,  in  fact,  as  testified  by  her  pilot,  the  Wolver- 
ton ported  four  or  five  points  before  the  collision  took  place, 
it  not  only  disposes  of  the  lOth  finding  but  shows  that  the 
collision  was  largely,  if  not  wholly,  the  fault  of  the  Wol- 
verton. 

The  Wolverton  seems  also  to  have  been  at  fault  for  exces- 
sive speed.  If.  the  officer  in  charge  were  satisfied  that  the  sig- 
nals of  the  Packer  and  her  apparent  starboarding  were  an 
error  and  involved  a  risk  of  collision,  it  was  his  duty,  under 
Rule  21,  to  slacken  speed  before  crossing  her  bows,  or,  if  nec- 
essary, to  stop,  or  even  to  reverse,  if  it  could  be  done  without 
danger  to  tow.  This  rule  was  applied  by  the  House  of  Lords 
to  a  collision  between  crossing  vessels  in  the  recent  case  of 
The  JUemnonj  62  Law  Times  (N.  S.),  84;  51  (7.  6  Asp.  Mar. 
Law  Gases,  488,  wherein  it  was  declared  to  be  the  duty  of  the 
vessel  entitled  to  keep  her  course  to  comply  with  the  rule  aa 
to  slackening  speed,  or  stopping  and  reversing,  if  necessary^ 
and  if  she  does  not  do  so,  the  burden  is  upon  her  to  show  that 
to  continue  her  speed  was  in  fact  the  best  and  most  seaman- 
like manoduvre  under  the  circumstances,  It  is  not  easy  to  see 
how,  under  any  view  of  the  facts,  the  Wolverton  can  be  exon- 
erated from  fault  in  this  particular. 

It  appears  from  the  bill  of  exceptions  that,  after  the  Circuit 
Ck>urt  had  made  its  findings  of  fact  in  this  case,  eight  addi- 
tional findings  were  submitted  by  the  claimant,  which  the 
Circuit  judge  declined  to  find  otherwise  than  he  had  already 
found,  except  with  regard  to  the  compass  course  of  the  Wol- 
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verton,  whioh  he  had  found  to  be  N.W.  by  N.  by  mistake. 
We  have  already  held  that  the  Circuit  Court  is  bound  to  find 
all  such  facts  as  are  material  and  necessary  to  a  correct  deter- 
mination of  the  question  of  liability  involved.  Upon  examina- 
tion of  these  proposed  findings  in  connection  with  the  evidence 
set  out  in  the  bill  of  exceptions,  we  think  that  most  of  them 
are  immaterial,  or  are  covered  by  the  findings  actually  made. 
The  sixth,  however,  is  important,  and  reads  as  follows:  ^^The 
porting  of  the  Wolverton's  wheel  when  she  was  about  200  feet 
from  the  Packer  was  a  change  of  four  or  five  points  from  her 
course."  We  think  the  claimant  was  entitled  to  a  finding  in 
regard  to  this  point.  It  would  also  have  been  more  satisfac- 
tory if  the  court  had  found  the  number  of  points  the  Packer 
swung  under  the  order  to  starboard  given  ^'  upon  signalling  the 
Wolverton,"  as  found  in  the  ninth  finding.  But  as  no  request 
was  made  for  a  finding  upon  this  point,  and  no  exception 
taken  to  the  omission,  it  is  now  too  la^  for  the  claimant  to 
demand  it. 

The  decree  of  the  court  helaw  voQl  he  reivcreed^  and  the  cctse 
remanded  for  further  proceedinge  iih  ooftformity  wUh  this 
opinion. 


In  re  WOOD,  Petitioner. 

APPEAL  FBOM  THE  dSOUn  OOUBT  OF  THB  UNirED  STATES  FOB  THE 
80UTHEBN  DISTRICT  OF  KEW  YOBK, 

No.  1581.    Decided  May  11, 1801,  and  reported  onfe-  page  3T8. 

Concurring  opinion  of  Mr.  Justice  Field. 

I  ooNcus  in  the  judgment  in  this  case,  but  not  in  all  the 
views  expressed  in  the  opinion.  I  adhere  to  what  I  said  in 
my  dissent  in  the  case  of  Neal  v.  Delaware^  103  U.  S.  370, 405, 
409,  that  there  is  nothing  in  the  late  amendments  to  the  Ck>n- 
stitution,  the  Thirteenth,  Fourteenth  and  Fifteenth,  which 
requires  that  colored  citizens  shall  be  summoned  on  juries. 
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grand  or  petit,  in  order  to  seoore  to  persons  of  their  race 
justice  and  equality  in  the  administration  of  the  law;  and, 
farther,  that  the  manner  in  which  jurors  to  senre  in  the  state 
courts  shall  be  selected,  and  the  qualifications  they  shall  pos- 
sess, are  matters  entirely  of  state  regulation. 


HAEDIN  V.  JORDAN. 

SBBOB  TO   THB    OIKOUIT  OOUBT    OF  THB   UNITED   STATES  FOB  THS 
KOBTHEBN    DI8TBI0T  OF  ILLINOIS. 

No.  181.    Argned  Januarj  S3,  S6,  S7, 1891. — Dedded  Ifoy  11, 1801. 

In  ^eetment  a  pUtntlffmiist  stand  or  fall  bj  his  own  title,  and  cannot  avail 
himself  of  a  defect  in  the  title  of  the  defendant. 

Grants  by  the  United  States  of  Its  public  lands  bounded  on  streams  and 
other  waters,  made  withont  reservation  or  restriction,  are  to  be  constroed, 
as  to  their  effect,  according  to  the  law  of  the  State  in  which  the  lands  lie. 

It  depends  npon  the  laws  of  each  State  to  what  extent  the  prerogative  of 
the  State  to  lands  under  water  shall  extend.    The  cases  reviewed. 

A  Judicial  decision  of  the  present  day,  made  by  the  court  of  highest  author- 
ity in  Great  Britain,  is  entitled  to  the  highest  consideration  on  a  question 
of  pure  common  law. 

By  the  common  law,  under  a  grant  of  lands  bounded  on  a  lake  or  pond 
which  is  not  tide-water  and  is  not  navigable,  the  grantee  takes  to  the 
centre  of  the  lake  or  pond,  ratably  with  other  riparian  proprietors  if 
there  be  such :  and  this  rule  prevailed  in  Illinois  when  the  patent  to  the 
plaintiff's  ancestor  was  granted  in  1841,  and  is  stiU  the  law  of  that  State, 
notwithstanding  the  opinion  of  its  highest  court  in  TrmUt$  of  Schools  v. 
8chroU,  120  Illinois,  609.         ^ 

The  ruling  of  the  Supreme  Court  of  Illinois  in  its  opinion  in  TnuteeM  of 
Schools  V.  Schroll,  120  Illinois,  509,  that  a  grant  of  lands  bounded  by  a  lake 
or  stream  does  not  extend  to  the  centre  thereof,  was  not  necessary  to  the 
decision  of  the  case,  and,  being  opposed  to  the  entire  course  of  previous 
decisions  in  that  State,  it  is  disregarded. 

The  adverse  decision  of  the  land  department  dpes  not  estop  plaintiff,  be- 
cause it  had  no  jurisdiction  over  the  case. 

Ejectment.    Judgment  for  the  defendant.    The  plaintiff 
sued  out  this  writ  of  error.    The  case  is  stated  in  the  opinion. 
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2£r.  Thomas  Dent  for  plaintiff  in  error. 

Mr.  W.  C.  Ooudy  for  defendant  in  error. 

Mb.  JusnoE  Bsadlby  delivered  the  opinion  of  the  coort. 

This  is  an  action  of  ejectment  brought  by  Gertrude  H. 
Hardin,  the  plaintiff  in  error,  to  recover  possession  of  certain 
fractional  sections  of  land  lying  on  the  west  and  south  sides 
of  a  small  lake  in  Cook  County,  Illinois,  situate  about  a  dozen 
miles  south  of  Chicago,  and  two  or  three  miles  from  Lake 
Michigan ;  and  also  to  recover  the  land  under  water  in  front 
of  said  fractional  sections  and  land  from  which  the  water 
retires  at  low  water.  The  lake  is  two  or  three  miles  in  extent, 
and  the  main  question  in  the  cause  is,  whether  the  title  of  the 
riparian  owner  on  such  a.  lake  extends  to  the  centre  of  the 
lake,  or  stops  at  the  water's  edge.  The  court  below  decided 
that  the  plaintiff's  title  only  extended  to  low-water  mark,  and 
to  that  extent  gave  judgment  for  the  plaintiff,  but  as  to  all 
the  lajid  under  permanent  water,  gave  judgment  for  the  defend- 
ant. The  question  is  of  much  importance,  and  deserves  a  care- 
ful consideration.  Some  question  was  made  in  the  argument 
whether  the  pleadings  presented  the  points  at  issue  with 
sufficient  distinctness.  We  think  they  do,  and  shall  not  waste 
any  time  on  that  point. 

The  annexed  diagram  shows  the  situation  of  the  property, 
i&  delineated  on  the  plat  of  the  government  survey,  made  in 
1834-5.  The  plaintiff  claimed  under  a  patent  from  the  United 
States,  granted  to  her  ancestor,  John  Holbrook,  in  1841,  for 
the  following  fractional  quarter  sectibns,  to  wit:  S.E.  frac- 
tional quarter  of  section  19,  N.E.  fractional  quarter  of  section 
30  and  east  part  of  S.E.  fractional  quarter  of  section  30,  desig- 
nated by  the  letters  A,  B  and  C  on  the  plat.  The  defendant 
disclaimed  any  interest  in  the  fractional  quarter  sections  them- 
selves, but  claimed  all  the  land  in  front  of  them,  whether 
covered  with  water  or  not,  by  virtue  of  various  patents 
granted  in  1881. 

The  cause  was  twice  tried  before  the  court  without  a  jury ; 
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OotUne  of  offldal  plat  of  the  Fractional  Township  87  North,  Baage  15  Bast, 
as  per  goyemment  survey  of  1A84-5. 


Holbrook's  patent,  under  which  plaintiff  chdms,  was  fbr  S.E.  fractional  \ 
Sec.  19;  N.E.  fractional  i  Sec.  30;  East  fraction  S.E.  ^  Sec  80.  designated 
by  the  letters  A,  B,  C. 
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first,  before  Judge  Blodgett  in  1883;  and,  secondly,  before 
Judge  Gresham  in  1885,  a  second  trial  in  an  action  of  ejectment 
being  allowed  as  of  course  under  an  Illinois  statute.  Hurd's 
Rev.  Stat.  111.  599 ;  111.  Rev.  Stat.  1845,  p.  208.  The  same 
result  Was  arrived  at  on  each  trial.  Judge  Blodgett  delivered 
an  opinion  which  is  reported  in  16  Fed.  Rep.  823.  Judge 
Gresham  did  not  deliver  an  opinion.  He  made  a  special 
finding  of  facts,  on  which  judgment  was  rendered,  and  a  bill 
of  exceptions  presents  the  evidence  offered  by  the  defendant 
in  opposition  to  the  plaintiff's  claim.  This  evidence,  tended  to 
prove  that  there  was,  in  fact,  within  the  meander  lines  of  the 
public  survey,  of  the  lake  a  streak  or  tongue  of  upland  not 
covered  by  water  at  its  ordinary  height;  and  showed  the  ac- 
tion of  the  land  department  in  ordering  a  survey  of  the  bed  of 
the  lake,  and  a  grant  of  the  same  to  different  parties — which 
evidence  was  objected  to  by  the  plaintiff,  and  an  exception 
taken.  The  result  of  this  evidence  is  expressed  in  the  special 
finding  of  the  court. 

The  special  finding  of  facts  was  as  follows : 

''(1.)  That  plaintiff  is  3eized  in  fee  of  the  southeast  frac- 
tional i  of  section  nineteen  (19),  the  northeast  fractional  ^  and 
the  east  fraction  of  the  southeast  fractional  ^  of  section  thirty 
(30),  all  in  township  thirty-seven  (37)  north,  of  range  fifteen 
(15)  east,  in  Cook  County,  State  of  Illinois,  as  per  patent  from 
the  United  States  of  America  to  John  Holbrook,  plaintiff's 
ancestor,  dated  May  20,  1841,  in  which  patent  the  grant  of 
said  lands  is  recited  to  be  '  according  to  the  official  plat  of  the 
survey  of  the  said  lands  returned  to  the  General  Land  Office 
by  the  surveyor  general ; '  that  said  patent  was  based  upon  an 
entry  by  said  John  Holbrook,  made  in  the  year  1838,  at  the 
United  States  land  office  in  Chicago,  Illinois. 

"  (2.)  The  government  survey  of  lands  in  fractional  town- 
ship thirty-seven  (37)  aforesaid  was  made  in  the  years  1834 
and  1835,  and  the  field-notes  thereof  as  to  the  lands  in  ques- 
tion were  as  follows,  to  wit:  [The  field-notes  are  then  given 
in  extensoy  expressly  describing  the  meander  line  of  the  frac- 
tional sections  as  being  "  along  the  margin  of  the  lahe^^  from 
the  intersection  of  the  south  margin  thereof  with  the  Indiana 
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state  line,  and  thenoe  going  westwardly,  northwardly  and  east- 
wardly,  around  the  entire  contour  of  that  portion  of  the  lake 
which  is  situated  in  the  State  of  Illinois.  The  finding  of  the 
court  then  introduces  the  plat  made  from  said  survey  and  field- 
notes  for  the  local  land  office,  the  surveyor  general's  office, 
and  the  General  Land  Office,  which  shows  the  said  fractional 
sections  bounded  on  said  lake,  and  the  words  '' Navigable 
lake"  written  on  the  body  of  the  portion  representing  the 
lake,  as  in  the  annexed  diagram.  The  finding  then  proceeds 
as  follows:] 

"  (4.)  The  body  of  water  shown  upon  the  plat  referred  to 
as  a  navigable  lake  was  in  fact  meandered  by  the  surveyor, 
the  meander  line  being  run  substantially  upon  the  margin  of 
said  lake,  as  shown  by  said  plat,  save  as  follows,  viz. :  That 
the  said  line  was  carried  across  a  certain  ridge  of  land  extend- 
ing from  the  centre  of  fractional  sec.  20^  in  said  township, 
in  a  southerly  direction  towards  the  point  of  land  shown  in 
said  plat  as  comprising  the  east  fraction  of  the  southeast  quar- 
ter of  sec.  30  and  fractional  sec.  29,  in  said  township,  said 
ridge  or  strip  of  land  thus  projecting  into  sai^  body  of  water 
southerly  about  220  rods,  being  of  varying  width  and  eleva- 
tion and  covered  with  timber  —  oak,  hickory,  elm,  ash,  poplar, 
linden  and  hackberry — three  feet  in  diameter  and  under; 
the  width  of  said  ridge,  limiting  it  to  dry  land  at  ordinary 
stage  of  water,  b^ing  over  28  rods  at  the  north  and  of  varying- 
width,  being  in  some  places  slightly  wider  and  at  some  nar- 
rower, extending  to  a  depression  about  140  rods  south,  and 
thence  south  of  a  general  character  but  slightly  narrower 
and  lower  a  distance  of  about  80  rods,  at  the  last-named  point 
said  ridge  disappearing,  and  from  there  to  a  point  south  about 
80  or  90  rods  the  bed  and  growth  are  of  the  same  general 
character  as  the  bed  and  growth  along  the  margin  of  the  lake, 
and  on  eithier  side  of  the  ridge  reeds  and  coarse  grass  growing 
in  the  water  and  there  being  nothing  but  such  growth  to 
obstruct  the  flow  of  water  from  one  side  to  the  other,  the 
depth  at  this  point  being  sufficient  at  high  water  to  enable 
skiffs  and  small  boats  to  be  rowed  through  from  one  side  to 
the  other,  the  water  west  having  for  many  years  been  known 
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as  Hyde  Lake,  in  ordinary  speech,  while  that  to  the  east  has 
been  currently  known  as  Wolf  Lake,  said  space  or  distance 
last  described  being  marsh  land  at  low  water;  that  at  the 
south  limit  of  the  tract  last  described  is  a  small  body  of  land 
known  as  Elm  Island  or  Fogli's  Place,  of  the  extent  of  1^  or 
2  acres,  upon  which  timber  grows  of  the  same  character  as 
that  on  said  ridge,  to  the  south  of  which  for  about  50  rods 
there  is  water  at  high  stages  and  marsh  at  medium  stages,  at 
which  point  or  distance  the  ridge  appears  again  as  dry  land 
about  30  rods  to  a  little  east  of  north  from  the  north  point  of 
the  meander  line  of  the  point  of  land  comprising  fractional 
section  29,  etc.,  before  referred  to,  there  being  also  a  small 
knoll  bearing  a  number  of  small  trees  or  bushes  about  20 
rods  northwest  from  the  northerly  point  of  the  ridge  last 
mentioned. 

"  Upon  the  entire  western  margin  of  the  water  shown  on 
the  plat  and  extending  .some  20  or  25  rods  east  from  the 
meander  line,  and  also  on  the  east  and  west  margin  of  the 
dry  land  of  said  ridge  to  the  north,  as  well  as  in  the  space 
between  said  ridge  and  Elm  Island  and  in  the  space  above 
described  south  of  said  Elm  Island,  the  vegetation  is  solely  a 
marsh  ^growth  of  reeds^  and  coarse  or  swamp  grass  growing 
in  the  water  and  of  a  uniform  character,  and  the  same  is  true 
as  to  the  southerly  portion  of  the  lake  west  of  plaintiJBTs  land 
in  the  east  fraction  of  the  southeast  fractional  \  of  said  sec- 
tion 30.  The  physical  condition  west  of  the  meander  of  said 
east  fractional,  etc.,  is  the  same  for  a  distance  of  91  or  more 
rods  westerly  as  it  is  generally  at  and  along  said  meander 
line,  the  same  character  of  growth  as  aforesaid  appearing  in 
the  water  at  ordinary  and  high  stages  for  said  distance  west 
of  said  line,  the  greater  part  of  plaintiffs  said  land  in  said  east 
fraction  of  the  southeast  fractional  quarter  of  said  section  30 
being  wet  and  unfit  for  cultivation  and  only  slightly  higher 
than  that  to  the  w-est,  there  being  2^^  acres  in  said  east  frac- 
tion, treating  the  meander  line  as  a  boundary,  in  the  form  of 
a  right-angle  triangle,  with  its  base  resting  on  the  south  sec- 
tion line  with  the  meander  line  as  a  western  boundary  thereof. 
The  point  at  which  to  the  south  the  open  water  of  said  lake 
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ceases  and  marsh  grass  begins  is  several  rods  north  of  the 
south  line  of  said  section  80.  The  physical  conditions  of  the 
land  and  water  are  substantially  what  they  were  at  the  time 
of  the  original  survey ;  that  said  lake  or  lakes  are  not  navigable 
waters. 

"  (5.)  At  the  time  of  said  government  survey  there  was  a 
natural  outlet  for  said  lake  towards  the  northeast  into  Lake 
Michigan  through  Wolf  Biver,  said  river  being  about  1\  miles 
long  and  from  6  to  14  feet  in  depth ;  but  such  outlet  was  and 
has  continued  to  be  subject  to  interruption  by  the  formation  of 
a  sand  bar  across  the  mouth  thereof  upon  the  shore  of  Lake 
Michigan.  There  was  also  an  outlet  from  the  westerly  por- 
tion of  said  lake  into  the  Calumet  River,  shown  on  said  plat 
as  Little  Ealamick,  said  outlet  into  the  Calumet  River  running 
in  a  westerly  direction  through  the  fractional  north  ^  of  said 
section  30  to  its  connection  with  said  Calumet  River. 

"  (6.)  The  level  of  water  in  said  lake  or  lakes  is  subject  to 
fluctuations  alike  from  the  operation  of  the  change  of  the  level 
of  Lake  Michigan  from  storms,  winds,  etc.,  and  also  from  the 
operation  of  rains,  thaws,  evaporations,  etc.;  but  said  'lake' 
or  lakes  is  or  are  occupied  by  permanent  water,  and  substan- 
tially the  entire  bottom  thereof  is  below  the  mean  level  of 
Lake  Michigan,  and  the  greater  portion  of  it  is  below  extreme 
low  water  in  said  Lake  Michigan,  so  that  said  '  lake '  or  lakes 
never  become  entirely  dry,  nor  has  any  considerable  portion 
thereof  within  its  margin,  as  shown  by  the  said  government 
plat,  ever  been  fit  for  cultivation  except  as  to  said  Elm  Island 
and  said  ridge  hereinabove  described. 

"  (7.)  That  at  times  of  high  water,  however  produced,  the 
water  in  said  lake  or  lakes  extends  to  and  beyond  the  limits 
that  it  occupied  at  the  time  of  said  government  survey. 

"That  a  level  of  Lake  Michigan  has  been  adopted  in  all  sur- 
veys in  Cook  County  called  datura  ;  that  the  extreme  rise  and 
fall  of  Lake  Michigan  is  from  5  feet  above  datum  to  one  foot 
below  datum ;  that  the  average  level  of  v/ater  in  Lake  Michi- 
gan is  about  1.8  feet  above  datum. 

"  That  the  level  of  water  in  said  lake  or  lakes  when  the  same 
reaches  the  level  existing  at  the  time  of  the  government  sur- 
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yey  of  1834  and  1835  is  2.2  above  datum  and  A  (^)  foot  above 
the  average  levd  of  Lake  Michigan. 

^^  (8.)  That  defendant  and  those^  under  whom  defendant 
claimed,  constituting  the  defendants  in  said  original  causes 
which  were  consolidated  into  the  present  case,  entered  into 
and  took  possession  of  the  lands  described  in  the  plaintifiTs 
declaration,  except  so  much  of  the  southeast  fractional  i  of 
section  19,  the  northeast  fractional  i  of  section  30  and  the 
east  fraction  of  the  southeast  fractional  i  of  said  section  30 
as  lay  beyond  and  outside  of  the  meander  line  as  run  upon  the 
margin  of  said  lake  by  said  government  survey,  and  defendant 
was  so  in  possession  at  the  time  of  said  suit  and  trial  thereof. 
Upon  the  facts  shown  in  evidence  the  plaintiff  asked  the  court 
to  hold  and  adjudge  that,  under  the  grant  to  plaintiff's  ances- 
tor, plaintiff,  as  a  riparian  proprietor,  took  to  the  centre  of 
said  so-called  '  navigable  lake,'  and  all  the  said  lands  granted 
to  plaintiff's  ancestor  bordered  upon  said  soK^led  ^  navigable 
lake;'  but  the  court  refused  to  so  hold,  and,  on  the  contrary 
thereof,  held  that  the  plaintiff's- lands  in  said  sections  19  and 
that  part  of  30  west  of  said  lake  were  bounded  by  said  lake, 
the  right  of  possession  extending  to  low-water  mark  in  said 
lake ;  but  as  to  said  east  fraction  of  the  southeast  i  of  section 
30  the  court  held  that  the  plaintiff  was  bounded  by  the  mean- 
der line  run  by  the  U.  S.  surveyor  and  not  entitled  to  claim 
said  lake  as  her  boundary ;  to  which  plaintiff  excepts,  etc." 

Judgment  was  entered  in  conformity  with  this  finding  as 
follows,  to  wit : 

'^  That  as  to  the  east,  fraction  of  the  fractional  southeast 
quarter  of  section  thirty  (30),  township  thirty-seven  (37)  north, 
range  fifteen  (15)  east,  of  the  third  P.  M.,  Cook  County,  Illi- 
nois, the  defendant  is  not  guilty. 

^^  It  is  further  adjudged  and  determined  that  the  plaintiff  is 
seized  in  fee  of  the  southeast  fractional  quarter  of  section 
.nineteen  (19)  and  the  northeast  fractional  quarter  of  section 
thirty  (30),  both  in  township  thirty-seven  (37)  north,  range 
fifteen  (15)  east,  of  the  third  P.  M.,  Cook  County,  Illinois; 
that  by  the  terms  of  the  patent  of  said  lands  to  John  Hol- 
brook,  plamtiff's  ancestor,  the  grant  of  said  last-described  lands 
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was  bounded  by  and  extends  to  a  body  of  water  along  the 
easterly  line  8ho?m  on  the  government  map  or  plat  of  the 
government  survey  as  a  'navigable  lake;'  that  plaintiff  is 
entitled  to  claim  to  low  water  as  her  eastern  boundary  of  said 
lands  last  described ;  that  defendant,  as  to  the  parts  of  said 
last-described  Iwds  lying  between  the  meander  line  run  in  the 
government  survey  and  the  margin  of  said  lake  at  low  water, 
is  guilty  of  unlawfully  withholding  the  possession  thereof 
from  the  plaintiff;  and  it  is  therefore  ordered  and  adjudged 
that  the  plaintiff  have  and  recover  of  said  defendant  the  pos- 
session of  said  lands  so  unlawfully  withheld  as  aforesaid, 
including  the  dwelling-houses  erected  thereon  by  Andrew 
Ferrand  and  Chester  6.  Rushmore  and  any  other  structures 
thereon,  and  as  to  costs  in  this  behalf  they  are  apportioned  at 
two-thirds  (f)  of  all  costs  taxed  in  this  cause  to  be  paid  by 
defendant  and  the  remaining  one-third  by  plaintiff,. and  that 
plaintiff  have  execution  therefor  and  a  writ  of  possession,  etc. 
As  to  the  residue  of  the  lands  described  in  plaintiff's  declara- 
tion defendant  is  adjudged  not  guilty;  to  which  judgment 
plaintiff,  by  her  counsel,  duly  excepts." 

The  question  to  be  determined  on  this  writ  of  error  is, 
whether  the  facts  found  by  the  court  authorized  the  judgment 
rendered.  According  to  the  settled  course  in  actions  of  eject- 
ment, the  court  did  not  inquire  into  the  validity  of  the  title 
claimed  by  the  defendants,  as  compared  with  that  of  the 
plaintiff,  but  confined  itself  to  the  question  of  the  validity  of 
the  plaintiff's  title  to  the  land  in  dispute,  on  the  assumption 
that  the  plaintiff  must  stand  or  fall  by  his  own  title,  and  not 
by  reason  of  any  defect  in  the  title  of  the  defendant.  Recog- 
nizing this  as  the  governing  rule  in  the  cas^  we  are  calftd 
uppn  to  decide  whether  the  title  of  the  plaintiff,  under  tA^ 
patent  granted  to  her  ancestor  in  1841,  extended  beyond  tUe 
limits  of  the  actual  survey,  under  the  permanent  waters. of 
the  lake  in  front  of  the  land  described  in  the  patent,  and  not 
merely  to  the  line  of  low-water  mark,  as  held  by  the  court 
below.  It  will  be  observed  that  t)ae  government  surveys 
made  in  1834-5  upon  which  the  patent  was  issued,  not  only 
laid  down  a  meander  line  next  to  the  lake,  but  also  described 
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said  lines  as  ranning  ^^  along  the  margin  of  the  lake ; "  and  the 
plat  of  the  survey,  returned  to  the  general  and  local  land 
offices,  and  referred  to  in  the  patent  for  identification  of  the 
land  granted,  exhibited  the  granted  tracts  as  actually  border- 
ing upon  the  lake;  and  the  lake  itself  on  said  plat  was  marked 
with  the  words  "  Navigable  lake,"  although  the  fact  found 
by  the  court  is  that  the  lake  was  not  and  is  not  a  navigable 
lake,  but  a  non-navigable  fresh-water  lake  or  pond.  The 
patent  itself  does  not  contain  all  the  particulars  of  the  survey, 
but  the  grant  of  the  lands  is  recited  to  be  according  to  the 
official  plat  of  the  survey  of  said  lands,  returned  to  the  Gen- 
eral Land  Office  by  the  surveyor  general,  thereby  adopting  the 
plat  as  a  part  of  the  instrument. 

Such  being  the  form  of  the  title  granted  by  the  United 
States  to  the  plaintiff's  ancestor,  the  question  is  as  to  the 
effect  of  that  title  in  reference  to  the  lake  and  the  bed  of  the 
lake  in  front  of  the  lands  actually  described  in  the  grant. 
This  question  must  be  decided  by  some  rule  of  law,  and  no 
rule  of  law  can  be  resorted  to  for  the  purpose  except  the  local 
law  of  the  State  of  Illinois.  If  the  boundary  of  the  land 
granted  had  been  a  fresh-water  river,  there  can  be  no  doubt 
that  the  effect  of  the  grant  would  have  been  such  as  is  given 
to  such  grants  by  the  law  of  the  state,  extending  either  to  the 
margin  or  centre  of  the  stream,  according  to  the  rules  of  that 
law.  It  has  been  the  practice  of  the  government  from  its 
origin,  in  disposing  of  the  public  lands,  to  measure  the  price 
to  be  paid  for  them  by  the  quantity  of  upland  granted,  no 
charge  being  made  for  the  lands  under  the  bed  of  the  stream, 
or  other  body  of  water.  The  meander  lines  run  along  or  near 
the  margin  of  such  waters  are  run  for  the  purpose  of  ascer- 
taining the  exact  quantity  of  the  upland  to  be  charged  for, 
and  not  for  the  purpose  of  limiting  the  title  of  the  grantee  to 
such  meander  lines.  It  has  frequently  been  held,  both  by  the 
Federal  and  state  courts,  that  such  meander  lines  are  intended 
for  the  purpose  of  bounding  and  abutting  the  lands  granted 
upon  the  waters  whose  margins  are  thus  meandered  ;  and  that 
the  waters  themselves  constitute  the  real  boundary.  Railroad 
Co.  V.  Schurmeirj  7  Wall.  272 ;  Jeferis  v.  Fast  Otnaha  Zand 
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Co.,  134  U.  S.  178;  Middlehn  v.  Pritchard,  3  Scam.  610; 
Canal  TruHeeg  v.  Havetiy  5  Gilm.  548,  558 ;  ffouck  v.  Totes, 
82  Illinois,  lt9 ;  Fuller  v.  Dauphin,  124  Illinois,  542 ;  Boar- 
man  V.  Swnnuche,  42  Wisoousin,  233,  285;  Pere  Marquette 
Boom  Co.  y.  Adams,  44  Michigan,  403 ;  Clute  v.  Fisher,  65 
Michigan,  48 ;  Ridgway  v.  Ludlow,  58  Indiana,  248 ;  Kraut  v. 
Crawford,  18  Iowa,  549;  Forsyth  v.  ^SmoA?,  7  Bissell,  201; 
Bev.  Stat.  §§  2395,  2396.  Mr.  Justice  Clifford  in  the  case  first 
cited  says:  ^'Meander  lines  are  run  in  surveying  fractional 
portions  of  the  public  lands  bordering  upon  navigable  rivers, 
not  as  boundaries  of  the  tract,  but  for  the  purpose  of  defining 
the  sinuosities  of  the  banks  of  the  stream,  and  as  the  means  of 
ascertaining  the  quantity  of  the  land  in  the  fraction  subject  to 
sale,  and  which  is  to  be  paid  for  by  the  purchaser.  In  pi*e- 
paring  the  ofScial  plat  from  the  field-notes  the  meander  line  is 
represented  as  the  border  line  of  the  stream,  and  shows  to  a 
demonstration  that  the  water  course,  and  not  the  meander 
line,  as  actually  run  on  the  land,  is  the  boundary."  It  has 
nevar  been  held  that  the  lands  under  water,  in  front  of  such 
grants,  are  reserved  to  the  United  States,  or  that  they  can  be 
afterwards  granted  out  to4>ther  persons,  to  the  injury  of  the 
original  grantees.  The  attempt  to  make  such  grants  is  calcu- 
lated to  render  titles  uncertain,  and  to  derogate  from  the  value 
of  natural  boundaries,  like  streams  and  bodies  of  waters. 

With  r^ard  to  grants  of  the  government  for  lands  border- 
ing on  tide  water,  it  has  been  distinctly  settled  that  they  only 
extend  to  high* water  mark,  and  that  the  title  to  the  shore  and 
lands  under  water  in  front  of  lands  so  granted  enures  to  the 
State  within  which  they  are  situated,  if  a  State  lias  been 
organized  and  established  there.  Such  title  to  the  shore  and 
laqds  under  water  is  regarded  as  incidental  to  the  sovereignty 
of  the  State — a  portion  of  the  royalties  belonging  thereto 
and  held  in  trust  for  the  public  purposes  of  navigation  and 
fishery — and  cannot  be  retained  or  granted  out  to  individuals 
by  the  United  States.  Pollard  v.  Hagan,  3  How.  212 ;  Good- 
title  V.  Kibbe,  9  How.  471 ;  Weber  v.  Harbor  Commissioners, 
18  Wall.  57.  Such  title  being  in  the  State,  the  lands  are  sub- 
ject to  state  regulation  and  control,  under  the  condition,  how- 
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ever,  of  not  interfering  with  the  regulations  which  may  be 
made  by  Congress  with  regard  to  public  navigation  and  com- 
merce. The  State  may  even  dispose  of  the  usufruct  of  such 
lands,  as  is  frequently  done  by  leasing  oyster  beds  in  them, 
and  granting  fisheries  in  particular  localities;  also,  by  the 
reclamation  of  submerged  flats,  and  the  erection  of  whales 
and  piers  and  other  adventitious  aids  of  commerce.  Sometimes 
large  areas  so  reclaimed  are  occupied  by  cities,  and  are  put 
to  other  public  or  private  uses,^  state  control  and  ownership 
therein  being  supreme,  subject  only  to  the  paramount  author- 
ity of  Congress  in  making  regulations  of  commerce,  and  in 
subjecting  the  lands  to  the  necessities  and  uses  of  commerce. 
See  Manchester  v.  MaeaachuseUe^  139  TJ.  S.  240;  Smith  v. 
MaryUmdj  18  How.  71 ;  McOready  v.  Vvrgmiaj  94  U.  8.  391 ; 
Martin  v.  WaddeUj  16  Pet.  367 ;  Den  v.  Jereet/  Co.y  15  How. 
426. 

This  right  of  the  States  to  regulate  and  control  the  shores 
of  tide  waters,  and  the  land  under  them,  is  the  same  as  that 
which  is  exercised  by  the  Crown  in  England.  In  this  country 
the  same  rule  has  been  extended  to  our  great  navigable  lakes, 
which  are  treated  as  inland  seas;  and  also,  in  some  of  the 
States,  to  navigable  rivers,  as  the  Mississippi,  the  Missouri,  the 
Ohio,  and,  in  Pennsylvania,  to  all  the  permanent  rivers  of 
the  State ;  but  it  depends  on  the  law  of  each  State  to  what 
waters  and  to  what  extent  this  prerogative  of  the  State  over 
the  lands  under  water  shall  be  exercised.  In  the  case  of 
Ba/tney  v.  Keokuk^  94  U.  S.  324,  we  held  that  it  is  for  the 
several  States  themselves  to  determine  this  question,  and  that 
if  they  choose  to  resign  to  the  riparian  proprietor  rights  which 
properly  belong  to  them,  in  their  sovereign  capacity,  it  is  not 
for  others  to  raise  objections.  That  was  a  case  which  arose  in 
the  State  of  Iowa  with  regard  to  land  on  the  banks  of  the 
Mississippi,  in  the  city  of  Eeokuk,  and  it  appearing  to  be  the 
settled  law  of  that  State  that  the  title  of  riparian  proprietors 
on  the  banks  of  the  Mississippi  extends  only  to  ordinary  high- 
water  mark,  and  that  the  shore  between  high  and  low- water 
mark,  as  well  as  the  bed  of  the  river,  belongs  to  the  State, 
this  court  accepted  the  local  law  as  that  which  was  to  govern 
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the  case.  The  same  view  was  taken  in  quite  a  recent  oa^e  with 
regard  to  titles  on  the  Sacramento  Biver  under  the  law  of 
California.  Packer  v.  Bird,  137  IT.  S.  661.  On  the  east  side 
of  the  Mississippi,  in  the  States  of  Illinois  and  Mississippi, 
a  different  doctrine  prevails,  and  in  those  States  it  is  held 
that  the  title  of  the  riparian  proprietor  extends  to  the 
middle  of  the  current,  in  conformity  to  the  rule  of  the  com- 
mon law,  that  the  beds  of  all  streams  above  the  flow  of  the 
tide,  whether  actually  navigable  or  not,  belongs  to  the  pro- 
prietors of  the  adjoining  lands.  MidcUeton  v.  Pritchardj 
3  Scammon,  510;  Morgan  v.  Beading,  3  Sm.  &  Marsh. 
366 ;  St.Zoui8  v.  Butz,  138  IT.  S.  226.  In  the  one  case,  that 
of  Iowa,  the.  government  grant  was  held  to  extend  only  to 
high- water  mark ;  in  the  other  cases,  of  Illinois  and  Mississippi, 
it  was  held  to  extend  to  the  centre  of  the  stream ;  being  gov- 
erned in  both  cases  by  the  respective  laws  of  the  States,  affect- 
ing grants  of  land  bordering  on  the  river.  In  the  one  case, 
the  State,  by  its  general  law,  does  not  allow  the  grant  to  enure 
to  the  individual  farther  than  to  the  water's  edge,  reserving  to 
itself  the  ownership  and  control  of  the  river  bed ;  in  the  other 
cases,  the  States  allow  the  full  common  law  effect  of  the  grant 
to  enure  to  the  grantee,  reserving  to  themselves  only  those 
rights  of  eminent  domain  over  the  waters  and  the  land  covered 
thereby  which  are  inseparable  from  sovereignty.  As  was  well 
said  by  the  Supreme  Court  of  Illinois  in  Middleton  v.  PrU- 
chard,  {^ua  supra),  "  Where  the  government  has  not  reserved 
any  right  or  interest  that  might  pass  by  the  grant,  nor  done 
any  act  showing  an  intention  of  reservation,  such  as  platting 
or  surveying,  we  must  construe  its  grant  most  favorably  for 
the  grantee,  and  that  it  intended  all  that  might  pass  by  it. 
What  will  pass  then  by  a  grant  bounded  by  a  stream  of  water  ? 
At  common  law,  this  depended  upon  the  character  of  the 
stream,  or  water.  If  it  were  a  navigable  stream,  or  water, 
the  riparian  pix)prietor  extended  only  to  high-water  mark.  If 
it  were  a  stream  not  navigable,  the  rights  of  the  riparian 
owner  extended  to  the  centre  thread  of  the  current.  ...  At 
common  law,  only  arms  of  the  sea,  and  streams  where  the  tide 
ebbs  and  flows,  are  deemed  navigable.     Streams  above  tide 
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water,  although  navigable  in  fact  at  all  times,  or  in  freshetSi 
were  not  deemed  navigable  in  law.  To  these,  riparian  pro- 
prietors bounded  on  or  by  the  river,  could  acquire  exclusive 
ownership  in  the  soil,  water  and  fishery,  to  the  middle  thread 
of  the  current ;  subject,  however,  Uy  the  public  easement  of 
navigation.  And  this  latter.  Chancellor  Kent  says,  bears  a 
perfect  resemblance  to  public  highways.  The  consequence  of 
this  doctrine  is,  that  all  grants  bounded  upon  a  river  not  navi- 
gable by  the  common  law,  entitle  the  grantee  to  all  islands 
lying  between  the  main  land  and  the  centre  thread  of  the 
current.  And  we  feel  bound  so  to  construe  grants  by  the 
government,  according  to  the  principles  of  the  common  law, 
unless  the  government  has  done  some  act  to  qualify  or  exclude 
the  right.  .  .  .  The  United  States  have  not  repealed  the 
common  law  as  to  the  interpretation  of  their  own  grants,  nor 
explained  what  interpretation  or  limitation  should  be  given  to, 
or  imposed  upon  the  terms  of  the  ordinary  conveyances  which 
they  use,  except  in  a  few  special  instances;  but  these  are  left 
to  tiie  principles  of  law,  and  rules  adopted  by  each  local  gov- 
ernment, where  the  land  may  lie.  We  have  adopted  the 
common  law,  and  must,  therefore,  apply  its  principles  to  the 
interpretation  of  their  grant." 

These  views  are  referred  to  with  strong  approval  by  Chan- 
cellor Kent  in'a  note  to  the  third  volupie  of  his  Conmientaries, 
p.  427,  sixth  edition,  being  the  last  edition  prepared  under  his 
own  supervision. 

We  do  not  think  it  necessary  to  discuss  this  point  further. 
In  our  judgment  the  grants  of  the  government  for  lands 
bounded  on  streams  and  other  waters,  without  any  reservation 
or  restriction  of  terms,  are  to  be  construed  as  to  their  effect 
according  to  the  law  of  the  State  in  which  the  lands  lie. 

The  next  question  for  consideration^  therefore,  is  what  is 
the  law  of  Illinois  with  regard  to  such  grants.  If  it  were  not 
for  the  decision  of  the  Supreme  Court  of  that  State  in  the 
case  of  Trustees  cf  Schools  v.  Sohroll,  120  Illinois,  609,  we 
should  not  have  the  slightest  hesitation  on  the  subject.  And 
we  cannot  divest  ourselves  of  the  impression  that  the  opinion 
of  the  court  in  that  case  on  the  subject  in  hand  is  anomalous, 
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and  opposed  to  the  entire  course  of  previous  decisions  in  the 
State.  It  is  our  judgment  that  the  law  of  Dlinois,  in  this 
regard,  is  the  common  law,  and  nothing  else ;  and  that  the 
opinion  of  the  court  in  Trustees  dkc,  v.  SchroU,  is  not  in 
accordance  with  the  common  law.  We  say  the  opinion  of  the 
court;  for  a  reference  to  the  report  of  the  case  will  show 
that  the  decision  did  not  necessarily  rest  on  the  question 
whether  a  grant  of  lands  bounded  by  a  lake  or  stream  does  or 
does  not  extend  to  the  centre  thereof ;  for  the  court  before 
whom  the  case  was  tried  without  the  intervention  of  a  jury, 
declared  that  there  was  no  proof  to  show  that  the  lots  con- 
veyed bordered  on  a  lake  or  stream.  The  lands  in  question 
in  that  case  were  part  of  a  16th  section  granted  to  the  State 
as  school  lands,  and  the  school  trustees  of  the  township 
brought  ejectment  to  recover  them.  They  embraced  certain 
land  covered  with  the  water  of  a  portion  of  Lake  Meredosia 
—  a  lake  five  or  six  miles  long  near  the  Illinois  River.  The 
defendants  claimed  the  premises  by  virtue  of  certain  patents 
from  the  State  for  lots  which  they  alleged  were  bounded  by 
the  lake.  But  the  patents  contained  no  such  intimation,  and 
there  was  no  proof  of  the  fact.  The  lots  were  conveyed  by  a 
plat,  and  that  did  not  show  that  they  were  situated  on  the 
lake.  Under  these  circumstances  the  judgment  was  neces- 
sarily given  for  the  plaintiffs,  who  stood  in  the  place  of  the 
State.  The  court,  however,  without,  as  it  seems  to  us,  being 
required  to  do  so,  undertook  to  lay  down  the  law  as  to  the 
rights  of  grantees  of  lands  bordering  on  lakes  and  ponds,  as 
distinguished  from  running  streams,  holding  to  the  Massachu- 
setts doctrine  that  such  waters  belong  to  the  State  and  are 
held  for  the  use  of  the  public,  and  do  not  pass  to  the  riparian 
proprietors.  Nearly  all  of  the  authorities  referred  to  in  sup- 
port of  this  position  are  decisions  of  the  courts  of  Massachu- 
setts and  of  other  New  England  States  which  follow  their 
lead  —  the  court  not  adverting  to  the  fact  that  the  law  of 
Massachusetts  stands  on  a  peculiar  colonial  ordinance  adopted 
more  than  two  centuries  ago,  and  referred  to  hereafter. 

That  the  common  law  is  the  true  and  only  law  of  Illinois 
on  the  subject  of  land  titles,  and  especially  as  to  the  rights  of 
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riparian  owners,  and  the  constmction  of  (ieeds  and  grants  of 
land  bounded  by  streams  and  permanent  bodies  of  water 
(except  the  great  navigable  lakes  before  referred  to)  is  so 
dearly  shown  by  the  statutes  and  by  the  whole  course  of  the 
decisions  of  the  Supreme  Court  of  that  State,  that  it  hardly 
needs  any  argument  to  support  the  proposition.  Illinois  was 
a  portion  of  the  Northwest  Territory  which  Virginia  always 
claimed  as  a  part  of  her  domain  until  she  ceded  it  to  the 
United  States,  and  which  received  from  that  State  many  of 
its  original  settlers,  who  regarded  Virginia  as  their  parent 
State,  and  had  a  strong  attachment  for  its  institutions  and 
laws,  and  may  be  said  to  have  carried  those  laws  with  them. 
The  very  first  enactment  of  the  legislature  of  Illinois  after  it 
became  a  State  was  almost  an  exact  copy  of  an  ordinance 
adopted  by  the  Virginia  Convention  of  Delegates  in  May, 
177^6,  declaring  what  laws  should  be  in  force  under  the  new 
order  of  things.  It  was  approved  February  4th,  1819,  and 
was  entitled  ^^  An  act  declaring  what  laws  are  in  force  in  this 
State."  It  enacted  'Hhat  the  common  law  of  England,  all 
statutes  or  acts  of  the  British  Parliament  made  in  aid  of  the 
common  law  prior  to  the  4th  year  of  the  reign  of  King  James 
the  I,  excepting  the  2d  section  of  the  6th  chapter  of  43  Eliza- 
beth, the  8th  chapter  of  13  Elizabeth  and  9th  chapter  of  37 
Benry  VIII,  and  which  are  of  a  general  nature  and  not  local 
io  that  kingdom,  shall  be  the  rule  of  decision,  and  shall  be 
•considered  as  of  full  force,  until  repealed  by  legislative 
Authority. 

This  statute,  to  far  as  we  are  able  to  learn,  has  never  been 
repealed,  and  no  supplementary  or  amendatory  statute  relat- 
ing to  the  subject  in  hand  has  ever  been  passed  by  the  legis- 
lature. .Except  with  regard  to  Lake  Michigan,  which  is  a  nav- 
igable lake  and  one  of  the  internal  seas  of  the  country,  it 
cannot  be  pretended  that  the  common  law  relating  to  grants 
of  land  abutting  on  streams  and  permanent  bodies  of  water, 
and  to  the  rights  of  riparian  owners,  are  of  such  a  local  char- 
acter peculiar  to  England  as  to  be  inapplicable  to  the  State  of 
Illinois.  At  all  events,  the  (jourts  of  that  State  from  its  origin 
to  the  present  time  have  adhered  to  the  rules  of  the  common 
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law  in  reference  to  the  matters  referred  to.  So  strictly  has 
this  principle  been  followed  that  even  in  the  case  of  landist  bor- 
dering on  the  Mississippi  Kiver,  acknowledged  to  be  one  of  the 
most  important  of  navigable  streams  in  the  world,  the  rules 
of  the  common  law,  which  extend  the  title  of  the  riparian 
owner  to  the  centre  of  the  stream,  have  been  sedalonsly  ob- 
served; and  we  believe  that  there  was  never  any  departure 
from  this  course  of  decision  until  the  case  of  the  Trustees 
of  Schools  V.  SchroUj  which  we  regard  as  altogether  excep- 
tional, and  insufficient  to  effect  a  change  in  the  general  rule. 
If  anything  can  be  deemed  settled  in  the  jurisprudence  of  a 
State,  we  think  that  until  the  decision  of  that  case  it  was  ab- 
solutely settled  in  Illinois  that  the  rule  of  the  common  law  was 
the  law  of  that  State  in  regard  to  the  rights  of  riparian  own- 
ers. See  Middleton  v.  PritchcMrd,  3  Scam.  510;  Ca/rud  Trus- 
tees V.  Havetiy  11  Illinois,  554 ;  Beckman  v.  Krearwer^  43  Illi- 
nois, 447;  Chicago  v.  Lafrn^  49  Illinois,  172;  Chicago  & 
Poo.  Railroad  v.  Stein^  75  Illinois,  41 ;  Houck  v.  Tates^  82 
Illinois,  179;  Washington  Ice  Co.  v.  ShortaU,  101  Illinois,  46; 
Puller  V.  Dauphin^  124  Illinois,  542.  The  last  of  the  above 
cited  cases  was  decided  in  May,  1888,  and  reaffirmed  in  all 
things  the  case  of  IRddleton  v.  Pritchard.  The  land  in  ques- 
tion was  an  island  of  five  acres  in  what  is  called  Plum  River 
Slough,  a  large  running  slough  or  arm  of  the  Mississippi  Kiver, 
marked  on  the  original  plat  and  survey  as  ^^  Navigable  Plum 
Biver  Slough."  The  defendant  claimed  title  under  a  patent 
from  the  United  States,  dated  in  1845,  for  a  fractional  quarter 
section  of  land  bounded  on  the  west  by  a  meander  line  accord- 
ing to  the  survey,  but  by  the  slough  itself  according  to  the 
plat  of  the  survey  referred  to  in  the  patent.  The  court  held 
that  the  fractional  section  granted  was  bounded  by  the  slough, 
and  that  the  title  extended  to  its  centre,  and  included  the 
island  in  question.  The  case  of  WcLshvngton  Ice  Co.  v.  ShortaU 
was  a  contest  about  the  right  to  cut  ice  on  the  Calumet  River 
within  the  limits  of  the  plaintiff^  land.  The  ice  company 
claimed  such  a  right  because,  as  they  contended,  the  plaintiff 
had  no  private  ownership  in  the  water  of  which  the  ice  was 
formed.    But  the  court  held  that  as  the  plaintiff  was  the 
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owner  of  the  bed  of  the  river,  which  flowed  througti  his 
premises,  he- was  the  owner  of  the  ioe  which  became  attached 
thereto.  Mr.  Justice  Shddon,  delivering  the  opinion  of  the 
coart,  after  stating  the  common  law  rule  as  to  the  titje  of  a 
riparian  owner  on  a  stream  above  tide  water,  said :  '^  This  rule 
of  the  common  law  has  been  adopted  in  this  State,  and  is  here 
the  settled  doctrine."  He  then  discussed  the  question  as  to 
the  right  to  the  ice,  which  was  decided  to  be  in  the  owner 
of  the  land. 

The  disp(»al  of  the  present  case,  therefore,  seems  to  us  to 
require,  further,  only  an  answer  to  the  single  question,  ^^  What 
is  the  common  law  in  regard  to  the  title  of  fresh-water  lakes 
and  ponds  ? "  And  on  this  subject  we  think  there  can  be  but 
very  little  difference  of  opinion. 

Of  course,  as  already  stated,-  there  is  no  question  where  the 
land  abuts  and  bounds  upon  a  fresh-water  stream  or  river. 
In  such  cases  the  law  is  perfectly  plain.  Sir  Matthei^  Hale 
says :  "  Fresh  rivers,  of  .what  kind  soever,  do  of  common  right 
belong  to  the  owners  of  the  soil  adjacent,  so  that  the  owners 
of  the  one  side  have,  of  oommon  right,  the  propriety  of.  the 
soil,  and  consequently  of  the  right  of  fishing,  nsque  ad  jUum 
aqum;  and  the  owners  of  the  other  side  the  right  of  soil  or 
ownership  and  fishing  unto  the  JUum  aqucB  on  their  side. 
And,  if  a  man  be  owner  of  the  land  of  both  sides,  in  common 
presumption  he  is  owner  of  the  whole  river,  and  hath  the 
right  of  fishing  according  to  the  extent  of  his  land  in  length/' 
De  Jure  Maris,  P.  I,  c.  1.  And  whilst  Hale  speaks  of  rivers 
and  streams,  he  probably  means  to  include,  certainly  does  not 
mean  to  exclude,  all  fresh  waters,  including  lakes  and  ponds  as 
well.  But  in  England  proper  there  are  so  few  lakes  and 
ponds  of  large  size,  and  so  many  fresh-water  streams  and 
rivers,  that  in  speaking  of  interior  or  fresh  waters  it  was  nat- 
ural to  refer  to  the  latter  without  mentioning  the  former. 
Lord  Coke,  however,  when  enumerating  the  different  things 
that  are  comprehended  under  the  term  "land"  as  a  subject  of 
ownership,  mentions  land  covered  with  water.  His  words 
are :  "  Also  the  waters  that  yield  fish  for  food  and  sustenance 
of  man  are  not  by  that  name  demandable  in  a  prcBcipe^  but 
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the  land  whereopon  the  vrdA^v  Jloweth  or  etcmdeih  is  demanda- 
ble;  as  for  example,  vigvnii  acrc^  terras  aqud  coopertas  — 
twenty  acres  of  land  covered  with  water."  Co.  Litt.  4  a. 
And  after  showing  that  the  right  of  fishery  may  be  granted 
by  the  owner  distinct  from  the  right  of  soil,  he  adds :  "  If  a 
man  grant  aqiuim  siuxmy  the  soil  shall  not  pass,  but  the  fishery 
within  the  water  passeth  therewith.^'  But  where  a  collection 
of  water  has  acquired  a  specific  name  he  says  that  the  land 
may  be  included  under  that  name,  as  ^^SUignumj  a  poole,  doth 
consist  of  water  and  land,  and  therefore  by  the  name  of  stag- 
fium  or  poole,  the  water  and  land  shall  pass  also."  So  of  a 
gorse  or  gulf,  for  which  a^prcBcipe  will  lie  with  the  espl^es  in 
taking  of  fish  therefrom.  Co.  Litt.  5  b.  This  shows  that  still 
water  as  well  as  rivers  and  streams  was  the  subject  of  private 
ownership  by  the  old  English  law. 

It  may  also  be  observed  that  the  whole  doctrine  of  common 
and  several  fisheries  is  corroborative  of  this  view.  The  cases 
are  innumerable  in  which  actions  of  trespass  have  been  sus- 
tained for  fishing  in  a  several  fishery^  (which  is  the  exclusive 
right  to  fish  in  one's  own  waters,  or  is  derived  therefrom  by 
grant) ;  or  in  which  the  action  of  trespass  has  been  defended 
by  the  plea  of  common  of  fishery  (which  is  the  right  to  fish 
in  the  waters  of  another). .  The  right  of  public  fishery  is 
never  mentioned  except  in  connection  with  tide  waters  where 
the  title  to  the  land  is  in  the  Crown.  It  is  never  said  that  this 
right  exists  in  lakes  or  ponds,  or  in  any  other  fresh  waters. 

An  expression  used  by  Sir  Francis  Moore,  in  his  reading  on 
the  Statute  of  Uses,  has  been  supposed  to  indicate  that  com- 
mon ponds  are  royalties  of  the  Crown.  But  attention  to  the 
context  will  show  that  this  inference  is  without  foundation. 
He  is  speaking  of  different  things  that  would  be  proper  ob- 
jects of  charity  under  the  several  heads  enumerated  in  the  act; 
and  under  that  of  ^^ ports  and  /larhorsy^^  after  showing  the  ben- 
efits of  ports  and  harbors,  and  that  an  imposition  of  duties  for 
their  support  would  be  a  charitable  use,  lie  adds,  '*  Common 
ponds  or  watering  places  are  within  the  equity  of  these  words." 
That  is,  a  donation  made  for  establishing  and  maintaining  a 
pond  or  watering  place  would  be  a  good  charity,  and  within 
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the  equity  of  gifts  for  ports  and  havens.  This  certainly  is 
very  far  from  intimating  that  ponds  and  watering  places 
belong  to  the  Crown.  It  only  shows  that,  like  churches^ 
schools  and  other  good  institations,  they  are  calculated  to  sab- 
serve  the  public  benefit. 

In  Scotland,  where  there  are  many  lakes,  often  of  large  ex- 
tent, there  has  never  been  any  doubt  on  the  subject.  It  is  true 
their  system  of  laws  is  founded  on  the  civil  law,  by  which 
lakes  and  ponds  are  regularly  of  private  ownership.  Lord 
Selborne,  in  Mackenzie  v.  BankeSy  3  App.  Cas.  1324,  1338, 
says:  ^'It  is  to  these  facts  that  the  law  of  Scotland  with  re> 
spect  to  the  rights  of  riparian  proprietors  in  inland  lakes  has 
now  to  be  applied.  Under  titles  such  as  those  by  which  both 
the  competitors  in  the  present  case  hold  (and  when  nothing 
turns  upon  any  evidence  of  exclusive  possession)  the  entire 
lake,  if  surrounded  by  the  land  of  a  single  proprietor,  belongs 
to  that  proprietor  as  a  ^  pertinent '  of  his  land.  If  there  are 
more  riparian  proprietors  than  one,  it  belongs  *  ratably'  to 
them  all.  So  far  as  relates  to  the  solum  ov  fundus  of  the 
lake,  it  is  considered  to  belong  in  severalty  to  the  several  ripa- 
rian proprietors,  if  more  than  one;  the  space  enclosed  by 
lines  drawn  from  the  boundaries  of  each  property  usque  ad 
medium  JUum  aqucs  being  deemed  appurtenant  to  the  land  of 
that  proprietor,  exactly  as  in  the  common  case  of  a  river." 
But  as  to  the  rights  of  boating,  fishing  and  fowling.  Lord  Sel- 
borne added:  "  These  are  to  be  enjoyed  over  the  whole  water 
space,  by  all  the  riparian  proprietors  in  common,  subject  (if 
need  be)  to  judicial  regulation."  See  also,  to  the  same  par- 
port,  Burge,  Col.  &  For.  Law,  vol.  3,  p.  425;  Justinian's 
Digest,  lib.  8,  tit.  3,  f.  23,  §  1.  And  centuries  before  Justin- 
ian, Cicero  spoke  of  the  many  lands,  houses,  lakes,  pondsy 
places  and  possessions  confiscated  by  Sylla  and  conferred 
upon  his  own  favorites.    Agra.  Law,  Orat.  3,  c.  2 ;  7. 

As  many  features  of  the  common  law  with  regard  to  the 
rights  of  riparian  owners  were  borrowed  directly  from  the 
civil  law.  Hale  De  Jure  Maris,  P.  I,  c.  6,  page  28,  it  would  not 
be  strange  if  the  rule  relating  to  lakes  and  ponds  came  from 
the  same  source.     It  was  recommended  by  the  same  reasons 
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that  applied  to  fresh-water  rivers  and  streams.  When  land  is 
bonnded  by  a  lake  or  pond,  the  water,  equally  as  in  the  case 
of  a  river,  is  appurtenant  to  it ;  it  constitutes  one  of  the  ad- 
vantages of  its  situation,  and  a  material  part  of  its  value,  and 
enters  largely  into  the  consideration  for  acquiring  it.  Hence 
the  presumption  is  that  a  grant  of  land  thus  bounded  is  in- 
tended to  include  the  contiguous  land  covered  by  water. 
Besides,  a  lake  or  pond,  like  a  river,  is  a  concrete  object,  a 
unit,,  and  when  named  as  a  boundary,  the  natural  inference  is 
that  the  middle  line  of  it  is  intended,  that  is,  the  line  equidis- 
tant from  the  land  on  either  side.  If  the  margin  is  named  as 
the  boundary  the  case  is  different ;  the  land  under  the  water 
being  then  expressly  excluded.  Of  course,  these  observations 
do  not  apply  to  our  great  navigable  lakes,  which  are  really 
inland  seas,  and  to  which  all  those  reasons  apply  which  apply 
to  the  sea  itself. 

But  we  are  not  without  express  authority,  in  addition  to 
that  of  Lord  Coke,  as  to  the  rule  of  the  common  law.  As 
before  observed,  the  small  number  in  England  of  the  bodies 
of  water  of  the  kind  now  under  consideration,  would  lead  us 
to  expect  but  few  decisions  on  the  subject  compared  with 
those  relating  to  rivers  and  streams.  But  the  precise  question 
has  been  brought  before  the  courts  in  recent  times,  and  has 
been  decided  as  from  the  reason  of  the  thing  we  should  antici- 
pate it  would  be.  Briatow  v.  Cormican^  3  App.  Cas.  641,  is 
directly  in  point,  and  received  the  consideration  of  the  best 
legal  minds  of  England.  It  related  to  riparian  rights  in  Lough 
Neagh,  a  lake  in  the  North  of  Ireland,  about  fifteen  miles  in 
length  (north  and  south)  and  about  ten  miles  in  breadth,  situ- 
ated some  fifteen  miles  west  of  Belfast,  and  having  the  town 
of  Antrim  near  its  northeastern  extremity.-  The  plaintiff  sued 
the  defendants  in  trespass  for  fishing  in  the  lake,  and  deraigned 
title  from  the  Crown  by  a  grant  made  in  the  time  of  Charles 
n  of  all  the  fishings  in  Lough  Neagh ;  and  the  question  was 
whether  the  Crown  had  the  right  to  make  such  a  grant.  The 
decision  was  unanimous  that  it  had  not.  Lord  Calms,  then 
Lord  Chancellor,  said :  "  The  Crown  has  no  dejure  right  to  soil 
or  fisheries  of  a  lough  like  Lough  Neagh.    Lough  Neagh  is, 
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as  your  Lordships  are  aware,  the  longest  inland  lake  in  the 
United  Kingdom,  and  one  of  the  largest  in  Europe.  It  is  from 
fourteen  to  sixteen  miles  long,  and  from  six  to  eight  miles 
broad.  It  contains  nearly  100,000  acres ;  but  though  it  is  so 
large,  I  am  not  a\^are  of  any  rule  which  wovldy  jmma  /cuney 
connect  the  soil  or  fishings  with  the  Crown,  or  disconnect 
them  from  theprivate  ownership  either  of  riparian  proprietors 
or  other  persons."  Lord  Hatherley  said :  "  This  is  an  inland 
lake,  and,  therefore,  it  is.  not  a  portion  of  land  belonging  to 
the  Crown  by  reason  of  its  being  on  the  shore  of  the  sea,  or  a 
navigable  strait  or  river."  Lord  Blackburn  added:  '^ The  first 
question  that  I  shall  discuss  is  whether  it  is  conclusively  shown 
that  Charles  II  had  in  1660  and  1661,  title  to  the  property  he 
purported  to  .  .  .  convey.  I  think  he  had  not.  The  prop- 
erty in  the  soil  of  the  sea  and  of  estuaries,  and  of  rivers  in 
which  the  tide  ebbs  and  flows  is^  prima /acie^  of  common  right, 
vested  in  the  Crown;  but  the  property  of  dry  land  is  not  of 
common  right  in  the  Crown.  It  is  clearly  and  uniformly  laid 
down  in  our  books,  that  where  the  soil  is  covered  by  the  water 
forming  a  river  in  which  the  tide  doe&  not  flow,  the  soil  does 
of  common  right  belong -to  the  owners  of  the  adjoining  land; 
and  there  is  no  case  or  book  of  authority  to  show  that  the 
Crown  is  of  common  right  entitled  to  land  covered  by  water, 
where  the  water  is  not  running  water  forming  a  river,  bat 
still  water  forming  a  lake."  Then,  after  taking  notice  of  a 
hesitating  remark  on  the  subject  made  by  Justice  Wightman 
in  Marshal  v.  UUeswater  Nav.  Co.j  8  Best  &  'Smith,  732,  742, 
and  of  the  apparent  inconvenience  of  adjoining  owners  of 
small  holdings  on  the  borders  of  a  lake  going  out  to  the  centre, 
he  adds:  -"It  is,  however,  necessary  to  decide  whether  the 
Crown  has  of  common  right  2k  prima  facie  title  to  the  soil  of 
a  lake ;  I  think  it  has  not.  I  know  of  no  authority  for  saying 
it  has,  and  I  see  no  reason  why  it  should  have  it." 

Of  course  this  decision  has  not  the  controlling  authority 
which  it  would  have  had  if  it  had  been  made  before  our  revo- 
lution. But  it  is  the  judicial  decision  of  the  highest  authority 
in  the  British  empire,  and  is  entitled  to  the  greatest  considera- 
tion on  a  question  like  this,  of  pure  common  law. 
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In  this  ooantry  there  has  been  a  diversity  of  opinion  on  the 
subject.  The  colonial  ordinance  of  Massachusetts,  adopted  in 
1641,  provided  that  great  ponds  containing  more  than  ten 
acres  of  land,  and  lying  in  common,  though  within  the  bounds 
of  a  town,  should  be  free  for  fishing  and  fowling.  As  amended 
by  the  ordinance  of  1647,  it  prohibited  the  towns  from  grant- 
ing away  great  ponds,  but  affirmed  their  power  to  regulate 
the  fisheries  therein  as  well  as  in  tide  waters,*  and  affirmed 
the  power  of  the  legislature  to  dispose  of  great  ponds,  tidal 
bays,  coves  and  rivers,  or  of  the  common  rights  of  fishing  and 
fowling  in  them.  Gould  on  Waters,  §  84 ;  Paine  v.  Woods^ 
108  Mass.  160,  169;  Commonwealth  v.  Vincent^  108  Mass. 
441,  445.  These  ordinances  seem  to  have  been  the  foundation 
of  a  local  compion  law  in  Massachusetts  (including  Maine) 
which  has  led  to  a  course  of  decisions  with  regard  to  the  title 
of  lakes  and  ponds  at  variance  with  the  general  common  law, 
and  which  have  been  followed  in  New  Hampshire  and  some 
other  States.  It  is  there  held  that  the  land  under  water  in 
such  lakes  and  ponds  belongs  to  the  State,  and  hot  to  the  ripa- 
rian owners;  and  that  when  land  is  conveyed  bounding  upon  a 
natural  lake  or  pond,  the  grant  extends  only  to  the  water's 
edge.  The  leading  cases  to  this  eflfect  are  collected  in  Angell 
on  Water  Courses,  sees.  41,  41a,  etc.  For  later  decisions  see 
Encyclopaedia  of  Law,  vol.  12,  tit.  "  Lakes  and  Ponds." 

In  other  States  the  rule  of  the  common  law  has  prevailed 
as  enunciated  in  Bristow  v.  Cormican^  as  in  New  York,  New 
Jersey,  Ohio,  Michigan,  Indiana,  etc.  See  Ledyard  v.  Ten 
EycTc,  36  Barb.  102;  limith  v.  City  of  Rochester,  92  N.  Y. 
463;  Coll  v.  Damenpart,  3  Vroom  (32  N.  J.  Law)  369;  S.  C. 
4  Vroom,  "HiZ  \ .  LerrJbeck  v.  Nye,  47  Ohio  St.  336;  Clute  y. 
Fisher,  65  Michigan,  48;  Bidgway  v.  Inidlow,  58  Indiana, 
248. 

In  Ledyard  v.  Ten  Eyck  a  large  tract  of  land  was  granted 
to  A,  the  bounds  of  which  included  the  south  end  of  Cazeno- 
via  Lake,  a  body  of  water  five  miles  long  and  three-fourths  of 
a  mile  wide.  A  granted  to  B  (under  whom  the  defendant 
claimed)  a  piece  of  the  land  bordering  on  the  lake.  It  was 
held  that  by  the  common  law,  which  was  in  force  in  New  York, 
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both  grants  conveyed  the  title  of  the  land  ander  the  water. 
^'The  premises  of  the  defendant,"  said  the  coart,  '^are  not 
bounded  on  the  west  by  the  bofik  of  the  lake,  but  are  bounded 
by  the  lake  itself.  .  .  .  The  deed  would  have  the  usual 
legal  effect,  and  as  an  appurtenance  would  carry  along  the  land 
under  water  to  the  centre."  It  was  assumed  that  the  same 
law  applied  to  inland  unnavigable  lakes  as  to  rivers.  As  to 
^he  Great  Lakes,  (Lake  Champlain  for  example,)  and  the  navi- 
gkble  rivers  of  the  State,  the  Hudson  and  Mohawk,  the  courta 
of  New  York  hold  that  the  title  of  their  beds  is  in  the 
State  and  not  in  the  riparian  owners.  The  People  v.  Canal 
Appraisers^  33  N.  Y.  461 ;  Smith  v.  Citjf  of  Rochester^  9S 
N.  Y.  463.  The  latter  case  related  to  Hemlock  Lake,  which 
is  seven  miles  long  and  half  a  mile  wide,  and  navigated  by 
scows,  steamboats  and  other  craft.  The  legislature  of  the 
State  authorized  the  city  of  Rochester  to  take' the  water  of 
the  lake  for  the  use  of  the  inhabitants  of  the  city,  subject  ta 
the  payment  of  damages  for  injury  to  private  property.  The 
plaintiff  owning  mills  which  were  driven  by  the  waters  of  the 
lake  applied  for  an  injunction  to  restrain  the  city  authoritioa 
from  taking  the  water;  and  the  defence  was  that  the  lake 
was  the  property  of  the  State,  and  that  the  State  had  a  right 
to  dispose  of  the  water.  The  opinion  of  the  Court  of  Appeals 
by  Chief  Justice  Ruger  exhibits  a  careful  and  able  examina- 
tion of  the  law  on  the  subject.  After  adverting  to  the  consti> 
tution  of  the  State,  framed  in  1777,  by  which  the  common  law^ 
and  the  statutes  of  England  and  the  colony  were  continued 
as  the  law  of  the  State,  subject  to  such  alterations  as  the  legis- 
lature might  make ;  and  also  adverting  to  the  peculiar  action 
of  the  legislature  in  assuming  the  ownership  of  the  lands  under 
the  waters  of  the  Mohawk  and  the  Hudson  above  tide  water ;, 
he  takes  up  the  case  upon  the  general  principles  of  the  com- 
mon law,  and  comes  to  the  conclusion  that  Hemlock  Lake  is 
not  such  a  body  of  water  as  under  any  rule  entitles  the  State 
to  claim  the  ownership  of  the  bed,  and  that  its  only  right  was 
that  of  eminent  domain  by  virtue  of  its  sovereignty. 

The  case  of  Cobb  v.  Davenport,  in  New  Jersey,  was  an 
action  of  trespass  brouj;;bt  to  assert  the  plaintiff's  exclusive 
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right  of  fishing  in  Green  Pond,  a  lake  three  miles  in  length, 
by  one  mile  in  breadth.  The  plaintiff  had  a  grant,  from  the 
board  of  proprietors  of  East  Jersey,  of  a  tract  of  land  which 
included  the  lake.  The  defendant  contended  that  the  lake 
belonged  to  the  State  and  was  not  subject  to  private  owner- 
ship. The  decision  was  in  favor  of  the  plaintiff.  Mr.  Justice 
Depue  delivered  the  opinion  of  the  court,  and  discussed  the 
case  on  common  law  principles.  "In  this  State,"  said  the 
learned  judge,  "there  is  nothing  in  topography  or  location 
that  requires  a  departure  from  the  rules  of  the  common  law. 
Unlike  some  of  our  sister  States,  we  have  no  large  inland 
lakes,  which  are,  in  fact,  inland  seas,  upon  which  an  extensive 
commerce  is  carried  on,  or  which  are  the  boundaries  with  a 
foreign  nation.  .  .  .  Our  system  of  land  titles,  and  the 
decisions  of  our  courts,  have  been  in  conformity  with  the 
common  law  on  this  subject,  and  whatever  departure  has  been 
therefrom,  has  not  been  to  enlarge  the  public  domain  at  the 
expense  of  private  ownership."  The  rules  of  the  common  law 
propounded  for  the  decision  of  the  case  were  thus  stated: 
"By  the  common  law,  all  waters  are  divided  into  public 
waters  and  private  waters.  In  the  former  the  proprietorship 
is  in  the  sovereign ;  in  the  latter,  in  the  individual  proprietor. 
The  title  of  the  sovereign  being  in  trust  for  the  benefit  of  the 
public  —  the  use,  which  includes  the  right  of  fishing  and  of 
navigation,  is  common.  The  title  of  the  individual  being 
personal  in  him,  is  exclusive  —  subject  only  to  a  servitude  to 
the  public  for  purposes  of  navigation,  if  the  waters  are  navi- 
gable in  fact.  .  .  .  And  all  the  cases  in  which  waters 
above  the  ebb  and  flow  of  the  tide,  such  as  great  inland  lakes 
and  the  larger  rivers  of  the  country,  are  held  to  be  public  in' 
any  other  sense  than  as  being  subjected  to  a  servitude  to  the 
public  for  purposes  of  navigation,  are  confessedly  a  departure 
from  the  common  law." 

In  corroboration  of  the  conclusion  arnved  at  from  the 
general  principles  of  the  common  law.  Justice  Depue  also 
referred  to  a  charter  granted  by  the  legislature  of  New  Jersey 
to  the  Morris  Canal  Company  in  1824,  by  which  the  company 
was  authorized  to  use  the  waters  of  Lake  Hopatcong  and 
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Green  Pond  for  the  purposes  of  the  canal,  subject  to  this  pro- 
'  vision,  namely,  **  all  loss  and  damages  to  the  owners  of  said 
ponds,  or  the  lands  flowed  or  otherwise  used  in  obtaining 
water  for  the  same,  being  paid  for,  agreeably  to  the  previous 
provisions  of  this  act."  This  was  regarded  as  a  legislative 
recognition  of  the  private  ownership  of  these  bodies  of  water. 
That  ownership  depended,  however,  not  on  the  stat);(te,  but  on 
the  principles  of  the  common  law. 

But  we  forbear  to  quote  further  the  reasonings  of  the  cases. 
There  are  many  more  to  the  same  effect,  all  going  to  demon- 
strate what  the  rule  of  the  common  law  is  with  regard  to  the 
ownership  of  the  beds  of  inland  lakes,  not  of  such  size  or 
importance  as  to  be  classed  with  the  great  navigable  lakes  and 
rivers  of  the  country.  We  need  not  depend  upon  the  English 
case  of  Bristow  v.  Cormican  alone,  great  as  its  authority  nec- 
essarily is ;  but  are  surrounded  by  a  cloud  ^of  witnesses  in  Qur 
own  country  whose  testimony  is  in  harmony  with  that  decis- 
ion. We  will  only  refer  to  a  single  other  case,  decided  in 
Illinois  itself  in  1867,  Bechmcm  v.  Kreamer^  43  Illinois,  447, 
which,  with  the  cases  as  to  riparian  rights  on  rivers  and 
streams,  ought  to  be  conclusive  as  to  the  common  law  in  that 
State.  The  case  arose  with  regard  to  the  right  of  fishing  in 
a  small  lake  in  Kankakee  County,  with  an  outlet  to  Kankakee 
River,  seven  miles  distant.  From  the  state  map  we  infer 
that  the  lake  was  two  or  three  miles  in  length.  It  abounded 
in  choice  fish  and  was  claimed  by  the  plaintiffs  as  their  private 
property,  th^y  owning  the  surrounding  lands.  A  party  came 
with  teams,  boats  and  a  seine,  which  last  they  dragged  in 
the  lake  against  the  will  and  protest  of  the  owners  of  the 
land.  The  latter  brought  an  action  of  trespass  and  recovered 
damages.  Mr.  Justice  Breese,  in  announcing  the  decision  of 
the  court,  laid  down  the  following  principle  of  law :  "  By  the 
common  law,  a  right  to  take  fish  belongs  so  essentially  to  the 
right  of  soil  in  streams  or  bodies  of  water,  where  the  tide 
does  not  ebb  and  flow,  that  if  the  riparian  proprietor  owns 
upon  both  sides  of  such  stream,  no  one  but  himself  may  come 
upon  the  limits  of  his  land  and  take  fish  there;  and  the  same 
rule  applies  so  far  as  his  land  extends,  to  wit,  to  the  thread  of 
ti.3  stream,  where  he  owns  upon  one  side  only." 
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The  reason  for  departing  from  the  common  law  in  oases  of 
this  kind  is  well  and  clearly  stated  by  Judge  Gresham  in  the 
•case  of  State  of  Indiana  v.  Milk,  11  Bissell,  197;  11  Fed. 
Rep.  389.  He  there  says :  *'  Non-navigable  streams  are  usually 
narrow,  and  the  lines  of  riparian  owners  can  be  extended  into 
them  at  right  angles,  without  interference  or  confusion,  and 
without  serious  injustice  to  any  one.  It  was  therefore  natural, 
when  such  streams  were  called  for  as  boundaries,  to  hold  that 
the  real  line  between  opposite  shore  owners  was  the  thread  of 
the  current.  The  rights  of  the  riparian  proprietors  in  the  bed 
of  the  stream,  and  in  the  stream  itself,  were  thus  clearly 
defined.  But  when  this  rule  is  attempted  to  be  applied  to 
lakes  and  ponds  practical  difQculties  are  encountered.  They 
have  no  current,  and,  being  more  or  less  circular,  it  would 
hardly  be  possible  to  run  the  boundary  lines  beyond  the 
watei^s  edge,  so  as  to  define  the  rights  of  shore  owners  in  the 
beds.  Beaver  Lake  is  seven  and  a  half  miles  east  and  west, 
and  less  than  five  miles  north  and  south.  Extending  the  side 
and  end  lines  into  the  lake,  there  being  no  current,  when 
would  they  meet  ?  This  rule  is  applicable,  if  fit  all,  whether 
there  be  one  or  more  riparian  .proprietors.  1  do  not  think  the 
mere  proprietorship  of  the  surrounding  lands  will,  in  all  cases, 
give  ownership  to  the  beds  of  natural  noii-navigable  lakes  and 
ponds,  regardless  of  their  size.  It  would  be  unfair  and  unjust 
to  allow  a  party  to  claim  and  hold  against  his  grantor  the  bed 
of  a  lake  containing  thousands  of  acres,  solely  on  the  ground 
that  he  had  bought  and  paid  for  the  small  surrounding  frao- 
tional  tracts — the  mere  rim." 

We  do  not  think  that  this  argument  db  inconvenienti  is 
sufficient  to  justify  an  abandonment  of  the  rules  of  the  com- 
mon law,  which,  as  we  have  shown,  have  been  adopted  in 
Illinois  as  the  law  of  the  land.  It  is  too  much  like  judicial 
legislation.  It  is  as  much  as  to  say :' "  We  think  the  common 
law  might  be  improved,  and  Ve  will,  therefore,  improve  it." 
As  to  the  supposed  difficulty  or  inconvenience  in  applying  the 
law,  it  is  no  greater  thaa  that  which  occurs  on  any  bay  or 
incurved  shore,  even  of  a  large  river,  in  adjusting  the  outgoing 
boundary  lines  between  adjoining  proprietors  over  the  sub- 
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merged  bottoms  of  flats  lying  in  front  of  tbeir  riparian  lands. 
Just  and  equitable  rules  have  been  adopted  for  settling  the 
mutual  rights  of  parties  in  such  cases.  Where  a  lake  is  very 
long  in  comparison  with  its  width,  the  method  applied  to 
rivers  and  streams  would  probably  be  most  suitable  for  adjust- 
ing riparian  rights  in  the  lake  bottom  along  its  sides,  and  the 
use  of  converging  lines  would  only  be  required  at  its  two  ends. 
But  whatever  mode  of  determining  the  outgoing  lines,  as 
between  adjoining  owners,  should  be  adopted  in  special  cases, 
(which  may  be  left  for  determination  when  they  arise,)  there 
can  be  no  difficulty  in  the  present  case  as  between  the  plaintiff 
and  the  defendant.  The  latter  is  not  an  adjoining  owner. 
The  controversy  here  is  between  a  riparian  owner  and  a  party 
claiming  the  land  under  water  in  front  of  him ;  and  as  between 
them,  we  think  there  is  no  question  as  to  the  riparian  owner's 
right. 

The  Supreme  Court  of  Michigan  in  a  recent  case  {Cluie  v. 
Fuller^  65  Michigan,  48,  since  followed  by  Stoner  v.  Rice^  121 
Indiana,  51)  held  that  the  riparian  owner  of  a  fractional  lot 
bounded  by  a  non-navigable  lalce  only  takes  so  much  of  the.lake 
bottom  as  is  required  to  fill  out  the  section  or  quarter  section 
of  which  he  owns  the  fraction;  in  other  words,  that  his  com- 
mon law  right  is  limited  by  the  sectional  lines  of  the  survey. 
It  was  conceded,  however,  that  if  the  lake  were  so  large  that 
the  lines  of  the  granted  sections  would  not  embrace  the  whole 
lake  bottom,  then  the  riparian  ownership  would  be  extended  to 
the  centre  so  as  to  include  the  whole  bottom.  In  this  case  the 
sectional  lines  included  all  that  was  in  dispute,  the  question 
being  raised  upon  the  cutting  of  the  ice  on  the  surface.  In 
the  other  case  {JStoner  v.  Bice^  the  rule  so  adopted  gave  to 
the  riparian  owner  the  whole  of  the  lake  bottom  as  against 
a  subsequent  grantee  of  the  government;  a  result  identical 
with  that  which  would  have  been  produced  by  the  unmodi- 
fied common  law  rule.  These  decisions,  however,  are  inter- 
esting because  they  are  founded  on  the  principle  that  the 
government  surveys  form  a  system  or  network  of  lands  in 
block,  whose  sectional  and  sut^ectional  lines,  whether  actually 
surveyed  on  the  land,  or  projected  by  the  imagination  through 
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standing  bodies  of  water,  constitute  lines  of  limitation  whioh 
arrest,  and  restrict  any  extension  of  a  grant  by  implication 
beyond  them.  This  is  substantially  the  principle  by  which 
the  Roman  offri  Ivmitati  were  governed.  These  consisted, 
generally,  of  districts  or  territories  acquired  by  conquest,  and 
assigned  and  set  apart  for  the  benefit  of  veteran  soldiers,  when 
retired  from  active  service  in  the  army.  The  method  of  sur- 
veying such  a  territory  was  to  draw  lines  towards  the  four 
quarters  of  the  heavens,  parallel  and  crosswise,  in  order  to 
effect  ^  uniform  division  of  the  lots,  and  to  fix  immutable 
boundaries  between  them:  These  boundaries,  called  limites^ 
were  marked  by  a  slip  of  land  left  for  the  purpose  untouched 
by  cultivation,  as  balks  or  highways.  The  squares  of  land 
contained  either  thirty-three  or  a  hundred  and  thirty-three 
acres ;  that  is,  they  were  either  ten  or  twenty  actus  square. 
Lands  thus  surveyed  and  appropriated  were  called  limited 
lands — dgri  li/mUati  —  and  when  they  bordered  on  strfeams 
or  other  waters  they  were  not  entitled,  as  other  riparian  lands 
were,  to  any  accretion  or  alluvion,  or  to  islands  in  the  stream, 
but  were  strictly  confined  to  the  lines  by  which  they  were 
actually  or  theoretically  limited.  See  Dig.  Lib;  41,  tit.  1,  frs. 
7, 16  ;*Lib.  43,  tit.  12,  fr.  1  §§  6,  7 ;  Gronovius,  in  note  to  Gro- 
tius,  De  Jure  BeL  ac  Pac,  Lib.  2,  cap.  3,  sec.  16;  Niebuhr's 
Hist,  of  Rome,  vol.  2,  App.  I. 

This  method  of  disposing  of  the  subject  might  be  convejiient 
and  attended  with  some  advantages  if  it  were  sanctioned  by 
the  law ;  but  we  do  not  see  any  greater  reason  for  adopting 
this  departure  from  the  common  law  than  that  followed  in  the 
case  of  State  of  Indicma.  v.  MUTc^  before  referred  to. 

As  to  the  narrow  tongue  of  land  which,  according  to  the 
finding  of  facts,  projects  into  the  lake  from  the  north  sid;e,  we 
do  not  think  that  it  can  have  any  effect  upon  the  decision  of 
this  case.  It  does  not  appear  to  have  extended  far  enough 
southerly,  at  least  during  high  water,  to  be  opposed  to  the 
property  of  the  plaintiff.  Besides,  the  plat  of  the  lake  and 
the  land  surrdunding  it,  referred  to  in  the  patent  granted  to 
Holbrook,  exhibits  the  various  fractional  sections  surrounding 
the  lake  as  immediately  bordering  upon  it;  and  this,  as  shewn 
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by  the  aathorities  already  cited,  constitutes  the  lake  itself  the 
real  boundary  of  the  land,  without  regard  to  the  meander  line. 
There  should  be  some  extraordinary  proof  of  mistake  ou  the 
part  of  the  surveyor  in  order  to  interfere  with  the  passing  of 
the  land  as  riparian  land.  In  the  case  of  Forsyth  v.  SmaUy 
7  Bissell,  201,  decided  in  the  Circuit  Court  of  the  United 
States  for  the  district  of  Indiana  In  1876,  the  same  circum- 
stance of  a  gore  or  tongue  of  land  running  into  the  water 
beyond  the  meander  line  was  shown  by  the  proofs  to  exist. 
The  plaintiffs  claimed  by  patent  from  the  United  States  cer- 
tain  fractional  lots  of  land  binding  on  Lake  George,  a  small 
lake  in  Indiana,  about  two  miles  in  length  and  three-fourths 
of  a  mile  in  width,  connected  with  the  lake  now  in  question. 
The  government  plat  referred  to  in  the  patents  showed  no 
such  projection,  but  showed  the  fractional  lots  binding  on 
the  lake.  The  defendant  claimed  the  gore  or  tongue  of  land 
under  a  subsequent  patent,  and  contended  that  it  was  not 
embraced  in  the  plaintiffs'  title:  fiut  Judge  Drummond  held 
that  the  case  was  governed  by  the  principles  announced  by 
this  court  in  RaU/road  Company  v.  Schurmeir,  and  that  as 
the  plat  referred  to  in  the  patent  showed  that  the  land  con- 
vey^ was  bounded  by  the  lake,  the  patent  should  be  so 
construed,  and  gave  judgment  for  the  plaintiff. 

A  question  is  made  with  regard  to  the  effect  of  the  proceed- 
ings which  took  place  before  the  register  and  receiver  of  the 
local  land  office,  and,  by  appeal,  before  the  Commissioner  of 
the  General  Land  Office  and  the  Secretary  of  the  Interior,  in 
relation  to  the  right  of  the  government  to  survey  and  grant 
the  lands  under  Wolf  Lake  in  1874.  Both  Hardin  and  DeWitt 
were  notified  of  said  proceedings  and  appeared  and  contested 
the  sanie;  but  the  decision  was  against  them  and  in  favor  of 
the  government.  It  is  contended  that  by  this  decision  the 
question  became  res  judiccUa^  and  that  Hardin  and  DeWitt 
and  those  claiming  under  them  are  bound  thereby.  It  is  very 
true  that  the  decisions  of  the  land  department  on  matters  of 
fact  within  its  jurisdiction,  made  in  due  course  of  administra- 
tion, cannot  be  called  in  question  collaterally.  But,  as  was 
declared  in  the  recent  case  of  Davis  v.  Weibboldj  139  U.  S. 
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^07,  decided  at  the  present  term  of  this  court,  ^^  if  the  lands 
patented  were  not  at  the  time  public  property,  having  lean 
previously  disposed  ofy  or  no  provision  had  been  made  for  their 
sale  or  other  disposition,  or  they  had  been  reserved  from  sale, 
the  department  had  no  jurisdiction  to  transfer  the  lands,  and 
their  attempted  conveyance  by  patent  is  inoperative  and  void.'' 
So  that,  if  the  lands  had  been  '^  previously  disposed  of,"  the 
department  has  no  jurisdiction  over  them ;  and  the  question 
whether  they  have,  or  have  not,  be^i  previously  disposed  of 
is  a  judicial  question,  and  not  determinable  by  the  executive 
department,  except  for  the  purpose  of  governing  its  own  con- 
duct in  the  administration  of  its  functions.  The  same  princi- 
ple is  involved  in  Moore  v.  BobbinSj  96  U.  S.  530,  533,  534, 
where  it  is  said  by  Mr.  Justice  Miller,  speaking  for  the  court : 
"With  the  title  passes  away  all  authority  or  control  of  the 
executive  department  over  the  land,  and  over  the  title  which 
it  has  conveyed.  It  would  be  as  reasonable  to  hold  that  any 
private  owner  of  land  who  has  conveyed  it  to  another  can,  of 
his  own  volition,  recall,  cancel  or  annul  the  instrument  which 
he  has  made  a|id  delivered.  If  fraud,  mistake,  error  or  wrong 
has  been  done,  tl^e  courts  of  justice  present  the  only  remedy. 
These  courts  are  as  open  to  the  United  States  to  sue  for  the 
cancellation  of  the  deed  or  reconveyance  of  the  land  as  to 
individuals ;  and  if  the  government  is.  the  party  injured,  this 
is  the  proper  course.'?  Again,  referring  to  the  power  of  the 
Secretary  of  the  Interior  after  patent,  it  is  said :  ''  He  is  abso- 
lutely without  authority^  If  this  were  not  so,  the  titles  derived 
from  the  United  States,  instead  of  being  the  safe  and  assured 
evidences  of  ownership  which  they  are  generally  supposed  to 
be,  would  be  always  subject  to  the  fluctuating,  and  in  many 
cases  unreliable,  action  of  the  land  office.  No  man  could 
buy  of  the  grantee  with  safety,  because  he  could  only  convey 
subject  to  the  right  of  the  officers  of  the  government  to  annul 
his  titld." 

On  the  whole,  our  conclusion  is,  that  the  court  below  ought 
to  have  given  judgment  for  the  plaintiff,  as  against  the  defend- 
ant, to  the  centre  of  Wolf  Lake,  instead  of  to  low-water  mark, 
in  front  of  the  southeast  fractional  quarter  of  section  19,  and 
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in  front  of  the  northeast  fractional  quarter  of  section  30 ;  and 
to  the  middle  of  the  bay  or  projection  of  said  lake  in  front  of 
the  east  part  of  the  southeast  fractional  quarter  of  said  section 
80.  If  there  should  arise  any  question  between  the  plaintiff 
and  other  riparian  owners  of  lands  situated  on  the  margin  of 
the  lake,  as  to  the  convergence  of  the  side  lines  of  the  plain- 
tiffs land  in  the  lake,  it  can  be  disposed  of  by  the  parties 
themselves  by  a  resort  to  equity  or  to  such  other  form  of 
procedure  as  may  be  proper. 

The  judgment  must  be 

Reversed^  and  the  cause  remanded  with  instructions  to  enter 
judgment  for  the  plaintiff  in  conformity  with  this  opinion, 

Mb.  Justice  Brewer,  with  whom  concurred  Mr.  Justice 
Gray  and  Mr.  Justice  Brown,  dissenting. 

Mr.  Justice  Gray^  Mr.  Justice  Brown  and  myself  are 
unable  to  concur  in  the  foregoing  conclusions.  Beyond  all 
dispute  the  settled  law  of  this  court,  established  by  repeated 
decisions,  is  that  the  question  how  far  the  title  of  a  riparian 
owner  extends  is  one  of  Ipcal  law.  For  a  determination  of 
that  question  the  statutes  of  the  State  and  the  decisions  of  its 
highest  court  furnished  the  best  and  the  final  authority.  In 
the  case  of  St  Louis  v.  Rviz^  decided  at  the  present  term, 
138  TJ.  S.  226,  242,  it  was  said  by  Mr.  Justice  Blatchford, 
speaking  for  the  court :  "The  question  as  to  whether  the  fee 
6t  the  plaintiff,  as  a  riparian  proprietor  on  the  Mississippi 
Biver,  extends  to  the  middle  thread  oV  the  stream,  or  only  to 
the  water's  edge,  is  a  question  in  regard  to  a  rule  of  property, 
which  is  governed  by  the  local  law  of  Illinois.  Barney  v. 
Keokuk,  94  U.  S.  324,  338 ;  St  Louis  v.  Myers,  113  U.  S.  566; 
Packer  v.  Bird,  137  U.  S.  661.  In  Barney  v.  Keokuk,  it  is 
said  that  if  the  States  'choose  to  resign  to  the  riparian  propri- 
etor rights  which  properly  belong  to  them  in  their  sovereign 
capacity,  it  is  not  for  others  to  raise  objections.' "  The  cases 
referred  to  in  this  quotation  affirm  the  same  doctrine. 

If  we  turn  to  the  decisions  of  the  Supreme  Court  of  Illinois, 
we  find  one  rule  laid  dawn  for  running  water  and  another  for 
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lakes  and  ponds.  In  the  former  case  the  riparian  owner  owns 
to  the  thread  of  the  current;  in  the  latter  to  the  water  line. 
No  distinction  is  made  on  account  of  the  size  of  either  stream 
or  pond.  Without  noticing  the  thorities  in  reference  to 
rivers  or  other  running  water,  it  enough  to  refer  to  the 
decisions  in  reference  to  lakes  and  ads.  In  the  case  of  Seor 
man  v.  Smithy  decided  in  1860,  21  Illinois,  521,  525,  it  was 
held  that  a  riparian  owner  on  a  large  lake,  I^e  Michigan, 
took  title  only  to  the  water  line.  The  reason  of  that  decision 
was  thus  expressed  in  the  opinion  of  the  court:  "These  great 
bodies  of  water,  having  no  currents,  like  rivers  and  other  run- 
ning streams,  cannot  present  the  same  reasons  why  the  boun- 
dary should  be  extended  beyond  the  water's  edge,  where  it  is 
ordinarily  found,  that  apply  to  running  bodies  of  water. 
Where  such  streams  are  called  for  as  a  boundary,  the  thread 
of  the  current  is  held  to  be  the  line  from  each  side.  Such  a 
rule  could  not,  for  the  want  of  a  current,  be  adopted  in  this 
case.  It  would  not  be  sanctioned  either  by  analogy  to  the 
rule  or  by  reason.  And  if  the  outer  edge  of  the  water  be 
passed,  owing  to  the  approximation  of  these  bodies  to  a  circu- 
lar shape,  it  would  be  found  exceedingly  difficult,  if  not  impos- 
sible, to  ascertain  where  the  boundary  should  be  fixed,  or  the 
shape  it  should  assume."  It  will  be  perceived  that  the  same 
reasoning  applies  whether  the  lake  be  a  large  or  a  small  one. 
There  is  no  decision  or  intimation  by  the  Supreme  Court  of 
that  State  questioning  the  rule  thus  laid  down. 

Again,  in  1886,  in  a  later  case.  Trustees  of  Schools  v.  SchroU, 
120  Illinois,  509,  the  question  arose  as  to  a  small  lake,  no  larger 
than  the  one  in  controversy,  and  the  same  rule  was  applied 
there  as  in  the  case  of  Lake  Michigan  ;  and  it  was  held  that 
the  title  of  the  riparian  owner  stopped  at  the  water  line,  and 
the  case  of  Seaman  v.  Smithy  svpray  was  cited  as  furnishing  the 
authority  and  reasoning  for  the  rule.  Nor  was  this  a  mere 
casual  or  incidental  remark  in  the  course  of  an  opinion.  The 
opinion  is  some  seven  pages  in  length,  and  over  four  pages  are 
devoted  to  a  discussion  and  decision  of  this  question.  It  was 
the  principal  and  paramount  question,  fully  reasoned  out  and 
obviously  carefully  considered.     We  quote  as  follows:  "It  is 


Digitized  by  VjOOQIC 


404  OCTOBER  TERM,  1890. 

Dissentiqg  Opinion:  Brewer,  Gray,  Brown,  JJ, 

equally  well  settled  that  grants  of  land  bounded  on  streams  or 
rivers  above  tide^  water  carry  the  exclusive  right  and  title  of 
the  grantee  to  the  centre  of  the  streatn,  usque  ad  filum  aqucBj 
subject  to  the  easement  of  navigation  in  streams  navigable  in 
fact,  unless  the  terms  of  the  grant  clearly  denote  the  intention 
to  stop  at  the  edge  or  margin  of  the  stream.  3  Kent's  Conu 
427 ;  2  HiUiard  on  Real  Prop.  92 ;  Angell  on  Water-courses, 
sec.  6 ;  Janes  v.  Saviardy  24  How.  41 ;  State  of  Indiana  v. 
Milk,  11  Fed.  Rep.  389 ;  Canal  Appraisers  v.  The  People,  17 
Wend.  571,  596 ;  Child  v.  Starr,  4  Hill,  369 ;  Seaman  v.  Smith, 
24  111.  521 ;  Rockwell  y.  Baldwin,  53  111.  19 ;  Braxon  v.  Bress- 
ler,  64  111.  488 ;  Washington  Ice  Co.  v.  Shortall,  101  HI.  46. 
But  an  entirely  different  rule  applies  when  land  is  conveyed 
bounded  along  or  upon  a  natural  lake  or  pond.  In  sudi  case 
the  grant  extends  only  to  the  water's  edge.  Angell  on  Water- 
courses, sees.  41,  42 ;  3  Kent's  Com.  439,  note  a,  citing  Brad- 
ley V.  Rice,  13  Maine,  198,  201,  and  Waterman  v.  Johnson,  13 
Pick.  261.  See  also  Wa/rren  v.  Chambers,  25  Arkansas,  120 ; 
State  of  Indiana  v.  Milk,  U.  S.  Cir.  Ct.  Dist.  Ind.,  Gresham, 
J.,  11  Fed.  Rep.  389,  citing  Wheeler  v.  Spinola,  54  N.  T.  377; 
Mansur  v.  Blake,  62  Maine,  38 ;  State  v.  Gilmanton,  9  N.  H. 
461 ;  Paine  v.  Woods,  l08  Mass.  160 ;  Fletcher  v.  Phelps,  28 
Vermont,  ^7 ;  Austin  v.  Rutland  Railroad  Co.,  45  Vermont, 
215 ;  Boorm/in  v.  Sunnuchs,  42  Wisconsin,  233 ;  Ddaplaine  v. 
Chicago  dk  Northwestern  Ry.  Co.,  42  Wisconsin,  214,  and 
Seiiman  v.  Smith,  24  Illinois,  521.  See  also  Nelson  v.  Butter- 
field,  21  Maine,  229 ;  West  Roxbury  v.  Stoddard,  7  Allen,  158 ; 
Ca/nal  Co.  v.  The  Pedple,  5  Wend.  423 ;  Jakeway  v.  Barrett, 
38  Vermont,  316;  Primm  v.  Walker,  38  Missouri,  94,  99; 
Wood  V.  KeUey,  30  Maine,  47."  And  agaih:  "Indeed,  the 
controlling  distinction  between  a  stream  and  a  pond  or  lake  is, 
that  in  the  one  case  the  water  has  a  natural  motion  —  a  cur- 
rent —  while  in  the  other,  the  water  is,  in  its  natural  state, 
substantially  at  rest.  And  this  is  so,  independent  of  the  size 
of  the  one  or  the  other.  The  flowing  rivulet  of  but  a  few 
inches  in  width  is  a  stream  as  certainly. as  the  Mississippi. 
And  when  lands  are  granted  by  the  proprietor  of  both  land 
and  strfeamy  bounding  such  grant  upon  the  stream,  the  grantee 
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acquires  right  and  title  to  the  thread  or  middle  of  the  streaiiL 
This  right  is  grounded  upon  the  presumption  that  the  grantor, 
by  making  the  stream  the  boundary,  intended  bis  grantee  to 
take  to  the  middle  of  the  stream ;  and  this  presumption  will 
prevail  until  a  contrary  intent  is  made  to  appear.  RocJcwM 
V.  Baldwin^  53  Illinois,  19.  The  right  spoken  of  does  not 
rest  upon  the  principle  that  when  a  grant  is  bounded  on  a 
stream  the  bed  of  the  stream  to  the  thread  or  middle  passes  as 
incident  or  appurtenant  to  the  bordering  land,  for  the  bed  ol 
the  stream  is  land,  though  covered  with  water,  and  land  can- 
not pass  as  appurtenant  to  land.  As  is  said  in  Child  v.  Sta/rvy 
4  Hill,  369 :  ^  A  conveyance  of  one  acre  of  land  can  never  be 
made,  by  any  legal  construction,  to  carry  another  acre  by  way 
of  incident  or  appurtenance  to  the  first.*  The  riparian  pro- 
prietor claiming  to  the  thread  or  middle  of  the  stream  must 
show  the  bordering  water  to  be  a  stream,  and  that  his  grant, 
in  terms  or  legal  effect,  is  bounded  upon  or  along  such  stream 
—  that  the  stream  is  made  the  boundary." 

These  quotations  show  that  there  was  no  mere  inadvertent 
or  casual  remark,  but  that  it  was  the  distinct  and  well  consid- 
ered as  it  was  also  the  unanimous  decision  of  the  highest  court 
of  the  State.  We  do  not  think  it  sufficient  to  overthrow  the 
force  of  this  decision  to  say  that  the  common  law  of  England 
was  different,  a  proposition  which,  in  passing,  we  may  say  we 
doubt;  nor  that  there  was  another  question  in  the  case  also 
referred  to  in  the  opinion,  which  fully  justified  the  decision ; 
and  that  therefore  the  discussion  and  decision  of  this  question 
were  unnecessary,  for  that  other  question  was  put  after  this  in 
the  opinion,  and  was  evidently  intentionally  made  subordinate 
to  this. 

Believing  that  the  law  of  Illinois  has  been  determined  by 
its  Supreme  Court,  we  think  that  determination  is  conclusive 
on  this  court.  As  strengthening  the  views  we  have  expressed^ 
may  also  be  noticed  the  opinions  of  the  Circuit  and  District 
Judges,  in  this  very  case,  on  separate  trials,  (see  16  Fed.  Rep 
823,)  both  announced  before  the  decision  in  120  Illinois,  and 
agreeing  that  under  the  laws  of  Illinois  the  title  of  the  riparian 
owner  stopped  with  the  water.    The  long  judicial  experience 
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of  those  judges  and  their  familiarity  with  the  laws  of  Illinois 
give  to  these  opinions  great  weight.  We,  therefore,  dissent 
from  the  oonolusions  of  the  court 


MITCHELL  V.  SMALE. 

ERROR    TO    THE    CIRCUrr  COURT   OF  THE    UNFTED    STATES   FOR  THE 
NORTHERN  DISTRICT  OF   ILLINOIS. 

No.  167.    Argaad  Juaury  2S,  20,  S7, 1891.  -  Decided  May  11, 1891. 

Plaintiff,  a  citizen  of  Illinois,  sued  in  ejectment  to  recover  possession  of 
lands  in  that  State  claimed  to  have  been  granted  to  plaintiff's  ancestor 
by  a  patent  of  the  United  States,  making  the  tenant  a  citizen  of  that 
State,  defendant.  The  owner,  under  whom  the  tenant  claimed,  a  citizen 
of  New  York,  appeared  and,  on  his  motion,  was  made  party  defendant 
He  then  set  up  title  under  another  patent  from  the  United  States,  and 
moved  for  a  removal  of  the  cause,  7tr«t,  upon  the  ground  of  diverse  citi- 
zenship, which  was  abandoned,  and  then,  secondly,  that  there  was  a  con- 
troversy involving  the  authority  of  the  land  department  to  grant  a 
patent.    THeld,  that  the  case  was  removable  for  the  second  cause. 

Hardin  v.  Jordan,  ante,  371,  alDrmed  to  the  point  that  in  Illinois,  under  a  grant 
of  lands  bounded  on  a  lake  or  pond  which  is  not  tide  water  and  Is  not 
navigable,  the  grantee  takes  to  the  centre  of  the  lake  or  pond  ratably 
with  other  riparian  proprietors,  if  there  be  such;  and  that  the  projection 
of  a  strip  or  tongue  of  land  l>eyond  the  meandering  line  of  the  survey  is 
entirely  consistent  with  the  water  of  the  pond  or  lake  being  the  natural 
boundary  of  the  granted  land,  which  would  include  the  projection,  if 
necessary  to  reach  that  boundary. 

Ejectment.  Judgment  for  the  defendant.  Plaintiff  sued 
out  this  writ  of  error.    The  case  is  stated  in  the  opinion. 

Mr.  William  Prescott  and  Jfr.  S.  S.  Gregory  for  plaintiff  in 
error.  JUr.  William  M.  Booth  and  Mr.  James  S.  Marian 
were  with  them  on  the  brief. 

Mr.  W.  C.  Goudy  for  defendants  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 
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The  decision  of  this  case  depends  upon  the  same  general 
principles  which  have  just  been  discussed  in  the  case  of  Ec^r* 
din  V.  Jordcm^  the  two  cases  being  in  all  essential  respects 
much  alike,  both  of  them  relating  to  land  on  the  margin  and 
under  the  waters  of  Wolf  Lake.  But  before  adverting  to  the 
supposed  distinction  between  them,  it  is  necessary  to  examine 
a  question  of  jurisdiction. 

The  action  was  ejectment,  and  was  commenced  in  the  Cir- 
cuit Court  of  Cook  County,  by  Mitchell,  the  plaintiflE  in  error, 
against  three  defendants,  Jabez  6.  Smale  and  John  I.  and 
Frank  L  Bennett,  and  summons  was  duly  served  on  them. 
The  Bennetts,  being  attorneys,  appeared  specially  for  Conrad 
N.  Jordan,  and  moved  that  he  be  substituted  as  sole  defend- 
ant. The  motion  was  made  upon  an  affidavit  of  Jordan  that 
the  Bennetts  had  no  interest,  having  conveyed  the  property 
to  him  before  the  suit  was  commenced,  and  that  Smale  was  a 
mere  tenant  under  him,  Jordan,  and  had  no  other  interest. 
The  court  denied  the  motion,  and  thereupon  Jordan,  on  his 
own  motion,  was  admitted  to  defend  the  cause  as  landlord  and 
as  codefendant.  Afterwards,  and  in  due  time,  Jordan  filed  a 
petition  under  the  act  of  1875  for  the  removal  of  the  cause 
into  the  Circuit  Court  of  the  United  States,  alleging  as  a 
ground  of  removal  that  the  plaintiff  was  a  citizen  of  Illinois, 
and  that  he,  Jordan,  was  a  citizen  of  New  York,  and  sole 
owner  of  the  property,  and  that  the  sole  controversy  in  the 
cause  was  between  him,  Jordan,  and  the  plaintiff,  stating  the 
facts  previously  affirmed  in  his  affidavit  as  to  the  want  of 
interest  in  the  Bennetts,  and  the  tenancy  of  Smale.  Objec- 
tions to  the  removal  being  made  by  the  plaintiff,  Jordan  asked 
and  obtained  leave  to  amend  his  petition^  and  filed  an  amended 
petition  setting  out,  in  addition  to  the  facts  stated  in  his 
original  petition,  the  following  matter,  to  wit: 

"  Your  petitioner  states  that  said  suit  is  one  arising  under 
tiie  laws  of  the  United  States  in  this,  to  wit,  that  plaintiff 
seeks  in  and  by  said  suit  to  recover  lands  embraced  in  a  survey 
of  public  lands  made  by  the  government  of  the  United  Stages 
in  1874,  embracing  a  part  of  said  section  twenty  (20),  t'p  3" 
N.,  R.  15  E.,  3d  P.  M.,  in  Illinois,  atid  patents  issued  un 
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said  survey  under  which  your  petitioner  deraigned  title  in  fee 
simple  before  the  commencement  of  said  suit  and  in  him  then 
vested  .by  conveyance  from  the  patentee. 

"  That  the  plaintiff  claims  that  he  is  seized  of  the  fractional 
tract  described  in  the  declaration  as  the  grantee  of  one 
Horatio  D.  DeWitt;  that  the  said  survey,  patents  and  deeds 
of  petitioner  are  not  made  in  pursuance  of  the  acts  of  Congress 
and  laws  of  the  United  St^^tes  relating  to  the  surveying  and 
disposition  of  the  public  lands  of  the  United  States,  and  that 
said  act  of  Congress  and  laws  have  been  misconstrued  by  the 
said  land  department  and  disregarded,  and  that  said  survey, 
patents,  deeds  and  the  proceedings  of  the  land  department 
are  illegal  and  void  and  in  violation  of  the  contract  rights  of 
said  Mitchell  under  the  laws  of  the  United  States ;  that  by  vir- 
tue of  the  alleged  ownership  of  said  fractional  tract  described 
in  the  declaration  he,  the  plaintiff,  under  and  in  pursuance  of 
said  act  of  Congress  and  laws  of  the  United  States,  is  also  the 
owner  of  said  lands  so  owned  by  your  petitioner  by  virtue  of 
said  survey  of  1874  and  patents  and  deeds  thereunder.  This 
petitioner  claims  title  in  fee  to  said  lands  other  than  said  frac- 
tional tract  by  virtue  of  said  survey  of  1874,  said  patents  and 
deeds  issued  thereunder  in  pursuance  of  the  act  of  Congress 
aforesaid  and  laws  of  the  United  States,  and  therefore  states 
that  said  suit  is  one  arising  under  the  laws  of  the  United  States 
entitling  this  petitioner  to  a  removal  of  the  suit  under  the  act 
of  Congress  entitled  *  An  act  to  determine  the  jurisdiction  of 
the  Circuit  Courts  of  the  United  States,  and  to  regulate  the 
removal  of  causes  from  the  state  courts,  and  for  other  pur- 
poses,'' in  force  March  3,  1875,  for  that  cause  alone." 

Whether  the  facts  stated  in  the  original  petition  for  removal 
were  sufficient  for  that  purpose,  may  perhaps  admit  of  some 
question.  The  plaintiff  was  alleged  to  be  a  citizen  of  Illinois, 
and  the  defendant,  Jordan,  a  citizen  of  New  York.  The 
citizenship  of  the  other  defendants  was  not  mentioned,  though 
it  is  understood  they  were  residents  of  Illinois.  It  is  clear, 
therefore,  that  the  case  was  not  removable  unless  the  interest 
of  Jordan  was  so  separate  and  distinct  from  that  of  the  other 
defendants  that  it  could  be  fully  determined,  as  between  him 
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and  the  plaintiff,  without  the  presence  of  the  others  as  parties 
in  the  cause.  As  he  alone,  according  to  his  statement,  had 
the  title,  and  as  Smale  was  merely  his  tenant,  if  this  relation 
was  admitted  by  Smale,  (as  it  was,)  there  would  seem  to  be  no 
good  reason  why  the  contest  respecting  the  title  might  not 
have  been  carried  on  between  him  and  the  plaintiff  done,  so 
far  as  Smale  was  concerned.  This  was  done  in  the  case  of 
Ayers  v.  Watson^  113  U.  S.  594;  but  no  objection  to  the  re- 
moval on  that  ground  was  made,  though  objections  were  made 
on  other  grounds,  which  were  not  sustained  by  the  court. 
Still,  as  the  fact  appeared  on  the  record,  if  it  had  been  suffi- 
cient to  divest  the  Circuit  Court  of  jurisdiction  altogether,  this 
court  could  hardly  have  omitted  to  pass  upon  it.  We  do  not 
see  that  the  statute  of  Illinois  would  make  any  difference  in 
the  result.  It  merely  declares  that  in  ejectment  the  occupant 
of  the-  land  shall  be  named  as  defendant,  and  that  all  other 
persons  claiming  title  or  interest  to  or  in  the  same  may  be 
joined  as  defendants.  Starr  &  Curtiss'  Stat.  981,  §  6.  This  is 
merely  declarative  of  the  common  law  rule,  and  makes  no 
change  in  the  character  of  the  action  or  the  principles  of 
procedure  therein.  True,  it  was  decided  in  the  case  of  Phdpa 
V.  OakB^  117  U.  S.  236,  that  the  tenant  is  a  proper  party,  and 
that  if  the  cause  is  removed  by  reason  of  his  citizenship,  the 
Circuit  Court  will  not  be  deprived  of  jurisdiction  by  the  sub- 
sequent admission  of  the  landlord  as  a  defendant,  though  a 
citizen  of  the  same  state  with  the  plaintiff.  But  this  does  not 
prove  that  a  landlord  may  not  become  the  primary  and  only 
contestant,  where  the  tenant's  interests  are  subordinated  to 
and  made  dependent  on  his. 

As  to  the  other  defendants,  the  Bennetts,  there  may  have 
been  greater  difficulty  in  sustaining  a  removal.  They  were 
made  defendants,  apparently  in  goo<l  faith,  and  were  not 
acknowledged  to  be  tenants  of  Jordan ;  and  the  plaintiff 
might  well  insist  on  prosecuting  his  action  against  them,  as. 
well  as  against  Jordan,  in  order  that,  if  he  should  be  successr 
ful,  there  might  be  no  failure  of  a  complete  recovery  of  the 
land  claimed  by  him.  We  have  held  th?t  a  defendant  cannot 
make  an  action  several  which  the  plaintiff  elects  to  make 
joint.     Little  V.  Giles,  118  U.  S.  596. 
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But  be  this  as  it  may,  we  think  that  the  additional  ground 
of  removal,  stated  in  the  amended  petition,  was  sufficient  to 
authorize  the  removal  to  be  made.  It  states  very  clearly  that 
the  controversy  between  the  parties  involved  the  authority  of 
the  Land  Department  of  the  United  States  to  grant  the  patent 
or  patents  under  which  the  defendant  claimed  the  right  to 
hold  the  land  in  dispute  after  and  in  view  of  the  patent  under 
which  the  plaintiff  claimed  the  same  land.  This,  if  true,  cer- 
tainly exhibited  a  claim  by  one  party  under  the  authority  of 
the  government  of  the  United  States,  which  was  contested  by 
the  other  party  on  the  ground  of  a  want  of  such  authority. 
In  the  settlement  of  this  controversy,  it  is  true,  the  laws  of  the 
State  of  Illinois  might  be  invoked  by  one  party  or  both  ;  but 
it  would  still  be  no  less  true  that  the  authority  of  the  United 
States  to  make  the  grant  relied  on  would  necessarily  be  called 
in  question.  We  are,  therefore,  of  opinion  that  the  ground  of 
removal  now  referred  to  presented  a  case  arising  under  the 
laws  of  the  United  States,  and  so  within  the  purview  of  the 
act  of  1876.  The  amendment  was  properly  allowed^  and  no 
valid  objection  exists  in  regard  to  the  time  of  the  application. 

The  plaintiff^s  declaration  as  finaUy  amended  contained  two 
counts  on  which  he  relied,  to  wit : 

1.  A  count  claiming  the  fractional  S.W.  quarter  of  fractional 
section  20,  in  township  37  north,  range  15  east,  according  to 
the  official  plat  of  the  Survey  thereof  filed  in  the  land  office  at 
Chicago,  Illinois,  prior  to  the  year  1848. 

2.  A  count  claiming  sp  much  of  the  S.W.  quarter  of  said 
section  20  as  lies  between  Wolf  Lake  and  Hyde  Lake.  (This 
is  the  land  immediately  in  front  of  that  described  in  the  first 
count,  and,  in  the  original  plat,  shown  to  be  covered  by 
water.) 

The  defendants  pleaded  not  guilty,  and  a  jury  being  waived, 
the  cause  was  tried  by  the  court  before  Judge  Gresham,  in 
July,  1886,  at  the  same  time  with  the  case  of  Tlardin  v.  Jordan. 
The  judge  made  a  special  finding  of  facts,  and  gave  judgment 
for  the  plaintiff  for  the  S.W.  fractional  quarter  of  fractional 
section  20,  in  township  37  north,  range  16  east,  as  patented  by 
the  United  States  to  Horace  B.  DeT/itt  under  patent  dated 
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March  1, 1850,  and  described  in  the  first  count,  but  limited  by 
the  meander  line  of  the  original  survey  on  the  side  next  to  the 
lake;  and  as  to  all  the  rest  of  the  land  in  dispute,  found  the 
defendants  not  guilty.  The  fractional  quarter  section  thus 
found  to  belong  to  the  plaintiff  was  one  of  the  fractional  lots 
on  Wolf  Lake  surveyed  in  1834—5,  as  mentioned  in  the  case  of 
Hardin  v.  Jordan^  lying  on  the  north  side  of  the  lake,  and  on 
the  plat  of  the  survey  it  was  shown  as  bordering  on  and 
bounded  by  the  lake. 

The  difference  between  this  case  and  that  of  Hardin  v.  Jor- 
dan is  supposed  to  arise  from  the  fact  that  the  strip  or  tongue 
of  land  running  into  the  lake  from  the  north  side  bej'ond  the 
meander  line  (as  mentioned  in  Hardin  v.  Jordan)  was  imme- 
diately in  front  of  the  fractional  quarter  section  belonging  to 
the  plaintiff.  In  the  special  finding  of  facts  the  court  sets  out 
so  much  of  the  original  survey  as  describes  the  meander  line 
running  around  the  north  end  of  the  lake  and  eastwardly  as 
far  as  the  Indiana  line,  and  also  a  copy  of  the  plat  of  the  sur- 
vey, an  outline  of  which  is  shown  in  the  report  of  Hardin  v. 
Jordan.  As  stated  in  that  case,  the  meander  line  is  described 
in  the  survey  as  running  along  the  margin  of  the  lake,  and  the 
plat  shows  all  the  fractional  lots  to  be  adjoining  the  lake.  The 
finding  then  states  that  in  March,  1850,  Horatio  B.  DeWitt 
purchased  from  the  United  States  and  received  a  patent  for 
the  lot  described  as  "  the  S.W.  fractional  quarter  of  fractional 
ection  20,  in  township  37,  range  15,  in  the  district  of  lands  sub- 
ject to  sale  at  Chicago,  Illinois,  containing  A-^  acres,  accord- 
ing to  the  official  plat  of  the  survey  of  the  said  lands  returned 
to  the  General  Land  Office  by  the  surveyor  general ; "  and 
that  the  plaintiff  by  mesne  conveyances  had  acquired  and  held 
the  title  in  fee  simple  conveyed  to  DeWitt  by  said  patent. 
The  finding  then  describes  the  lake  and  the  tongue  of  land 
projecting  into  it  from  the  north  side  substantially  as  shown 
in  the  report  of  Hardin  v.  Jordan^  to  which  reference  may  be 
made.    The  finding  then  proceeds  as  follows : 

"Eighth.  That  the  lakes  and  lands  not  embraced  in  the 
original  survey  —  that  is  to  say,  all  the  lands,  swainp  a$  well 
as  those  covered  by  water,  including  the  ridge,  which  are  out- 


Digitized  by  VjOOQIC 


412  OCTOBER  TERM,  1890. 

Opinion  of  the  Court. 

side  the  meandered  line  ran  around  said  lake  or  lakes  —  the 
Commissioner  of  the  General. Land  Office  caused  to  be  sur- 
veyed in  1874 ;  that  after  such  survey  was  made  the  United 
States,  by  its  proper  officers,  sold  to  Alice  A.  Condit  the  west 
half  of  the  southwest  quarter,  the  south  half  of  the  east  half 
of  the  southwest  quarter,  and  lot  2  of  the  southwest  quarter, 
of  fractional  section  20,  T.  37  N.,  R.  16  E.,  of  this  P.  K,  and 
issued  to  said  Alice  A.  Condit  patents  in  the  usujal  form  for 
said  lands,  and  that  the  defendant,  Conrad  K  Jordan,  is  the 
owner,  by  mesne  conveyances,  of  the  lands  so  patented  to  said 
Condit ;  that  Horatio  B.  DeWitt,  owner  of  the  fractional  S. W. 
i  of  fractional  section  20  in  the  original  survey,  contested 
before  the  proper  officers  of  the  land  department  the  right 
of  the  United  States  to  seU  and  convey  title  to  said  lands 
under  said  second  survey,  which  contest  was  decided  against 
the  said  DeWitt  b/  the  Secretary  of  the  Interior  on  appeal, 
and  in  favor  of  the  right  of  the  United  States  to  sell  said  lands 
under  said  survey. 

^'  Ninth.  That  said  meandered  line  as  it  was  originally  run 
across  said  ridge  from  a  point  one  chain  east  of  the  meander 
corner  on  the  west  and  as  is  now  adopted  by  the  court  as  a 
line  of  boundary  is  entirely  above  the  water,  except  where  said 
line  intersects  the  east  line  of  the  fractional  quarter  section,  to 
which  point  the  Water  of  Wolf  Lake  may  possibly  reach  at 
high  stages,  and  that  in  ordinary  stages  the  waters  approach 
to  within  four  or  five  chains  of  said  point." 

Our  general  views  with  regard  to  the  effect  of  patents 
granted  for  lands  around  the  margin  of  a  non-navigable  lake, 
and  shown  by  the  plat  referred  to  therein  to  bind  on  the  lake, 
were  expressed  in  the  preceding  case  of  Sardin  v.  Jordan^  and 
need  not  be  repeated  here.  We  think  it  a  great  hardship,  and 
one  not  to  be  endured,  for  the  government  officers  to  make  new 
surveys  and  grants  of  the  beds  of  such  lakes  after  selling  and 
granting  the  lands  bordering  thereon,  or  represented  so  to  be. 
It  is  nothing  more  nor  less  than  taking  from  the  first  grantee 
a  most  valuable,  and  often  t?ie  most  valuable  part  of  his  grant. 
Plenty  of  speculators  will  always  be  found,  as  such  property 
increases  in  value,  to  enter  it  and  deprive  the  proper  owner  of 


Digitized  by  VjOOQIC 


MITCHELL  V.   SMALE.  413 

Opinion  of  the  Court. 

its  enjoyment ;  and  to  place  such  persons  in  possession  under 
a  new  survey  and  grant,  and  put  the  original  grantee  of  the 
adjoining  property  to  his  action  of  ejectment  and  plenary 
proof  of  his  own  title,  is  a  cause  of  vexatious  litigation  which 
ought  not  to  be  created  or  sanctioned.  The  pretence  for 
making  such  surveys,  arising  from  the  fact  that  strips  and 
tongues  of  land  are  found  to  project  into  the  water  beyond  the 
meander  line  run  for  the  purpose  of  getting  its  general  contour, 
and  of  measuring  the  quantity  to  be  paid  for,  will  always  exist, 
since  such  irregular  projections  do  always,  or  in  most  cases, 
exist.  The  difficulty  of  following  the  edge  or  margin  of  such 
projections,  and  all  the  various  sinuosities  of  the  water  line,  is 
the  very  occasion  and  cause  of  running  the  meander  line,  which 
by  its  exclusions  and  inclusions  of  such  irregularities  of  contour 
produces  an  average  result  closely  approximating  to  the  truth 
as  to  the  quantity  of  upland  contained  in  the  fractional  lots 
bordering  on  the  lake  or  stream.  The  official  plat  made  from 
such  survey  does  not  show  the  meander  line,  but  shows  the 
general  form  of  the  lake  deduced  therefrom,  and  the  surround- 
ing fractional  lots  adjoining  and  bordering  on  the  same.  The 
patents  when  issued  refer  to  this  plat  for  identification  of  the 
lots  conveyed,  and  are  equivalent  to  and  have  the  legal  effect 
of  a  declaration  that  they  extend  to  and  are  bounded  by  the 
lake  or  stream.  Such  lake  or  stream  itself,  as  a  natural  object 
or  monument,  is  virtually  and  truly  one  of  the  calls  of  the  de- 
scription or  boundary  of  the  premises  conveyed ;  and  all  the 
legal  consequences  of  such  a  boundary,  in  the  matter  of  ripa- 
rian rights  and  title  to  land  under  water,  regularly  follow. 

We  do  not  mean  to  say^  that,  in  running  a  pretended  mean- 
der line,  the  surveyor  may  not  make  a  plain  and  obvious  mis- 
take, or  be  guilty  of  a  palpable  fraud ;  in  which  case  the 
government  would  have  the  right  to  recall  the  survey,  and 
have  it  corrected  by  the  courts,  or  in  some  other  way.  Cases 
have  happened  in  which,  by  mistake,  the  meander  line  de- 
scribed by  a  surveyor  in  the  field-notes  of  his  survey  did  not 
approach  the  water  line  intended  to  be  portrayed.  Such 
mistakes,  of  course,  do  not  bind  the  government.  Nor  do  we 
mean  to  say  that,  in  granting  lands  bordering  on  a  non-navigable 


Digitized  by  VjOOQIC 


414:  OCTOBER  TERM,  1890. 

Opinion  of  the  Court 

lake  or  stream,  the  authorities  might  not  formerly,  by  express 
words,  have  limited  the  granted  premises  to  the  water's  edge, 
and  reserved  the  right  to  survey  and  grant  out  the  lake  or 
river  bottom  .to  other  parties.  But  since  the  grant  to  the 
respective  States  of  all  swamp  and  overflowed  lands  therein, 
this  cannot  be  done. 

In  the  present  case  it  cannot  be  seriously  contended  that 
any  palpable  mistake  was  made,  or  that  any  fraud  was  com- 
mitted, by  the  surveyor  who  made  the  survey  in  1834r-5.  It 
is  apparent  from  the  finding  of  facts  that  the  lake  in  question 
is  subject  to  considerable  changes  in  the  height  and  depth  of 
the  water  therein.  A  datum^  or  bench  mark,  is  used  in  Cook 
County,  Illinois,  (where  the  premises  in  question  are  situated,) 
as  a  standard  of  comparison  for  the  height  of  water  in  Lake 
Michigan.  Of  course  the  height  of  water  in  Wolf  Lake  is 
affected  by  that  of  Lake  Michigan,  since  they  are  connected 
by  two  different  outlets.  The  finding  of  facts  states  that  the 
level  of  water  in  the  lake  in  question,  when  the  government 
survey  was  made  in  1834r-5,  was  2.2  feet  above  the  dcUum, 
and  four-tenths  of  a  foot  above  the  average  level  of  Lake 
Michigan,  which  is  1.8  feet  above  datum.  But  it  also  states 
that  Lake  Michigan,  at  times,  rises  to  five  feet  above  datunij 
which  would  cause  the*  lake  in  question  to  rise  to  a  level  of 
2.8  feet  (or  nearly  3  feet)  higher  than  it  was  when  the  govern- 
ment survey  was  made.  At  such  times,  of  course,  very  little 
of  the  said  projecting  tongue  of  land  would  be  visible.  But 
whether  so  or  not,  it  would  not  alter  the  case.  The  existence 
of  such  projecting  tongue  is  entirely  consistent  with  the  water 
or  lake  being  the  natural  boundary  of  the  plaintiff's  land, 
which  would  include  the  said  projection,  if  necessary,  in  order 
to  reach  the  said  boundary.  It  has  been  decided  again  and 
again  that  the  meander  line  is  not  a  boundary,  but  that  the 
body  of  water  whose  margin  is  meandered  is  the  true  boun- 
dary. Railroad  Co.  v.  Schurmeir^  7  Wall.  272 ;  Jeferis  v. 
East  Omaha  Zand  Co.,  134  U.  S.  178;  Middleton  v.  Pritchard^ 
3  Scam.  510;  Canal  Trustees  v.  Hav^n^  5  Gilm.  548,  558; 
Houck  v.  Yatesy  82  Illinois,  179;  Fuller  v.  Dauphin^  124 
Illinois,  542;  Boorm^an  v.  Sunnuchs,  42  Wisconsin,  235;  Pere 
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Matqv^Ue  Boom  Co.  v.  AdamSy  4A  Michigan,  403 ;  Clute  y. 
Fishery  65  Michigan,  48;  Eidgeway  v.  Ludlow^  58  Indiana, 
249 ;  Kraut  v.  Crawford^  18  Iowa,  549 ;  Forsyth  v.  SmdU^  7 
Bissell,  201.  The  case  last  cited,  Forsyth  v.  SmdUj  presented 
the  very  case  of  a  tongue  of  land  projecting  beyond  the 
meander  line  into  Lake  George,  a  small  lake  in  Indiana,  situ- 
ated to  the  east  of  Wolf  Lake  and  connected  therewith.  It  is 
cited  and  commented  on  in  the  opinion  in  Hardm  v.  Jordan. 
Iti  conclusion,  our  view  on  this  part  of  the  case  is  that  the 
patent  to  DeWitt  conveyed,  and  the  plaintiflf  is  entitled  to, 
all  of  the  fractional  S.W.  quarter  of  section  20  from  its  north- 
em  boundary  line  extending  southwardly  to  the  actual  water 
line  of  the  lake,  wherever  that  may  be,  with  the  riparian 
rights  incident  to  such  position. 

The  other  points  raised  in  the  case  have  been  discussed  in 
the  opinion  in  Hardin  v.  Jordan^  and  do  not  require  further 
notice.  In  conclusion,  our  opinion  is  that  the  judgment  of  the 
Circuit  Court  should  be  reversed,  and  that  a  general  judgment 
should  be  rendered  for  the  plaintiff  for  the  property  described 
in  both  additional  counts  of  his  declaration. 

The  judgment  is  reversed  accordingly ^  wnd  the  cause  is  re- 
Toa/nded  with  instructions  to  enter  judgment  in  confoimiity 
toith  this  opinion. 

Mb.  JusTicfB  Bbeweb,  with  whom  concurred  Mb.  Jusnos 
Gbay  and  Mb.  Justice  Bbown,  dissenting. 

Mb.  JusncB  Gbay,  Mb.  Justice  Bbown  and  myself  dissent 
in  this  case  also,  as  in  the  preceding,  on  the  merits :  for  the 
reason  stated  therein.  This  further  fact  is  worthy  of  notice. 
The  tract  originally  patented  consisted  of  a  fractional  quarter 
section,  containing  only  four  and  -j^  acres.  It  appears  that 
at  the  time  of  the  survey  and  patent,  and  now,  there  was  and 
is  a  tongue  of  land  extending  out  beyond  the  surveyed  land 
into  the  lake,  containing  about  twenty-five  acres;  so  that  by 
purchasing  this  little  piece  of  four  acres  and  a  fraction,  at  the 
government  price,  the  purchaser,  as  it  is  held,  took  title  not 
merely  to  the  land  surveyed,  but  to  the  twenty-five  acres  of 


Digitized  by  VjOOQIC 


416  OCTOBER  TERM,  1890. 

Dissenting  Opinion:  Brewer,  Gray,  Brown,  JJ. 

dry  land  outside  of  the  survey,  as  well  as  the  large  area  of 
land  under  the  lake  and  in  front  of  the  bank.  This  result  is 
certainly  suggestive. 

On  the  question  of  removal  it  appears  that  in  this  action, 
one  of  ejectment,  there  were  present  as  defendants  a  tenant 
and  his  landlord,  the  latter  coming  in  on  his  own  motion,  after 
suit  was  commenced.  The  tenant  and  the  plaintiff  were  citi- 
zens of  the  same  State.  The  Illinois  statute  of  ejectment 
bearing  upon  the  question  of  parties  defendant  is  as  follows: 
"  If  the  premises  for  which  the  action  is  brought  are  actually 
occupied  by  any  person,  such  actual  occupant  shall  be  named 
defendant  in  the  suit,  and  all  other  persons  claiming  title  or 
interest  to  or  in  the  same  may  also  be  joined  as  defendants." 
Starr  &  Curtiss'  Stat.  981,  sec.  6.  The  defendant  was  there- 
fore a  necessary  party.  In  Phelps  v.  Oaks,  117  U.  S.  236, 
which  was  also  an  action  of  ejectment,  tenant  and  landlord 
being  parties  defendant,  the  latter  coming  in  as  here  after  the 
commencement  of  the  suit,  this  court  held  that  '^  the  plaintiff 
has  a  real  and  substantial  ^  controversy '  with  the  defendant 
(the  tenant)  within  the  meaning  of  the  act  for  removal^  of 
causes  from  state  courts,  which  continues  after  his  landlord  is 
summoned  in  and  becomes  a  party  for  the  purpose  of  protect- 
ing his  own  interests.''  This  decision  seems  to  us  to  forbid  a 
removal  on  the  ground  of  citizenship. 

So  far  1^  a  Federal  question  is  concerned,  *it  is  familiigr 
law  that  ejectment  turns  on  the  plaintiff's  title.  If  that  be 
good,  he  is  entitled  to.  recover ;  if  it  fails,  then  it  is  immaterial 
what  claim  or  title  defendant  may  have,  the  verdict  must  be 
in  his  favor.  "  If  there  is  any  exception  to  the  rule  that  in  an 
action  to  recover  possession  of  land  the  plaintiff  must  recover 
on  the  strength  of  his  own  title  and  that  the  defendant  in  pos- 
session can  lawfully  say,  until  you  show  some  title,  you  have 
no  right  to  disturb  me,  it  has  not  been  pointed  out  to  us." 
Reynolds  v.  Mining  Company^  116  U.  S.  687,  .692. 

If  plaintiff's  first  grantor,  by  his  patent  from  the  govern- 
ment for  the  land  on  the  bank,  took  title  to  the  centre  of  the 
lake,  he  was  entitled  to  judgment  for  possession ;  and  no  act 
of  the  officers  of  the  land  department,  subsequently  thereto, 
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could  divest  or  limit  his  right  or  prevent  his  recovering  judg- 
ment. On  the  other  hand,  if  the  patent  only  carried  title  to 
the  water  line,  then  it  is  entirely  immaterial  to  the  plaintiff 
what  action  the  officers  of  the  land  department  may  have 
taken  in  reference  to  the  premises  beyond;  the  defendant 
Avould  be  entitled  to  judgment ;  and  that  irrespectively  of  the 
question  whether  he  had  any  title,  or  though  it  was  vested  in' 
the  State. 

^It  is  a  novel  proposition,  that  in  an  action  of  ejectment,  a 
party  defendant  can,  by  setting  up  some  claim  under  the  laws 
of  the  United  States,  a  claim  which  cannot  be  inquired  into 
on  the  trial,  because  it  in  no  manner  affects  the  plaintiff's 
title,  whicii  is  the  subject  of  dispute,  make  such  unnecessary 
and  irrelevant  claim  a  ground  of  removal  from  the  State  to 
the  Federal  court. 

We  think  the  case  should  have  .been  reversed  and  remanded 
to  the  state  court ;  and  in  that  way  an  early  reexamination 
might  have  been  had  in  the  Supreme  Court  of  the  State  on 
the  merits  of  the  principal  question. 


QUOCK  TING  V.  UNITED  STATES 

APPEAL    FROM    THE    CIRCUTT    COURT    OF    THE    UNPTED    STATES    FOB 
THE  NORTHERN  DISTRICT  OF  CALIFORNIA. 

No.  688.    Submitted  April  10. 1801. — Decided  May  U,  18BL 

Uncontradicted  evidence  of  Interested  witnesses  to  an  improbable  fact  does 
not  require  judgment  to  be  rendered  accordingly. 

The  petitioner,  who  is  also  the  appellant,  is  a  member  of 
the  Chinese  race,  but  claims  to  have  been  born  within  the 
United  States,  and  consequently  to  be  a  citizen  thereof.  He 
is  sixteen  years  of  age,  and  arrived  at  the  port  of  San  Fran- 
cisco in  the  steamship  City  of  ^ew  York,  in  February,  1888. 
The  officers  of  customs  refused  to  allow  him  to  land,  holding 
that  he  was  a  subject  of  the  emperor  of  China,  and  within 
the  restrictions  of  the  act  of  May  6,  1882,  and  the  supplemen- 

VOL.  CXL— 27 


Digitized  by  VjOOQIC 


418  OCTOBEE  TERM,  1890. 

Statement  of  the  Case. 

tary  act  of  1884.  He  was  accordingly  detained  by  the  captain 
of  the  steamship  on  board  ;  and  he  applied,  through  a  friend, 
to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California  for  a  writ  of  habeas  corpus  to  obtain  his 
discharge  from  such  detention,  alleging  that  he  was  not  within 
the  restrictions  of  the  acts  of  Congress,  but  was  a  citizen  of 
the  United  States,  having  been  born  therein.  The  writ  was 
issued  and  the  petitioner  brought  before  the  court,  when  his 
testimony  and  that  of  his  father  was  taken  in  support  of  his 
pretension.  He  testified  as  to  his  birth,  as  counsel  observe, 
with  surprising  particularity.  His  story  was  that  he  was 
sixteen  years  old ;  that  he  was  born  in  San  Francisco,  ^'  on 
Dupont  Street,  upstairs,"  and  remained  in  that  city  until  he 
was  ten  years  of  age,  when  he  went  to  China  with  his  mother. 
He  also  mentioned  the  names  of  three  persons  on  the  ship 
whom  he  knew.  When  asked  how  he  remembered  their 
names,  he  answered,  "  When  I  got  to  China,  my  mother  told 
me  very  often  of  those  people  and  their  names ;  she  repeated 
them  to  me,  and  I  remember  them."  When  reminded  that 
that  was  six  years  before,  he  responded :  "  My  mother  some- 
times speaks  those  names  to  me  very  frequently."  His  mother 
was  in  China,  and  he  knew  nothing  of  the  three  men  named. 
Although  in  the  city,  according  to  his  statement,  for  ten  years, 
he  did  not,  upon  his  examination,  show  any  knowledge  of  any 
places  or  streets  therein,  or  of  the  English  language.  The  fol- 
lowing is  a  specimen  of  his  testimony: 

"  Q.  Can  you  count  in  English  ?  A.  I  do  not  understand 
English. 

'^  Q.  Can  you  count  in  English  ?  A.  I  can  count  in  Chinese, 
but  not  in  English. 

"  Q.  Do  you  know  the  names  of  the  days  of  the  week  in 
English  ?    A.  I  am  too  small ;  I  did  not  learn  it 

"  Q.  You  do  not  know  anything  at  all  in  English  t  A.  No, 
sir ;  ,not  a  word." 

Nor  did  he  mention  any  circumstance,  incident  or  occurs 
rence,  except  being  bom  in  Dupont  Street,  upstairs,  which 
would  lead  one  to  suppose  that  he  had  ever  been  in  the  city. 
His  only  memory  seemed  to  be  of  the  names  of  the  three  men 
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who  accompanied  him  back  to  China,  whom  he  had  not  seen 
since,  and  whose  names  he  only  knew  from  having  heard  his 
mother  repeat  them.  The  father,  who  was  examined,  stated 
that  he  worked  on  a  sewing  machine  ;  that  the  petitioner  was 
his  boy,  and  that  he  was  born  "  at  1030  Dupont  Street,  up- 
stairs," and  went  to  China  with  his  mother,  and  one  of  the 
witness's  friends;  and  that  he  wanted  his  boy  to  come  back  to 
learn  English.  He  also  produced  what  he  called  his  "  store- 
book,"  in  which  he  had  entered  the  purchase  of  a  ticket  for 
the  boy  and  his  mother.  He  gave  no  particulars  of  his  resi- 
dence in  San  Francisco,  of  his  having  a  family  there,  or  of  his 
being  known  among  his  neighbors  or  others  as  having  any 
<shildren. 

The  court,  after  hearing  these  witnesses,  held  that  the  peti- 
tioner was  not  illegally  restrained  of  his  liberty,  but  was  a 
Chinese  person  forbidden  by  law  to  land  within  the  United 
States,  and  had  no  right  to  be  or  remain  therein.  It  accord- 
ingly discharged  the  writ,  and  ordered  that  the  petitioner  be 
remanded  to  the  marshal  to  be  returned  to  the  captain  of  the 
steamship.  From  this  judgment  an  appeal  is  taken  to  this 
court. 

Mr.  J.  J.  Scrivener  for  appellant. 

Mr.  Asaistcmt  AUomey  General  Parker  for  appellee. 

Mb.  Justice  Fiipj),  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  question  presented  is  whether  the  evidence  before  the 
court  below  was  sufficient  to  show  that  the  petitioner  was  a 
citiien  of  the  United  States. 

The  testimony  given  by  himself  amotmted  to  very  little; 
indeed,  it  was  of  no  force  or  weight  whatever.  The  particu- 
larity and  positiveness  with  which  he  stated  the  place  of  his 
birth  in  San  Francisco  was  evidently  the  result  of  instruction 
for  his  examination  on  this  proceeding,  and  not  a  statement 
of  what  he  had  learned  from  his  parents  in  years  past.  And 
his  failure  to  mention  any  particulars  as  to  the  city  of  San 
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Francisoo,  which  he  certainly  ought  to  have  been  able  to  do 
if  he  resided  there  during  the  first  ten  years  of  his  life,  was 
surprising.  A  boy  of  any  intelligence,  arriving  at  that  age, 
would  remember,  even  after  the  lapse  of  six  years,  some  words 
of  the  language  of  the  country,  some  names  of  streets  or  places 
or  some  circumstances  that  would  satisfy  one  that  he  had  been 
in  the  city  before.  But  there  was  nothing  whatever  of  this 
kind  shown.  He  gave  the  name  of  no  person  he  had  seen ; 
he  described  no  locality  or  incident  relating  to  his  life  in  the 
city,  nor  did  he  repeat  a  single  word  of  the  language,  which 
he  must  have  heard  during  the  greater  part  of  several  years, 
if  he  was  there. 

The  testimony  of  the  father  was  also  devoid  6f  any  incident 
^r  circumstance  corroborative  of  his  statement.  The  produc- 
tion of  the  so-called  store-book,  in  which  there  was  an  entry 
of  passage-money  paid  for  the  boy  and  his  mother,  does  not 
strike  us  as  at  all  conclusive.  The  accounts  of  a  mere  «vorker 
on  a  sewing  machine  would  not  be  likely  to  occupy  much 
space ;  and  the  alleged  entry  could  as  easily  have  been  made 
as  the  manufacture  of  the  story  repeated.  If  we  could  not 
believe  the  story  in  the  absence  of  the  book  we  should  hesi- 
tate to  yield  credence  to  it  tfpon  the  exhibition  of  the  entry. 
If  the  petitioner  was  really  bom  in  the  United  States,  and  Had 
lived  there  during  the  first  ten  years  of  his  life,  the  fact  must 
haTe  been  known  to  some  of  the  father's  neighbors,  and  inci- 
dents could  readily  have  been  given  which  would  have  placed 
the  statement  of  it  beyond  all  question.  It  is  incredible  that 
a  father  would  allow  the  exclusion  of  his  son  fi*om  the  oountry 
where  he  lived,  when  proof  of  his  son's  birth  and  residence 
there  for  years  could  have  been  easily  shown,  if.  such  in  truth 
had  been  the  fact. 

Undoubtedly,  as  a  general  rule,  positive  testimony  as  to  a 
particular  f^t,  uncontradicted  by  any  one,  should  oontrol  the 
decision  of  the  court;  but  that  rule  admits  of  many  exceptions. 
There  may  be  such  an  inherent  improbability  in  the  state- 
ments of  a  witness  as  to  induce  the  court  or  jury  to  disregard 
his  evidence,  even  in  the  absence  of  any  direct  conflicting  testi- 
mony.   He  may  be  contradicted  by  the  facts  he  states  as  com- 
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pletely  as  by  direct  adverse  testimony ;  and  there  may  be  so 
many  omissions  in  his  account  of  particular  transactions,  or  of 
his  own  conduct,  as  to  discredit  his  whole  story.  His  manner, 
too,  of  testifying  may  give  rise  to  doubts  of  his  sincerity,  and 
create  the  impression  that  he  is  giving  a  wrong  coloring  to  * 
material  facts.  All  these  things  may  properly  be  considered 
in  determining  the  weight  which  should  be  given  to  his  state- 
ments, although  there  be  no  adverse  verbal  testimony  adduced. 
In  Kwoanagh  v.  WUson^  70  N.  Y.  177, 179,  where  the  action 
was  by  a  real  estate  broker  against  the  personal  representa- 
tives of  a  deceased  customer  to  recover  an  alleged  agreed  com- 
pensation for  effecting  a  sale,  and  the  only  witness  as  to  the 
contract  was  the  son  of  the  plaintiff,  whose  own  compensation 
depended  upon  the  plaintiff's  success,  and  the  compensation 
alleged  to  have  been  agreed  upon  was  more  than  double  the 
usual  conapensation,  it  was  held  that  the  statement  of  the  wit- 
ness, under  those  circumstances,  was  not  so  entirely  free  from 
fanprobability  as  to  justify  a  direction  of  the  court  to  the  jury 
to  find  a  verdict  for  the  plaintiff,  although  there  was  no  direct 
contradictory  testimony  presented.  The  court  said:  "It  is 
undoubtedly  a  general  rule  that  when  a  disinterested  witness, 
who  is  in  no  way  discredited,  testifies  to  a  fact  within  his  own 
knowledge,  which  is  not  of  itself  improbable,  or  in  conflict 
with  other  evidence,  the  witness  is  to  be  believed,  and  the  fact 
is  to  be  taken  as  legally  established,  so  that  it  cannot  be  disre- 
garded by  court  or  jury.  .  .  •  But  this  case  is  not  fairly 
brought  within  this  rule.  Here  the  witness  was  not  wholly 
disinterested.  He  was  a  son  of  the  plaintiff,  engaged  in  his 
business,  and  thus  biassed  and  interested  in  feeling.  •  His  com- 
pensation for  drawing  ihe  contracts  (and  how  large  that  was 
to  be  does  not  appear)  depended,  I  ipfer  from  the  evidence, 
upon  his  father's  success  in  getting  his  compensation  as  the 
broker.''  The  court  then  went  on  to  observe  that  the  story 
told  by  the  witness  was  not  entirely  free  from  some  improba- 
bility, and  that  it  did  not  appeisir  why  the  broker  was  prom- 
ised more  than  double  the  usual  price  for  the  sale  of  country 
property,  nor  why  the  compensation  was  never  spoken  of  be- 
fore or  after,  in  the  numerous  conversations  heard  by  witness, 
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nor  what  could  have  induced  the  promise  of  the  large  sum, 
when  the  usual  commission  would  seem  to  have  been  ample 
compensation  for  any  service  to  be  rendered,  nor  why  the 
party  made  the  unusual  promise  to  pay  the  absolute  sum  in  no 
way  dependent  upon  the  amount  for  which  the  property  might 
be  negotiated.  ^  These  circumstances,  the  court  thought,  pr^ 
Rented  a  sufficient  case  for  th^  consideration  of  the  jury,  and  it 
held  that  the  court  below  erred  in  refusing  to  submit  it  to 
them. 

In  Koehldr  v.  AdLeVy  78  N.  Y.  287,  it  ^as  held  that  a  court 
or  jury  wa&t  not  bound  to  adopt  the  statements  of  a  witness 
simply  for  the  reason  that  no  other  witness  had  denied  them^ 
and  that  the  character  of  the  witness  was  not  impeached;  and 
that  the  witness  might  be  contradicted  by  circumstances  as 
well  as  by  statements  of  others  contrary  to  his  own,  or  there 
might  be  such  a  degree  of  improbability  in  his  statements  aa 
to  deprive  them  of  credit,  however  positively  made.  The  case 
of  Elwood  V.  Western  Union  Telegraph  Co.^  45  N.  T.  549,  was 
cited  in  support  of  this  position,  where,  in  delivering  the  opin- 
ion of  the  court,  the  rule  and  its  exceptions  are  stated  by 
Judge  Eapallo  with  great  clearness  and  precision;  so  also  waa 
the  case  of  Kavwnagh  v.  WUsonj  above  referred  to. 

In  Wait  V.  McNeily  7  Mass.  261,  the  Supreme  Gk>urt  of 
Massachusetts  held  that  a  verdict  was  not  to  be  set  aside^ 
although  it  was  given  against  the  positive  testimony  of  a 
witness,  not  impeached,  where  there  were  circumstances  in 
evidence  tending  to  lessen  the  probability  that  such  testimony 
was  true.  Numerous  other  cases  might  be  cited  in  support  of 
the  same  general  doctrine. 

For  the  considerations  mentioned,  and  the  fact  that  the 
court  below  had  the  witnesses  before  it,  and  could  thus  better 
judge  of  the  credibility  to  which  they  were  entitled,  we  are 
not  prepared  to  hold  that  its  finding  was  not  justified. 

Its  judgment  is,  therefore,  Affirmed. 

Ms.  JnsnoB  Brewbb  dissenting. 

I  am  unable  to  agree  with  the  conclusions  reached  by  the 
court.    They  seem  to  me  to  be  in  the  face  of  positive,  unim- 
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peaohed  and  nncontradioted  testimony.  The  single  question 
is  one  of  fact,  whether  the  petitioner  was  born  in  this  country 
or  not?  On  the  hearing  he  was  represented  by  counsel;  so 
was  the  government  He  testified  that  he  was  sixteen  years 
old,  was  born  on  Dupont  Street  in  San  Francisco,  and  named 
the  place  on  that  street;  that  he  lived  there  until  he  was  ten 
years  of  age ;  and  that  he  then  went  with  his  mother,  on  the 
steamer  Rio  de  Janeiro,  to  China.  With  them  on  the  steamer 
were  three  friends  of  the  family,  whose  names  he  gave.  His 
father,  who  was  also  a  witness,  testified  that  the  boy  was  bom 
in  San  Francis^,  at  the  place  named,  No.  1030  Dupont  Street ; 
that  he  remained  there  until  he  was  ten  years  of  age ;  and  that 
at  that  time  he  sent  the  petitioner,  with  his  mother,  back  to 
China.  Hq  gave  the  day  and  the  year  on  which  the  boy 
sailed.  He  gave  as  a  reason  for  sending  his  wife  and  son  back 
to  China,  that  his  parents  were  old,  and  as  he  could  not  go 
hims^,  sent  her  to  attend  on  them.  He  produced  his  store- 
book  on  which  appeared  an  entry  of  the  purchase  of  the  tickets 
for  the  boy  and  his  mother,  an  entry  of  date  the  day  before 
that  on  which  the  steamer  named  sailed.  No  witness  was 
called  to  contradict  this  testimony.  They  were  the  only  wit- 
nesses. The  only  thing  which  makes  against  the  boy's  testi- 
mony, is  the  fact  that  he  did  not  know  a  word  of  English. 
But  is  it  strange  that  a  boy  born- and  brought  up  ir  a  Chinese 
family,  and  living  until  he  was  ten  years  old  in  that  part  of 
San  Francisco  which  is  practically  a  Chinese  town,  and  then 
taken  back  to  China,  should  know  only  the  Chinese  language? 
It  is  true  he  did  not  give  the  details  of  his  boyhood  in  San 
Francisco ;  but  no  question  was  asked  of  him  in  respect  to 
them.  If  the  government,  through  its  counsel,  wished  to  dis- 
credit his  positive  testimony  it  was  its  province,  on  cross- 
examination,  to  question  him  as  to  his  knowledge  of  various 
localities  in  San  Francisco,  and  of  events  which  happened 
during  the  time  he  claimed  to  have  resided  there.  The  books 
of  the  steamer,  if  accessible,  were  not  produced  to  show  that 
no  such  passengers  sailed  on  the  trip  named.  No  attempt  was 
made  to  contradict  either  father  or  son,  or  impeach  either, 
unless  the  ighorance  of  the  English  language  is  to  be  con- 
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side  red  as  impeachment.  The  government  evidently  rested  on 
the  assumption  that,  because  the  witnesses  were  Chinese  per- 
sons, they  were  not  to  be  believed.  I  do  not  agree  with 
this. 


WAN  SHING  V.  UNITED  STATES. 

APPEAL    FROM    THE    CIBOUrr    COURT   OF  THE    UNITED    STATES    FOB 
THE   NORTHERN   DISTRICT   OF   CALIFORNIA. 

No.  1414.    Submitted  April  10, 1891.  —  Deelded  Mmy  11, 1801. 

The  result  of  the  legislation  respecting  the  Chinese  would  seem  to  be  this, 
^  that  no  laborers  of  that  race  shall  hereafter  be  permitted  to  enter  the 
United  States,  or  even  to  return  after  having  departed  from  the  country, 
though  they  may  have  previously  resided  therein  and  have  left  with  a 
view  of  returning;  and  that  all  other  persons  of  that  race,  except  those 
connected  with  the  diplomatic  service,  must  produce  a  certificate  from 
the  authorities  of  the  Chinese  government,  or  of  such  other  foreign  gov- 
ernment as  they  may  at  the  time  be  subjects  of,  showing  that  they  are 
not  laborers,  and  have  the  permission  of  that  government  to  enter  the 
United  States,  which  certificate  is  to  be  vis^d  by  a  representatixp  of  the 
government  of  the  United  States. 

The  case,  as  stated  by  the  court,  was  as  follows: 

The  petitioner,  who  is  also  appellant  here,  is  a  subject  of 
the  Emperor  of  China,  and  came  from  that  country  to  the 
port  of  San  Francisco,  California,  in  the  steamship*  Arabic, 
arriving  there  August  7,  1889.  The  officers  of  the  customs 
refused  to  allow  him  to  land  in  the  United  States,  holding  that 
be  was  a  Chinese  laborer  and  as  such  within  the  provisions  of 
the  exclusion  act.  The  captain  of  the  steamship  therefore  de- 
tained him  on  board,  and  he  applied  through  a  friend  to  the 
Circuit  Court  of  the  United  States  for  the  Northern  District 
of  California  for  a  writ  of  haheas  corpus  to  obtain,  his  dis- 
charge from  such  detention ;  alleging  that  it  was  claimed  by 
the  master  that  he  could  not  land  under  the  provisions  of  the 
act  of  Congress  of  May  6,  1882,  and  the  act  amendatory 
tlmreof,  whereas  he  was  a  resident  of  the  United  States  on 
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the  17th  of  November,  1880,  and  departed  therefrom  prior  to 
the  6th  day  of  Jane,  1882,  and  that  at  all  the  times  mentioned 
he  was  a  merchant,  doing  business  on  Dupont  Street,  San 
Francisco,  having  only  temporarily  left  the  United  States  on 
April  19,  1882. 

Upon  the  petition  the  wnt  was  issued,  the  petitioner 
brought  before  the  court  and  the  matter  referred  to  a  com- 
missioner to  take  testimony  in  the  case  and  find  the  facts  and 
his  conclusions  of  law  and  report  a  judgment  therein.  There- 
upon the  petitioner  was  sworn  before  the  commissioner;  so 
also  was  the  partner  in  business  of  his  father.  The  commis- 
sioner made  a  report,  transmitting  to  the  court  the  testimony 
taken,  finding  that  the  petitioner  had  not  established  by  suf- 
ficient evidence  his  right  to  re^nte'r  and  remain  in  the  United 
States,  and  recommending  a  judgment  that  be  was  not  ille- 
gally restrained  of  his  liberty  and  should  be  returned  by  the 
marshal  to  the  custody  of  the  master  of  the  steamship.  Sub- 
sequently the  case  was  brought  to  a  hearing  before  the  Circuit 
C!ourt  upon  this  report  and  it  held  that  the  petitioner  was  not 
at  the  date  of  his  petition  illegally  restrained  of  his  hberty, 
but  was  a  Chinese  person  forbidden  by  law  to  land  within  the 
United  States  or  to  remain  therein.  It  was  accordingly  ordered 
that  he  be  remanded  by  the  marshal  to  the  custody  of  the  mas- 
ter of  the  steamship.  From  this  judgment  an  appeal  was  takea 
to  this  court. 

Mr.  J.  J.  Scrivener  for  appellant. 

Mr.  Assistant  Attorney  Oeneral  Pwrker  for  appellee. 

Mb.  JusnoE  Field,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

The  refusal  of  the  officers  of  the  customs  at  the  port  of  San 
Francisco  to  allow  the  petitioner  to  land,  and  his  consequent 
detention  by  the  master  of  the  steamship  in  which  he  was 
brought  to  this  country,  were  not  founded  upon  the  act  of 
May  %  1882,  and  the  act  amendatory  thereof,  as  erroneously 
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alleged  in  bis  petition.  They  were  based  upon  the  provisions 
of  the  act  of  October  1,  1888,  which  det^lared  that  fh)m  and 
after  its  passage  it  should  be  unlawful  for  any  Chinese  laborer^ 
who  at  any  time  before  had  been  or  was  then,  or  might  there- 
after be,  a  resident  within  the  United  States  and  who  had  de- 
parted or  might  depart  therefrom,  and  should  not  have  returned 
before  its  passage,  to  return  to  or  remain  in  the  United  States. 
And  it  further  declared  that  no  certificates  of  identity,  under 
which  by  the  act  of  May  6,  1882,  Chinese  laborers  departing 
from  the  country  were  allowed  to  return,  should  thereafter  be 
issued,  and  it  annulled  every  certificate  of  the  kind  which  had 
been  previously  issued,  and  provided  that  no  Chinese  laborer 
should  be  permitted  to  enter  the  United  States  by  virtue 
thereof. 

The  petitioner,  if  a  laborer,  could  oiot  therefore  have  been 
permitted  to  land  except  in  violation  of  this  statute,  without 
reference  to  the  question  whether  or  not  he  was  in  the  country 
on  November  17,  1880,  and  had  departed  therefrom  before 
the  passage  of  the  act  of  June  6, 1882. 

His  right  to  land,  therefore,  rested  upon  his  establishing  the 
fact  that  he  was  not  a  laborer,  within  the  provisions  of  the 
act  of  October  1,  1888,  and  that  could  only  have  been  shown 
by  a  certificate  of  identity  issued  under  the  authority  of  the 
Chinese  government.  The  sixth  section  of  the  act  of  May  6, 
1882 ,  22  Stat.  58,  60,  c.  126,  §  6,  provides  that,  for  the  faithful 
execution  of  the  treaty  of  November  17,  1880,  every  Chinese 
person,  other  than  a  laborer,  who  may  be  entitled  by  it  and 
by  that  act  to  come  within  the  United  States,  and  who  is 
about  to  come,  "  shall  be  identified  as  so  entitled  by  the  Chinese 
government  in  each  case,  such  identity  to  be  evidenced  by  a 
certificate  issued*  under  the  authority  of  said  government, 
which  certificate  shall  be  in  the  English  language,  or,  (if  not 
in  the  English  language,)  accompanied  by  a  translation  into 
English,  stating  such  right  to  come,  and  which  certificate  shall 
state  the  name,  title  or  official  rank,  if  any,  the  age,  height 
and  all  physical  peculiarities,  former  and  present  occupation 
or  profession,  and  place  of  residence  in  China  of  the  person  to 
whom  the  certificate  is  issued,  and  that  such  person  is  entitled 


Digitized  by  VjOOQIC 


WAN  SHING  V.  UNITED  STATES,  427 

Opinion  of  the  Court 

conformably  to  the  treaty  in  this  act  mentioned  to  come 
within  the  United  States.  Snch  certificate  shall  be  prima 
facie  evidence  of  the  fact  set  forth  therein,  and  shall  be  pro- 
duced to  the  collector  of  customs,  or  his  deputy,  of  the  port  in 
the  district  in  the  United  States  at  which  the  person  named 
therein  shaU  arrive."  From  this  provision  diplomatic  and 
other  officers  of  the  Chinese  government  travelling  upon  the 
business  of  that  government  are  exempted,  their  credentials 
being  taken  as  equivalent  to  the  certificate. 

By  the  act  of  July  5, 1884,  23  Stat.  115,  c.  220,  thia  section 
six  of  the  act  of  1882  was  amended  and  enlarged,  so  as  to 
provide  for  the  permission  to  be  obtained  from  the  Chinese 
government,  or  such  other  foreign  government  of  which  at 
the  time  the  Chinese  person  shall  be  a  subject ;  and  declaring 
that  the  certificate  provided  for  shall,  before  he  goes  on  board 
any  vessel  to  proceed  to  the  United  States,  be  vis6d  by  the 
indorsement  of  the  diplomatic  or  consular  representative  of 
the  United  States  in  the  foreign  country  from  which  such 
certificate  issues,  whose  duty  it  is  made  to  examine  into  the 
truth  of  tiie  statements  therein  before  indorsing  it,  and  if  they 
are  found  to  be  untrue  to  refuse  such  indorsement.  The  sec- 
tion then  declares  that  ^^  such  certificate,  visM  as  aforesaid, 
AidSiheprimckfacie  evidence  of  the  facts  set  forth  therein, 
and  shall  be  produced  to  the  collector  of  customs  of  the  port 
in  the  district  in  the  United  States,  at  which  the  person 
named  therein  shall  arrive,  and  afterward  produced  to  the 
proper  anthorities  of  the  United  States  whenever  lawfully 
demanded,  and  shall  he  the  sole  evidence  permissible  on  the 
part  of  the  person  spprsifducing  the  same  to  establish  a  right  of 
entry  into  the  United  States ;  but  said  certificate  may  be  con- 
troverted.and  the  facts  therein  stated  disproved  by  the  United 
States  authorities." 

This  clause  disposes  of  the  case  before  us.  No  certificate 
was  presented  by  the  4)etitioner  under  the  statute,  showing 
.  that  he  was  entitled  to  enter  the  United  States,.nor  was  any 
attempt  made  to  account  for  its  absence.  The  evidence 
offered  to  show  that  the  petitioner  was  a  merchant  was  weak 
and  unsatisfactory,  but  the  statute  itself  does  away  with  the 
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..eoessity  for  any  investigation  by  the  court  as  to  its  suf- 
ficiency, for  it  declares  that,  while  the  certificate  may  be  con- 
troverted by  the  authorities  of  the  United  States,  and  is  to  be 
taken  by  them  only  9i&  prima  facie  evidence,  it  shall  constitute 
the  only  evidence  permissible  on  the  part  of  the  person  pro- 
ducing the  same  to  establish  his  right  to  enter  the  United 
States. 

The  result  of  the  legislation  respecting  the  Chinese  would 
seem  to  be  this,  that  no  laborers  of  that  race  shall  hereafter 
be  permitted  to  enter  the  United  States,  or  even  to  return 
after  having  departed  from  the  country,  though  they  may 
have  previously  resided  therein  and  have  left  with  a  view  of 
returning;  ^nd  that  all  other  persons  of  that  race,  except 
those  connected  with  the  diplomatic  service,  must  produce  a 
•certificate  from  the  authorities  of  the  Chinese  government,  or 
of  such  other  foreign  government  as  they  may  at  the  time  be 
subjects  of,  showing  that  they  are  not  laborers,  and  have  the 
permission  of  that  government  to  enter  the  United  States, 
which  certificate  is  to  be  visM  by  a  representative  of  the  gov- 
ernment of  the  United  States. 

Judgment  affi/nned. 


HIGGINS  V.  KEUFFEL. 

APPEAL  FBOM  THE  OIBOUIT  COURT  OF  THE  UNrTSD  STATES  FOB  THE 
SOUTHERN  DISTRICT  OF   NEW   YORK. 

No.  aOO.    Argued  April  7, 8, 1801. -Decided  May  11, 1801. 

A  label  placed  upon  a  bottle  to  designate  its  contents  is  not  a  subject  for 
copyright. 

In  order  to  maintain  an  action  for  an  infringement  of  tlie  ownership  of  a 
label,  registered  under  the  provisions  of  the  act  of  Jane  18,  1874,  18  Stat 
78,  79,  c.  301,  it  is  necessary  that  public  notice  of  the  registration  should 
be  given  by  affixing  the  word  *'  copyright^  upon  every  copy  of  it. 

The  complainaDts  were  citizens  of  the  United  States,  and 
residents  of  Brooklyn  in  the  State  of  New  York.  They  were 
engaged  in  the  manufacture  of  various  articles,  among  others 
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of  inkS)  in  that  city  and  in  the  city  of  New  York,  and  have 
been  since  1885.  They  claimed  to  be  entitled  to  the  exclusive 
use  of  a  label  containing  the  words  "  water-proof  drawing  ink,'^ 
and  that  the  defendants  had  infringed  upon  their  rights  by  the 
use  of  the  label  on  bottles  of  ink  manufactured  and  sold  by 
them.  The  present  suit  was  brought  to  compel  the  defend- 
ants to  account  for  the  profits  made  by  them  from  the  use  of 
this  label,  and  to  restrain  them  from  its  further  use. 

The  bill  alleged  that  some  time  prior  to  1880  one  of  the 
complainants,  Charles  M.  Higgins,  invented  a  Uquid  drawing 
ink  possessing  the  quality  of  being  insoluble  and  indelible,  or 
proof  against  water,  when  dried;  that  since  its  invention  either 
he  or  the  complainants  as  copartners  had  been  exclusively 
engaged  in  its  manufacture  and  sale ;  that  subsequently  to  the 
invention  he  devised  and  adopted  as  a  name  or  title  for  the  ink, 
and  as  a  label  for  the  same  in  the  commerce  and  sale  thereof, 
the  words  '^ water-proof  drawing  ink;''  that  since  then  the 
ink  had  become  widely  and  favorably  known,  and  been  ex- 
tensively sold  by  that  name  pr  title]  that,  being  desirous  to 
secure  to  himself  and  assigns  the^  sole  and  exclusive  right  to 
the  oise  of  the  same,  he,  on  the  27th  of  October,  1883,  entered 
and  registered  the  said  label  in  the  United  States  Patent 
Office,  pursuant  to  the  act  of  Congress  of  June  18, 1874,  ^^  to 
amend  the  law  relating  to  patents,  trade  marks  and  copy- 
rights," 18  Stat.  c.  30^,  and  complied  with  all  its  requirements; 
that  thereafter,  on  I^ovember  20, 1883,  the  Commissioner  of 
Patents  issued  to  him  a  certificate  of  the  registration  of  the 
label,  designated  'No.  3693 ;  that  this  was  done  before  the  label 
was  used  by  the  complainants,  or  either  of  them ;  that  by  the 
registration  he  secured  to  himself  and  assigns  the  exclusive 
right  to 'the  use  of  the  label  for  twenty-eight  years ;  and  that 
on  May  1, 1885,  he  sold  to  the  firm  of  which  he  was  a  mem- 
ber that  right  for  the  term  of  five  years  from  date,  with  all 
the  gains,  profits  and  advantages  arising  therefrom.  The  bill 
farther  averred  that  this  right  of  the  complainants  to  the  ex- 
clusive use  of  the  label  thus  registered  had  been  violated  by 
the  defendants,  who  had  used  it  upon  bottles  of  ink  manufao- 
tuted  and  sold  by  them,  to  the  great  damage  and  detriment  of 
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the  complainants,  and  that  they  threatened  to  continne  such 
infringement.  The  complainants,  therefore,  prayed  for  aa 
injunction  against  the  further  use  of  the  label  by  the  defend- 
ants, and  that  they  be  decreed  to  render  an  account  of  the 
number  of  bottles  sold  by  them,  and  to  pay  to  the  complain- 
ants the  profits  arising  from  such  sales. 

The  material  allegations  of  the  bill  were  denied  by  the  de- 
fendants in  their  answer,  to  which  a  replication  was  filed. 
Evidence  being  taken,  the  case  was  heard  on  the  pleadings 
and  proofs,  and  on  April  27, 1887,  a  decree  was  rendered  dis* 
missing  the  bill.  30  Fed.  Bep.  627.  From  that  decree  an 
appeal  was  iaken  to  this  court. 

Mr.  William  A.  Redding  for  appellants.  Mr.  Charles  B. 
Alexander  filed  a  bHef  for  same. 

Mr.  Louis  C.  Baegener  for  appellees, 

MjL  JusnoB  Field,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  complainants  found  their  claim  to  an  injunction  re- 
straining the  use  of  their  registered  label  by  the  defendants, 
and  to  an  accounting  for  the  profits  made  by  th^n  on  the 
sales  of  bottles  of  ink  with  such  labeb,  upon  the  ground  that 
one  of  their  number  had  secured  a  copyright  of  the  same  for 
the  period  of  twenty-eight  years  from  the  time  it  was  regis- 
tered, and  had  transferred  to  them  his  exclusrve  right  to  its 
use  for  five  years  from  May  1,  1885.  On  the  other  hand,  the 
defendants  contest  the  claim  upon  the  ground  that  the  Con- 
stitution does  not  authorize  a  copyright  of  labels,  which  are 
simply  intended  to  designate  the  articles  upon  which  they  are 
placed ;  and  also  on  the  ground  that,  if  labels  are  within  the  copy- 
right law,  the  conditions  of  that  law  were  not  complied  with. 

The  clause  of  the  Constitution  under  which  Congress  is 
authorized  to  legislate  for  the  protection  of  authors  and  inven- 
tors is  containcKl  in  the  eighth  section  of  article  one,  which 
declares  that  '^  the  Congress  shall  have  power  to  promote  the 
progress  of  science  and  useful,  arts,  by  securing^  for  limited 
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times  to  authors  and  inventors  the  exclusive  right  to  their 
respective  writings  and  discoveries." 

This  provision  evidently  has  reference  only  to  such  writings 
and  discoveries  as  are  the  result  of  intellectual  labor.  It  was 
so  held  in  Trade-ma/rk  Caaedy  100  U.  S.  82,  where  the  court 
said  that  "  while'  the  word  writings  may  be  liberally  con- 
struedy  as  it  has  been,  to  include  original  designs  for  engrav- 
ings, prints,  etc.,  it  is  only  such  as  are  original^  and  are 
founded  in  the  creative  powers  of  the  mind."  It  does  not 
have  any  reference  to  labels  which  simply  designate  or  describe 
the  articles  to  which  they  are  attached,  and  which  have  no 
value  'separated  from  the  articles ;  and  no  possible  influence 
upon  science  or  the  useful  arts.  A  label  on  a  box  of  fruit  giv- 
ing its  name  as  ^^grapeik,"  even  with  the  addition  of  adjectives 
characterizing  their  quality  as  "black,"  or  "  white,"  or  "sweet," 
or  indicating  the  place  of 'their  growth,  as  Malaga  or  Califor- 
nia, does  not  come  within  the  object  of  the  clause.  The  use 
of  such  labels  upon  those  articles  has  no  connection  with  the 
progress  of  science  and  the  useful  arts:  So  a  label  designating 
ink  in  a  bottle  as  "black,"  "blue,"  or  "red,"  or  "indelible," 
or  "  insoluble,"  or  as  possessing  any  other  quality,  has  nothing 
to  do  with  such  progress.  It  cannot,  therefore,  be  held  by 
any  reasonable  argument  that  the  protection  of  mere  labels 
is  within  the  purpose  of  the  clause  in  question.  To  be  entitled 
to  a'copyright  the  article  must  have  by' itself  some  talue  as  a 
composition,  at  least  to  the  extent  of  serving  some  purpose 
other  than  as  a  mere  advertisement  or  designation  of  the  sub- 
ject to  which  it  is  attached.  This  was  held  substantially  in 
SoowUe  V.  Tcland^  6  Western  Law  Journal,  84,  which  was 
before  the  Circuit  Court  of  the  United  States  for  the  District 
of  Ohio  as  early  as  1848.  There,  application  was  made  for  an 
injunction  to  restrain  the  use  of  a  label  containing  the  words : 
*' Doctor  Rodgers'  Compound  Syrup  of  Liverwort  and  Tar. 
A  safe  and  certain  cure  for  consumption  of  the  lungs,  spitting  of 
blood,  coughs,  colds,  asthma,  pain  in  the  side,  bronchitis,  whoop- 
ing-cough, and  all  pulmonary  affections.  The  genuine  is'signed 
Andrew  Eodgers,"  which  the  complainant  had  entered  in  the 
clerk'3  of3ce  of  the  District  Court  of  the  United  States  for  the 
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District  of  Ohio,  and  in  other  respects  complied  with  the  law. 
^t  was  shown  by  several  affidavits  that  the  medicine  prepared 
oy  the  complainant  was  efficacious  in  diseases.  The  defend- 
ants insisted  that  the  label  was  not  the  subject  of  copyright. 
In  considering  this  question  Mr.  Justice  McLean,  presiding  in 
the  Circuit  Court,  referred  to  the  act  of  Congress  of  1831,  giv* 
ing  a  copyright  to  the  author  of  any  book  or  b^ks  (4  Stat,  a 
16,  p.  436)  and  held  that  the  label  was  not  a  book  within  its 
meaning,  although  it  had  been  decided  under  the  English  stat- 
ute that  a  composition  upon  a  single  sheet  might  be  considered 
as  a  book.  Ckryienti  v.  Qouldvng^  2  Camp.  25,  32.  But  Mr. 
Justice  McLean,  distinguishing  the  case  before  him,  said :  ^^  The 
label  which  the  complainant  claims  to  be  a  book  refers  to  a 
certain  medicinal  preparation,  and  was  designed  to  be  an  ac* 
companiment  of  it.  Like  other  labels,  it  was  intended  for  no 
other  use  than  to  be  pasted  on  the  vials  or  bottles  which  con- 
tained the  medicine.  As  a  composition  distinct  from  the  med- 
icine, it  can  be  of  no  value.  It  asserts  a  fact  that  ^  Doctor 
Eodgers'  Compound  Syrup  of  Liverwort  and  Tar'  is  a  certain 
cure  for  many  diseases,  but  it  does  not  inform  us  how  the 
compound  is  made.  In  no  respect  does  this  label  differ  from 
the  almost  numberless  labels  attached  to  bottles  and  vials  con- 
taining medicineci,  and  directions  how  they  shall  be  ta,ken. 
Now  these  are  only  valuable  when  connected  with  the  medi- 
cine. As  labels  they  are  useful,  but  as  mere  compositions,  dis- 
tinct from  the  medicine,  they  are  Jiever  used  or  designed  to  be 
used.  This  is  not  the  caAC  with  other  compositions  which  are 
intended  to  instruct  and  amuse  the  reader,  though  limited  to  a 
single  sheet  or  page.  Of  this  character  would  be  lunar  tables, 
sonata,  music,  and  other  mental  labors  concentrated  on  a  sin- 
gle page."  The  court  was,  therefore,  of  opinion  that  the  stat- 
ute could  not  bear  a  construction  admitting  the  label  within 
4ts  protection,  and  the  injunction  was  refused. 

The  law  of  1831,  so  far  as  books  or  compositions  in  writing 
arb  concerned,  was  9A  broad  as  the  law  now  in  forc&,  and  the 
iabel  there  rejected  as  not  within  the  statute  wsb  more  ex- 
tended and  full  than  the  one  now  before  us.  The  role  applied 
in  that  case  is  as  applicable  now. 
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A  trade  mark  may,  sometimes,  it  is  true,  in  fonn,  serve  as  a 
label,  but  it  difters  from  a  mere  label  in  suoh  oases  in  that  it  is 
not  confined  to  a  designation  of  the  article  to  which  it  is  at- 
tached, but  by  its  words  or  design  is  a  symbol  or  device  which, 
affixed  to  a  product  of  one's  manufacture,  distinguishes  it  from 
articles  of  the  same  general  nature,  manufactured  or  sold  by 
others,  thus  securing  to  the  producer  the  benefits  of  any  in- 
creased sale  by  reason  of  any  peculiar  excellence  he  may  have 
given  to  it,  JUantffacturing  Co.  v.  Trainery  101  U.  S.  61,  63. 
A  mere  label  is  not  intended  to  accompUsh  any  such,  purpose, 
but  only  to  indicate  the  article  contained  in  the  bottle,  pack- 
age or  box,  to  which  it  is  affixed.  The  label  here  is  not 
claimed  as  a  trade  mark.  If  the  complainants  have  any  right 
to  its  words  as  a  trade  mark,  it  is  not  in  any  manner  involved 
in  this  case,  as  was  stated  by  the  court  below. 

But,  assuming  that  the  Constitution  authorizes  legislation 
for  the  protection  of  mere  descriptive  labeb  as  properly  the 
subjects  of  copyright,  and  that  the  statute  relating  to  copy- 
right of  books  and  other  compositions  in  writing  inclu(]es  such 
labels,  the  proceedings  taken  to  secure  a  copyright  of  the  label 
in  the  present  case  were  insufficient  and  ineffectual  for  that 
purpose. 

The  Revised  Statutes  of  the  United  States  secure  to  the 
author,  inventor  or  proprietor  of  any  book,  map,  chart,  dra- 
matic or  musical  composition,  engraving,  cut,  print  or  photo- 
graph, and  to  the  executors,  administrators  or  assigns  of  such 
person,  the  sole  liberty  of  printing,  reprinting,  publicising,  com- 
pleting, copying,  executing,  finishing  and  vending 'the  same, 
upon  complying  with  certain  provisions.    Sec.  4952. 

One  of  those  provisions  is,  that  the  person  seeking  a  copy- 
right shall,  before  publication,  deliver  at  the  office  of  the 
Librarian  of  Congress,  or  deposit  in  the  mail  addressed  to  such 
librarian,  a  printed  copy  of  the  book  or  other  article  for  which 
he  desires  a  copyright,  and  within  ten  days  from  the  publica- 
tion thereof  ddiver  at  the  office  of  such  librarian,  or  deposit 
in  the  mail  addressed  to  him,  two  copies  of  such  copyright 
book  or  other  article.    Sec.  4956. 

They  also  provide  that  no  person  shall  maintain  an  action 
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for  the  infringemeiit  of  his  copyright  unless  he  has  given 
notice  thereof  by  inserting  in  the  several  copies  of  every  edi- 
tion published,  on  the  title  page  or  the  page  immediately  fol- 
lowing, if  it  be  a  boolc ;  or  if  a  map,  chart,  musical  composition, 
print,  cut,  engraving  or  photograph,  by  inscribing  upon  some 
portion  of  the  face  or  front  thereof,  or  on  the  face  of  the  sub- 
stance on  which  the  same  shall  be  mounted,  the  following 
words:  "Entered  according  to  act  of  Congress,  in  the  year 

,  by  A.  B.,  in  the  office  of  the  Librarian  of  Congress  at 

Washington."    Sec.  4962. 

The  act  of  June  18,  18T4,  18  Stat.  c.  301,  p.  78,  changes  the 
previous  la\^  in  some  respects.  It  allows,  in  place  of  the  state- 
ment of  entry  in  the  office  of  the  librarian,  the  simple  use  of 
the  word  "  copyright,"  with  the  addition  of  the  year  it  was 
entered  and  the  name  of  the  party  by  whom  it  was  taken  out. 
It  also  declares  that  the  words  "  engraving,"  "  cut "  and  "  print " 
-shall  be  applied  only  to  pictorial  illustrations  or  works  con- 
nected with  the  fine  arts ;  and  also  that  no  prints  or  labels 
-designed  to  be  used  for  any  other  articles  of  m  \nufacture  shall 
be  entered  under  the  copyright  law,  but  may  be  registered  in 
the  Patent  Office.  And  the  Commissioner  of  Patents  is 
charged  with  the  supervision  and  control  of  the  entry  or  reg- 
istry of  such  prints  or  labels  in  conformity  with  the  regula- 
tions provided  by  law  as  to  copyright  of  prints.  This  statute 
does  not,  however,  make  any  change  in  the  requirement  of 
notice ;  it  only  permits  the  form  of  it  to  be  changed.  The 
copyrig?4t^^;  secured  when  the  registration  is  complete,  and  a 
oertifica^j  of  the  registration  is  given. by  the  commissioner; 
just  as  under  the  former  law  it  was  secured  when  the  proper 
filing  had  been  made  with  the  Librarian  of  Congress  and  ^his 
certificate  was  issued.  But  in  this  case  notice  of  the  copyright 
obtained  has  not  been  given  a£  required.  The  law  in  that' 
respect  has  not  been  followed.  The  fact  of  registration  alone 
is  placed  upon  the  label.  The  word  "copyright "  is  not  used, 
and,  of  course,  with  its  omission  the  essential  facts  respecting 
any  copyright  are  omitted  also.  The  law,  therefore,  has  Hot 
been  complied  with,  and  by  its  very  terms  lid  action  can  be 
maintained  for  the  infringement  of  the  alleged  copyri^t  with- 
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oat  sach  compliance,  and,  of  course^  no  suit  in  eqni^  to  re- 
gtrain  any  future  use  of  the  label.  Rev.  Stat.  §  4962 ;  Wheaton 
y.\Pet&r8y  8  Pet  591 ;  CaUaghan  v.  Myers,  128  U.  S.  617,  662. 

Decree  affirmed. 


GLEESON  V.  VIRGINLA   MIDLAND   RAILROAD 
COMPANY. 

KRBOB   TO   THB    SUPRBHS   COURT   OF   THB    DISTBICrr   OF   00LI7HBIA. 
No.  887.    ArgiMd  April  6, 18»1. —Decided  May  11, 1891. 

A  land  slide  in  a  railway  cnt,  caused  by  an  ordinary  fall  of  rain,  Is  not  an 
*'  act  of  God "  which  will  exempt  the  railway  company  from  liability 
to  passengers  for  injuries  caused  thereby  while  being  carried  on  the 
railway. 

It.  is  the  duty  of  a  rail?ray  company  to  so  construct  the  banks  of  its  cuts 
that  they  wiU  not  slide  by  reason  of  the  action  of  ordinary  natural 
causes,  and  by  Inspection  and  care  to  see  that  they  are  kept  in  such 
condition ;  and  the  failure  to  do  so  Is  negligence,  which  entails  liability 
for  injuries  to  passengers  caused  by  their  giving  way. 

An  accident  to  a  passenger  on  a  railway  caused  by  the  train  coming  in 
contact  with  a  land  slide,  raises,  when  shown,  a  presumption  of  negli- 
gence on  the  part  of  the  railway  company,  and  throws  ui>on  it  the  burden 
of  showing  that  the  slide  was  in  fact  the  result  of  causes  beyond  its 
control 

This  is  an  action  for  damages  brought  in  the  Supreme  Court 
of  the  District  of  Columbia.  It  appears  from  the  bill  of  excep- 
tions that  at  the  trial  the  evidence  introduced  by  the  plaintiiOF 
tended  to  show  that  in  January,  1882,  he  was  a  railway  postal 
clerk,  in  the  service  of  the  United  States  Post  Office  Depart- 
ment; that  on  Sunday,  the  15th  of  that  month,  in  the  dis- 
charge of  his  official  duty,  he  was  making  the  run  from 
Washington  to  Danville,  Virginia,  in  a  postal  car  of  the  de- 
fendant, and  over  its  road;  that  in  the  course  of  such  run 
the  train  was  in  part  derailed  by  a  land  slide  which  occurred 
in  a  raQway  cut,  and  the  postal  car  in  whidi  the  plaintiff  was 
at  work  was  thrown  from  the  track  upon  the  tender,  killing 
the  engineer  and  seriojosly  injuring  the  fireman ;  and  that  the 
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plaintiff)  while  thus  engaged  in  performing  his  duty,  was 
thrown  violently  forward  by  the  force  of  the  oollision,  strik- 
ing against  a  stove  and  a  letter-box,  three  of  his  ribs  being 
broken,  and  his  head  on  the  left  side  contused,  which  injaries 
are  claimed  to  have  permanently  impaired  his  physical  strength, 
weakened  his  mind  and  led  to  his  dismissal  from  his  office, 
because  of  his  inability  to  discharge  its  duties. 

Defence  was  made  by  the  company  under  these  propositions: 
that  the  land  slide  was  caused  by  a  rain  which  had  fallen  a 
few  hours  previous,  and  therefore  was  the  act  of  Ood ;  that 
it  was  a  sudden  slide,  caused  by  the  vibration  of  the  train 
itself,  and  which,  therefore,  the  company  was  not  chargeable 
with,  since  it  had,  two  hours  before,  ascertained  that  the  track 
was  clear;  and  that  the  injury  resulted  from  the  plaintiff's 
being  thrown  against  the  postal  car's  letter-box,  for  which  the 
company  was  not  responsible,  since  he  took  the  risk  incident 
to  his  employment. 

At  the  close  of  the  testimony,  the  court  having  Mven  to 
the  jury  certain  instructions  in  accordance  with  the  requests 
of  the  plaintiff,  charged  the  jury  at  defendant's  request,  as 
follows : 

'^I.  The  burden  of  proof  is  on  the  plaintiff  to  show  that 
the  defendant  was  negligent,  and  that  its  negligence  caused 
the  injury. 

^'  II.  The  jury  are  instructed  that  the  plaintiff,  when  he 
took  the  position  of  a  postal  clerk  on  the  railroad,  assumed 
the  risk  and  hazard  attached  to  the  position,  and  if,  in  the 
discharge  of  his  duties  as  sucli^  he  was  injured  through  the 
devices  in  and  about  the  car  in  which  he  was  riding,  properly 
constructed  for  the  purpose  of  transporting  the  maUs,  the  rail* 
road  is  not  liable  for  such  injury  unless  the  same  were  caused 
by  the  negligent  conduct  of  the  company  or  its  employfes. 

"III.  The  court  instructs  the  jury  that,  whilst  a  large 
degree  of  caution  is  exacted  generally  from  railway  companies 
in  order  to  avert  accidents,  the  caution  applies  only  to  those 
accidents  which  could  be  prevented  or  averted  by  human  care 
and  foresight,  and  not  to  accidents  occurring  solely  from  the 
act  of  God.    If  they  believe  that  the  track  and  instruments 
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of  tbe  defendant  were  in  good  order,  its  officers  safflcient  in 
number  and  competent,  and  that  tbe  accident  did  not  result 
from  any  deficiency  in  any  of  tbese  requirements,  but  from  a 
slide  of  eartb  caused  by  recent  rains,  and  that  the  agents  and 
servants  of  the  company  had  good  reason  to  believe  that  tiiere 
was  no  such  obstruction  in  its  track,  and  that  they  could  not, 
by  exercise  of  great  care  and  diligence,  have  discovered  it  in 
time  to  avert  the  accident,  then  they  should  find  for  thA 
defendant. 

"  IV.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant's instruments,  human  and  physical,  were  suitable  and 
qualified  for  the  business  in  which  it  was  engaged ;  that  the 
accident  complained  of  was  caused  by  the  shaking  down  of 
earth  which  had  been  loosened  by  the  recent  rains,  and  that 
the  earth  was  shaken  down  by  the  passing  of  this  train,  then 
the  accident  was  not  such  an  act  of  negligence  for  which  the 
defendant  would  be  responsible,  and  the  jury  should  find  for 
the  defendant." 

The  counsel  for  the  plaintiff  objected.to  the  granting  of  the 
first  of  these  prayers,  and  asked  the  court  to  modify  it  by 
adding  the  words  ^^  but  that  the  injury  to  the  plaintiff  upon 
the  car  of  the  defendant,  if  the  plaintiff  was  in  the  exercise 
of  ordinary  care,  \a  prima  facie  evidence  of  the  company's  lia- 
bility." But  the  court  refused  to  modify  the  said  prayer,  and 
tbe  plaintiff  duly  and  severally  excepted  to  the  granting  of 
each  one  of  said  prayers  on  behalf  of  the  defendant,  and  to 
the  refusal  of  the  court  to  modify  the  said  first  prayer,  as  re- 
quested. The  jury,  so  instructed,  found  for  tbe  defendaiit  and 
judgment  was  rendered  accordingly.  That  judgment  having 
been  affirmed  by  the  court  in  general  term,  (6  Mackey,  356,) 
this  writ  of  error  was  taken. 

Mr.  Guion  MUler  (with  whom  was  Mr.  Isaac  H.  Ford  on 
the  brief)  for  plaintiff  in  error. 

Mr.  Linden  Kent  for  defendant  in  error. 

There  can  be  no  question  about  the  correctness  of  the  law 
as  laid  down  by  the  court  in  the  prayer  as  given.    Does  tbe^ 
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modification  requested  by  the  oounsel  for  the  plaintiff,  as  a 
separate  and  independent  proposition,  correctly  state  the  law 
applicable  to  this  case? 

We  say  that  it  does  not  and  there  was  no  error  in  refusing  it. 

In  other  words,  it  was  contended  that  notwithstanding  the 
&ct  that  the  proximate  cause  of  the  accident  was  an  act  of 
God,  still  the  burden  of  proof  was  upon  the  defendant  to 
show  that  it  was  not  liable  for  the  injury  sustained  by  the 
plaintiff. 

It  is  true  that  the  presumption  of  n^ligence,  from  the  sim- 
ple happening  of  the  accident  in  which  a  passenger  is  injured, 
may  arise  where  the  accident  results  from  any  defective 
arrangement,  mismanagement  or  misconstruction  of  the  thing 
over  which  the  defendant  has  immediate  control  and  for  the 
management,  service  and  construction  of  which  it  is  responsible, 
or  where  the  accident  results  from  any  omission  or  commission 
on  the  part  of  the  railroad  company  with  respect  to  those  mat- 
ters entirely  under  its  control.  According  to  the  current  of  au« 
thorities  the  presumption  of  negligence  on  the  part  of  the  de- 
fendant arises  in  such  cases.  Le  Bwrron  v.  East  Boston  Ferry 
Co.,  11  Allen,  312, 316 ;  8.  C.  87  Am.  Dec.  717 ;  Western  Trans- 
portcUion  Co.  v.  Dovmer,  11  WalL  129 ;  Cloflrke  v.  Ba/mwdly  12 
How.  272 ;  2  Redfield  on  Kailways,  256 ;  Shoemaker  v.  Kings- 
huryj  12  Wall.  869 ;  Railroad  Company  v.  Reeves,  10  WaU.  176. 

The  injury  in  this  case  having  resulted  from  an  act  of  God 
established  as  a  fact,  the  presumption  of  negligence  from  the 
simple  occurrence  of  the  accident  cannot  arise.  Railroad  Co., 
V.  Reevesj  10  Wall.  176;  Gillespie  v.  St.  Lowis  <&  Kansas  City 
Railroad,  6  Missouri  App.  554. 

We  submit  that  the  immediate  and  proximate  cause  of  the 
accident  having  been  disclosed  as  an  act  of  Ood,  it  was  not 
error  for  the  court  to  refuse  to  modify  the  first  prayer  of  the 
defendant  by  adding  to  it  as  applicable  to  this  case  the  words : 
"  Btit  that  the  injury  to  the  plaintiff^  upon  the  car  of  the  defend- 
ant,  if  the  plaintiff  was  in  the  exercise  of  ordinary  care,  is 
prim^  facie  evidence  of  the  company^ e  liahility.^^ 

To  have  given  the  modification  asked  in  the  light  of  the 
plaintiff's  testimony  would  have  been  practically  to  have  said 
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to  the  jury,  "  It  is  true  that  the  plaintiff  has  shown  by  his 
testimony  that  the  act  of  God  was  the  proximate  cause  of  tho 
injury^  bat  I  direct  you  to  ignore  these  circomstances  of  this 
case.  It  is  only  sufficient  for  yon  to  know  in  this  case  that 
an  accident  happened  and  the  injury  resulted,  and  that  the 
defendant  is  not  only  negligent  but  is  liable  for  such  injuries, 
unless  he  can  and  has  shown  affirmatively  that  he  was  not 
negligent.''  In  this  view  the  case  is  distinguished  from  the 
cases  of  Stokes  v.  SdUanstaUy  13  Pet  181 ;  RaiJ/road  Co.  v. 
PoOwd,  22  WalL  841. 

Mb.  JusnoB  Lahab,  having  made  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

It  will  be  most  convenient  in  the  decision  of  this  case  to 
consider  the  third  instruction  first.  The  objections  made  to 
it  are  three : 

(1.)  ^'  It  assumes  that  the  accident  was  caused  by  an  act  of 
Ood,  in  the  sense  in  which  that  term  is  technically  used."  It 
appears  that  the  accident  was  caused  by  a  land  slide,  which 
occurred  in  a  cut  some  fifteen  or  twenty  feet  deep.  The 
defendant  gave  evidence  tending  to  prove  that  rain  had  fallen 
on  the  afternoon  of  Friday  and  on  the  Saturday  morning  pre- 
vious; and  the  daim  is  that  the  slide  was  produced  by  the 
loosening  of  the  earth  by  the  rain.  We  do  not  think  such  an 
ordinary  occurrence  is  embraced  by  the  technical  phrase  ''an 
act  of  Gkxl."  There  was  no  evidence  that  the  rain  was  of 
extraordinary  character,  or  that  any  extraordinary  results  fol- 
lowed it.  It  was  a  common,  natural  event;  such  as  not  only 
might  have  been  foreseen  as  probable,  but  also  must  have 
been  foreknown  as  certain  to  come.  Against  such  an  event 
it  was  the  duty  of  the  company  to  have  guarded.  Extraor- 
dinary floods,  storms  of  unusual  violence,  sudden  tempests, 
severe  frosts,  great  droughts,  lightnings,  earthquakes,  sudden 
deaths  and  illnesses,  have  been  held  to  be  ''  acts  of  God  " ;  but 
we  know  of  no  instance  in  which  a  rain  of  not  unusual  vio- 
lence, and  the  probable  results  thereof  in  softening  the  supeiv 
ficial  earth,  have  been  so  considered.    In  Dorman  v.  AmcK 
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12  Minnesota,  461,  it  was  held  that  a  man  is  negligent  if  he 
fail  to  take  precautions  against  saoh  rises  of  high  waters  as  are 
usoal  and  ordinary,  and  reasonably  to  be  anticipated  at  cer- 
tain seasons  of  the  year;  and  we  think  the  same  principle 
applies  to  this  case.  EvoaH  v.  Si/reety  2  Bailey  (S.  C.)  157, 
162 ;  Moffat  V.  Strang^  10  Johns.  11 ;  New  Brunswick  Steam- 
boat  Co.  V.  Tiers,  4  Zabr.  (24  K  J.  Law)  697;  Oreat  Western, 
Haihoay  v.  Braid,  1  Moore  P.  0.  (N.  S.)  101. 

(2.)  The  instraction  does  not  hold  the  defendant  '^  responsi- 
ble for  the  condition  of  the  sides  of  the  cut  made  by  it  in 
the  construction  of  the  road,  the  giving  way  of  which  caused 
the  accident."  We  think  this  objection  is  also  well  taken.  The 
railroad  cut  is  as  much  a  part  of  the  railroad  structure  as  is 
the  fill.  They  are  both  necessary  and  both  are  intended  for 
one  result ;  which  is  the  production  of  a  level  track  over  which 
the  trains  may  be  propelled.  The  cut  is  made  by  the  com- 
pany no  less  than  the  fill ;  and  the  banks  are  not  the  result  of 
natural  causes,  but  of  the  direct  intervention  of  the  company's 
work.  If  it  be  the  duty  of  the  company  (as  it  unquestionably 
is)  in  the  erection  of  the  fills  and  the  necessary  bridges,  to  so 
construct  them  that  they  shall  be  reasonably  safe,  and  to 
maintain  them  in  a  reasonably  safe  condition,  no  reason  can 
foe  assigned  why  the  same  duty  should  not  exist  in  regard  to 
the  cuts.  Just  as  surely  as  the  laws  of  gravity  will  cause  a 
heavy  train  to  fall  through  a  defective  or  rotten  bridge  to  the 
destruction  of  life,  just  so  surely  will  those  same  laws  cause 
land  slides  and  consequent  dangerous  obstructions  to  the  track 
itself,  from  iU-constructed  railway  cuts.  To  all  intents  and 
purposes  a  railroad  track  which  runs  through  a  cut  where  the 
banks  are  so  near  and  so  steep  that  the  usual  laws  of  gravity 
will  bring  upon  the  track  the  debris,  created  by  the  common 
{Hfooesses  of  nature,  is  overhung  by  those  banks.  Ordinary 
skill  would  enable  the  engineers  to  foresee  the  result,  and 
ordinary  prudence  should  lead  the  company  to  guard  against 
yL  To  hold  any  other  view  would  be  to  overbalance  the 
priceless  lives  of  the  travelling  public  by  a  mere  item  of 
increased  expense  in  the  construction  of  railroads ;  and  after 
all,  an  item,  in  the  great  number  of  cases,  of  no  great  moment. 
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In  a  late  case  in  the  Queen's  Bench  Division,  Tarry  v.  Ash- 
ion^  1  Q.  B.D.  814,  two  oat  of  three  jadges  declared  in  sab- 
stance  that  a  man  who,  for  his  own  benefit,  suspends  an  ob- 
ject, or  permits  it  to  be  suspended,  over  the  highway,  and  puts 
the  public  safety  in  peril  thereby,  is  under  an  absolute  duty 
to  keep  it  in  such  a  state  as  not  to  be  dangerous.  The  facts 
of  the  case  were  these :  The  defendant  became  the  lessee  and 
occupier  of  a  house,  from  the  front  of  which  a  heavy  lamp 
projected  several  feet  over  the  public  foot  pavement.  As  the 
plaintiff  was  walking  along  in  November,  the  lamp  fell  on  her 
and  injured  her.  It  appeared  that  in  the  previoqs  Augu3t  the 
defendant  employed  an  experienced  gas-fitter  to  put  the  lamp 
in  re^mir.  At  the  time  of  the  accident  a  person  employed  by 
defendant  was  blowing  the  water  out  of  the  gas-pipes  of  the 
lamp,  and  in  doing  this  a  ladder  was  raised  against  the  lamp- 
iron  or  bracket,  from  which  the  lamp  hung;  and  on  the  man 
mounting  the  ladder,  owing  to  the  wind  and  wet,  the  ladder 
slipped,  and  he,  to  save  himself,  clung  to  the  lamp-iron,  and 
the  shaking  caused  the  lamp  to  faU.  On  examination,  it  was 
discovered  that  the  fastening  by  which  the  lamp  was  attached 
to  the  lamp-iron  was  in  a  decayed  state.  The  jury  found  that 
there  had  been  negligence  on  the  part  of  the  defendant  per- 
sonally; that  the  lamp  was  out  of  repair  through  general 
decay,  but  not  to  the  knowledge  of  the  defendant;  that  the 
immediate  cause  of  the  fall  of  the  lamp  was  the  slipping  of  the 
ladder ;  but  that  if  the  lamp  had  been  in  good  repair,  the  slip- 
ping of  the  ladder  would  not  have  caused  the  fall.  Upon  this 
it  was  held  by  Lush  and  Quain,  JJ.,  that  the  plaintiff  was  en- 
titled to  a  verdict  on  the  ground  that  if  a  person  maintains  a 
lamp  projecting  over  the  highway  for  his  own  purposes,  it  is 
his  duty  to  maintain  it  so  as  not  to  be  dangerous  to  persons 
passing  by ;  and  if  it  causes  injuries,  owing  to  a  want  of  repair, 
it  is  no  answer  on  his  part  that  he  had  employed  a  competent 
man  to  repair  it.    1  Thomp.  on  Negligence,  346-7. 

The  case  of  Kearney  v.  London  (&c.  Railwayy  L.  R.  6  Q.  B. 
759,  762,  763,  (in  the  Exchequer  Chamber,)  cited  in  the  brief 
of  counsel  for  plaintiff  in  error,  is  directly  in  point.  In  that 
case  the  plaintiff  had  been  injured  while  walking  along  a  pub- 
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lie  biglrway,  by  a  brick  which  fell  from  a  pier  of  the  defend^ 
ant's  bridge.  A  train  had  just  passed,  and  the  counsel  for  the 
defendant  submitted  that  there  was  no  evidence  of  negligence. 
The  court  (KeUy,  Chief  Baron,)  says:  "There  can  be  no 
doubt  that  it  was  the  duty  of  the  defendants,  who  had 
built  this*  bridge  over  the  highway,  to  take  such  care  that, 
where  danger  can  be  reasonably  avoided,  the  safety  of  the  pub* 
lie  using  the  highway  should  be  provided  for.  The  question^ 
therefore,  is,  whether  there  was  any  evidence  of  negligence  on 
the  part  of  the  defendants ;  and  by  that  we  all  understand 
such  an  amount  of  evidence  as  to  fairly  and  reasonably  support 
the  finding  of  the  jury.  The  Lord  Chief  Justice,  in  his  judg- 
ment in  the  court  below,  said,  res  ipsa  loquituTy  and  I  cannot 
do  better  than  to  refer  to  that  judgment.  It  appears,  with- 
out contradiction,  tiiat  a  brick  fell  out  of  a  pier  of  the  bridge 
without  any  assignable  cause  except  the  slight  vibration  caused 
by  a  passing  train.  This,  we  think,  is  not  only  evidence,  but 
conclusive  evidence,  that  it  was  loose ;  for  otherwise  so  slight 
a  vibration  could  not  have  struck  it  out  of  its  place.  •  .  . 
The  bridge  had  been  built  two  or  three  years,  audit  was  tho 
duty  of  the  defendants  froni  time  to  time  to  inspect  the  bridge, 
and  ascertain  that  the  brickwork  was  in  good  order  and  all  th& 
bricks  well  secured." 

The  principle  of  these  decisions  seems  to  us  to  be  applicaU& 
to  this  case.  If  such  be  the  law  as  to  persons  who,  for  their 
own  purposes,  cause  projections  to  overhang  the  highway  not 
constructed  by  them,  a  fortiori  must  it  be  the  law  as  to  those 
who,  for  their  own  purposes  of  profit,  undertake  to  construct 
the  highway  itself,  and  to  keep  it  serviceable  and  safe,  yet  wha 
allow  it  to  be  practically  overhung,  from"  considerations  of 
economy  or  through  negligence. 

We  think  the  case  of  the  Virginia  Central  JSailroad  Co.  v» 
Sanger^  15  Grattan,  230,  237,  to  which  we  are  referred  by 
counsel  for  plaintiff  in  error,  is  strongly  illustrative  of  the 
principle  in  this  case,  to  which  it  bearb  a  close  resemblance. 
Some  rocks  had  been  piled  up  ^ongside  of  the  track  for  the 
purpose  of  ballast,  and  some  of  them  got  upon  the  track, 
causing  the  injury.    In  rendering  its  opinion  tho.  court  says: 
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^  Oombining  in  themselves  the  ownership,  as  well  of  the  road 
as  of  the  cars  and  locomotives,  they  are  bound  to  the  most 
exact  care  and  diligence,  not  only  in  the  management  of  the 
trains  and  cars,  bat  also  in  the  structure  and  care  of  the  track, 
and  all  the  subsidiary  arrangements  necessary  to  the  safety  of 
the  passengers.  And  as  accidents  as  frequently  arise  from 
obstructions  on  the  track,  as  perhaps  from  any  other  cause 
whatever,  it  would  seem  to  follow,  obviously,  that  there  is  no 
6ne  of  the  duties  of  a  railroad  company  more  clearly  embraced 
within  its  warranty  to  carry  their  passengers  safely,  as  far  as 
human  care  and  foresight  will  go,  than  the  duty  of  employing 
the  utmost  care  and  diligence  in  guarding  their  road  against 
sudi  obstructions."  See  also  McEJ/rcy  v.  Nashua  <&  LoweU 
BaU/roady  4  Cush.  400 ;  Hutchinson  on  Common  Carriers,  524 ; 
BenneU  v.  Baihoad  Co.,  102  U.  S.  577. 

This  view  of  the  obligation  of  the  company  of  course  makes  it 
immaterial  that  the  slide  was  suddenly  caused  by  the  vibration 
of  the  train  itself.  It  is  not  a  question  of  negligence  in  failing 
to  remove  the  obstruction,  but  of  negligence  in  allowing  it  to 
get  there. 

We  are  also  of  the  opinion  that  it  was  error  to  refuse  to 
modify  the  first  instruction  for  the  defendant  as  requested  by 
the  plaintiff. 

Since  the  decisions  in  Stokes  v.  SdUonetaUj  18  Pet  181,  and 
Bailroad  Company  v.  PoUardy  22  Wall.  341,  it  has  been  settled 
law^n  this  court  that  the  happening  of  an  injurious  accident 
is  in  passenger  cases  prim/i  facie  evidence  of  negligence  on 
the  part  of  the  carrier,  and  that,  (the  passenger  being  himself 
in  the  exercise  of  due  care,)  the  burden  then  rests  upon  ^the 
carrier  to  show  that  its  whole  duty  was  performed,  and  that 
the  injury  was  unavoidable  by  human  foresight.  The  rtle 
announced  in  those  cases  has  received  general  acceptance ; 
and  was  followed  at  the  present  term  in  Inland  dk  Seaboarel 
Coasting  Co.  v.  Tolsony  139  U.  S.  551. 

The  defendant  seeks  to  uphold  the  action  of  the  court  in 
refusing  the  modification  prayed  for,  by  distinguishing  tho 
case  at  bar.    It  attempts  to  make  two  distinctions : 

1.  That  the  operation  of  the  rule  is  confined  to  cases  ^'  where 
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the  accident  results  from  any  defective  arrangement,  mis- 
management or  misconstmction  of  things  over  which  the 
defendant  has  immediate  control,  and  for  the  management, 
service  and  construction  of  which  it  is  responsible,  or  where 
the  accident  results  from  any.  omission  or  commission  on  the 
part  of  the  railroad  company  with  respect  to  these  matters 
entirely  under  its  control." 

2.  That  the  injury  from  an  act  of  God  is  established  as  a 
fact,  wherefore  the  presumption  of  negligence  from  the  occur- 
rence of  the  accident  cannot  arise. 

Neither  of  these  attempted  distinctions  is  s6und,  since,  as 
has  been  shown,  the  defect  was  in  the  construction  of  that 
over  which  the  defendant  did  have  control  and  for  which  it 
was  responsible,  and  since  the  slide  was  not  caused  by  the  act 
of  God,  in  any  admissible  sense  of  that  phrase.  Moreover,  if 
these  distinctions  were  sound,  still,  as  a  matter  of  correct 
practice,  the  modification  should  have  been  made. 

The  law  is  that  the  plaintiff  must  show  negligence  in  the 
defendant.  This  is  donQ  prima  foude  by  showing,  if  the  plain- 
tiff be  a  passenger,  that  the  accident  occurred.  If  that  acci- 
dent was  in  fact  the  result  of  causes  beyond  the  defendant's 
^  responsibility,  or  of  the  act  of  Gk>d,  it  is  still  none  the  less  true 
that  the  plaintiff  has  made  out  his  pritna  facte  case.  When 
he  proves  the  occurrence  of  the  accident,  the  defendant  must 
answer  that  case  from  all  the  circumstances  of  exculpation, 
whether  disclosed  by  the  one  party  or  the  other.  They  are 
its  matter  of  defence.  And  it  is  for  the  jury  to  say,  in  the 
light  of  all  the  testimony,  and  under  the  instructions  of  the 
court,  whether  the  relation  of  cause  and  effect  did  exist,  as 
claimed  by  the  defence,  between  the  accident  and  the  alleged 
exonerating  circumstances.  But  when  the  court  refuses  to 
so  frame  the  instructions  as  to  present  the  rule  in  respect  to 
the  prima  facie  case,  and  so  refuses  on  either  of  the  grounds 
by  which  the  refusal  is  sought  to  be  supported  herein,  it  leaves 
the  jury  without  instructions  to  which  they  are  entitled  to  aid 
them  in  determining  what  were  the  facts  and  causes  of  the 
accident  and  how  far  those  facts  were  or  were  not  within  the 
control  of  the  defendant    This  is  error. 
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Judgment  reversed^  and  cause  rernanded  with  direction  to 
order  a  new  trials  and  to  take  farther  prooeedmge  not 
inconsistent  with  this  opinion. 

Mb.  JusnoB  Bbsweb  dissented  from  the  opinion  and  judg- 
ment in  this  case,  on  the  ground  that  it  is  in  contravention  of 
the  long  established  rules  as  to  what  may  be  considered  on  an 
incomplete  record. 


LEWISBUBG  BANK^  v.  SHEFFEY. 

AFPBAL  FROM  THB  DISTRICTr    OOUBT  OF  THB    UNriBD    STATES    FOB 
THB  DISTBICr  OF  WEST  YIBOINIA. 

No.  S8S.    Argoed  April  tt,  18B1 Dtdded  lUj  U,  IflOL 

An  application  for  rehearing,  made  after  the  adjonmment  of  the  term  at 
which  the  final  decree  was  entered,  is  made  too  late.  ^ 

A  decree  which  determines  the  whole  controversy  between  the  parties, 
leaving  nothing  to  be  done  except  to  carry  it  into  execution,  is  a  final 
decree  for  the  purpose  of  appeal;  and  none  the  less  so  that  the  court 
retains  the  fund  in  controversy,  for  the  purpose  of  distributing  it  as 
decreed. 

On  the  11th  of  October,  1875,  Bobert  J.  Olendy  executed  a 
deed  of  trust  to  Alexander  F.  Mathews  on  a  tract  of  land  in 
Greenbrier  County,  West  Virginia,  to  secure  his  two  certain 
promissory  notes  for  $10,000  and  $5000,  respectively,  held  by 
the  Bank  of  Lewisburg,  and  also  "any  and  all  other  debts 
which  the  said  Olendy  may  at  any  time  hereafter  owe  to  said 
bank,  either  by  the  renewal  of  the  said  negotiable  notes  or  by 
original  loans  made  to  him  by  the  said  Bank  of  Lewisburg, 
with  this  express  provision  and  stipulation,  however,  that  the 
said  indebtedness  shall  not  at  any  one  time  exceed  the  sum  of 
fifteen  thousand  dollars  ($15,000)." 

On  the  20th  of  November,  1876,  Olendy  executed  another 
trust  deed  to  Hugh  W.  Sheffey  and  James  Bumgardner,  Jr., 
<rf  the  county  of  Augusta,  State  of  Virginia,  covering  the 
same  lands,  and  also  several  tracts  or  parcels  of  land  situated 
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in  the  counties  of  Augusta,  Bath  and  Highland,  in  the  State 
of  Virginia,  and  certain  specified  articles  of  personal  property, 
in  trust  and  with  the  hope  of  paying  all  of  said  Glendy's  just 
debts;  and  providing  for  the  sale  by  the  trustees  of  the  real 
and  personal  property  in  the  manner  and  on  the  terms  named ; 
the  care  of  the  proceeds;  the  keeping  of  an  account  of  the 
collections  and  disbursements,  to  be  at  all  times  open  to  the 
inspection  of  any  of  the  creditors;  the  convening  of  the  credi- 
tors by  publication  before  a  master  commissioner,  to  state  and 
determine  in  each  case  how  much  is  justly  due;  the  payment 
of  dividends  to  the  creditors  from  time  to  time;  and  upon  the 
further  trust  '^  that,  after  discharging  the  amounts  due  from 
said  Robert  J.  Olendy  on  judgments  against  him  and  on  ven- 
dor's and  other  paramount  liens  now  binding  said  lands  hereby 
conveyed,  the  trust  fund  shall  be  distributed  ratably  among 
the  creditors  of  said  Bobert  J.  Glendy  who  may  come  forward 
and  prove  their  debts  before  said  master  commissioner  within 
ninety  days  after  publication  of  notice  requiring  them  so  to 
do,  etc." 

This  deed  was  recorded  in  the  clerk's  office  of  the  county 
court  of  Greenbrier  County  on  the. 21st  of  November,  1876, 
at  twenty  minutes  before  eleven  o'clock,  a.m.  Five  hours 
later  on  the  same  day,  the  deed  to  Mathews  was  filed  for 
record.  Mathews  having  advertised  the  real  estate  for  sale  on 
May  9,  1877,  Sheflfey  and  Bumgardner  filed  their  bill  of  com- 
plaint on  the  3d  of  May,  in  the  District  Court  of  the  United 
States  for  the  District  of  West  Virginia,  against  Mathews  and 
the  bank,  setting  up  the  deed  to  them;  the  subsequent  record 
of  the  deed  to  Mathews,  of  the  existence  or  contents  of  which 
they  denied  any  knowledge  prior  to  its  being  spread  upon  the 
record ;  alleging  the  priority  of  their  lien ;  that  the  deed  to 
Mathews  was  not  properly  acknowledged;  and  that  the  notice 
of  sale  was  invalid;  and  praying  for  an  injunction  and  for 
general  relief. 

A  preliminary  injunction  was  thereupon  granted,  as  prayed. 
The  bank  demurred  on  the  ground,  among  others,  of  want  of 
parties,  and  also  answered  alleging  that  at  the  time  the  deed 
to  plaintiffs  was  executed  they  had  actual  notice  of  the  exist- 
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•ence  of  the  conveyanoe  to  Mathews,  a^d  certainly  before  their 
own  deed  was  recorded;  that  by  the  terms  of  the  deed  to 
plaintiffs  the  debt  dae  the  bank  had  priority ;  that  the  bank's 
deed  was  recorded  before  the  beneficiaries  under  plaintiffs' 
deed  had  accepted  its  provisions  or  had  notice  of  its  existence ; 
that  the  certificate  to  plaintiffs'  deed  was  insufficient;  and 
that  the  deed  was  void  as  to  the  bank,  upon  its  face,  etc. 

Evidence  was  subsequently  taken  in  the  case. 
^  On  the  10th  of  November,  X877,  by  consent  of  the  parties, 
it  was  ordered  that  the  land  be  sold  by  the  trustees  in  both 
4eeds  and  the  proceedings  reported  to  the  court,  and  the  cause 
was  referred  to  Gkdlaher,  one  of  the  masters  of  the  court,  to 
ascertain  and  report  the  creditors  of  Glendy  secured  by  the 
deed  of  trust  to  plaintiffs,  the  master  to  take  any  report  made 
by  any  court  sitting  in  Augusta  County,  Virginia,  as  to  Glen- 
dy's  creditors,  BC&prvnia facie  true. 

On  the  26th  of  March,  1878,  the  bank  recovered  a  judgment 
by  confession  against  Glendy  for  the  sum  of  $15,900.75,  with 
interest  from  February  13, 1878,  and  costs. 

On  the  4th  of  May,  1878,  the  cause  came  on  for  hearing, 
and  the  bank  tendered  an  amended  and  supplemental  answer 
setting  forth  that  Glendy  executed  the  trust  deed  to  the  plain- 
tiffs before  any  of  the  lands  had  been  conveyed  to  him,  having 
only  an  equitable  title;  the  acquisition  of  the  legal  title  on  the 
7th  of  March,  1878 ;  and  the  rendition  of  the  judgnient  of  the 
26tfi  of  March;  that  the  trust  deed  to  Mathews  was  after 
4ue  proof  admitted  to  record  in  the  clerk's  office  of  the  county 
court  of  Greenbrier  County  on  the  same  27th  of  March ;  that 
the  deed  to  plaintiffs  was  a  mere  assignment  of  an  equity 
without  any  warranty  whatever;  that  plaintiffs  took  subject 
to  the  prior  conveyance,  and  their  deed  did  not  operate  as 
notice  to  the  prior  grantee  by  being  recorded  before  the  deed 
to  the  latter  was ;  and  that  in  law  and  equity  the  lien  created 
by  tiie  deed  to  plaintiffs,  if  any,  must  be  postponed  and  held 
jsubject  to  the  liens  of  the  trust  deed  and  the  judgment  of  the 
baidc ;  and  thereupon  the  court  entered  the  following  decree : 

'^This  cause  came  on  again  to  be  heard  upon  the  papers 
formally  read  and  upon  motion  of  the  defendimts  to  file  the 
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amended  and  supplemental  answer  of  the  Bank  of  Lewisbarg 
and  the  objection  of  the  plaintiffs  to  the  filing  of  said  amended 
answer,  the  plaintiffs  waiving  formal  and  technical  notice  of 
same,  and  was  argued  by  counsel.  On  consideration  whereof, 
the  court  being  of  opinion  that  the  facts  stated  in  said 
amended  and  supplemental  answer  cannot  properly  be  set  up 
by  way  of  amended  answer,  and  that  they  are,  if  properly 
pleaded,  wholly  immaterial  to  the  issues  involved  in  the  canse^ 
and,  if  true,  can  have  no  bearing  upon  the  rights  of  the  par- 
ties as  asserted  in  the  cause,  it  is  therefore  adjudged,  ordered 
and  decreed,  that  leave  to  file  said  supplemental  and  amended 
answer  be  denied  to  said  defendants,  and  that  said  answer  be 
rejected. 

'<  It  is  further  adjudged,  ordered  and  decreed  that  the  injunc- 
tion awarded  by  former  order  entered  in  this  cause  be  perpetu- 
ated, and  that  the  fund  arising  from  the  sale  of  the  M'Clung 
farm,  situate  in  the  county  of  Greenbrier,  be  brought  into 
this  court,  to  be  by  it  distributed  in  accordance  with  the  pro- 
visions of  the  deed  of  Bobert  J.  Glendy  to  Hugh  W.  Sheffey 
and  James  Bumgardner,  Jr.,  bearing  date  on  the  20th  day  of 
November,  1876. 

'^It  is  further  ordered  that  tiie  commissioners  heretofore 
appointed  by  the  order  of  this  court  proceed  to  sell  said 
M'Clung  farm,  as  directed  in  said  decree,  and  if  when  said 
land  is  offered  for  sale  no  bid  is  made  for  same  adequate  in  the 
opinion  of  said  commissioners,  that  said  commissioners  shall 
by  private  contract  or  public  auction  rent  said  land  for  the 
term  of  one  year  or  less,  upon  such  terms  as  said  commission* 
ers  shall  deem  expedient." 

On  the  7th  of  May  the  report  of  the  sale  was  made. 

On  the  2d  of  August,  1878,  which  was  after  the  adjournment 
of  the  May  term,  the  record  states  that  the  bank  appeared  in 
court  by  counsel  and  tendered  its  petition  for  a  rehearing  "of 
the  order  made  in  this  cause  at  the  last  term,  except  so  f^r  as 
it  directs  a  sale  of  the  trust  property,  for  errors  in  law  appar- 
ent on  its  face,"  to  the  filing  of  which  petition  plaintiffs  ob- 
jected, and  the  court  "without  passing  upon  the  matters, 
ordered  the  same  to  be  set  for  hearing  at  the  next  term  of 


Digitized  by  VjOOQIC 


LEWI8BURG  BANK  v.  SHEFFEY.  449 

Statement  of  the  Case. 

this  ooort,  to  which  time  this  oaase  is  oontinued."  This  peti- 
tion averred  that  the  oourt  had  rested  its  action  upon  the 
ground  that  the  legal  title  when  subseqaentlj  acquired  by 
Glendy  enured  to  plaintiffs ;  alleged  that  that  view  had  not 
been  asserted  or  argued,  and  that  it  was  not  well  founded ; 
and  prayed  '^  that  its  motion  to  file  said  amended  and  supple- 
mental answer  may  be  heard,  etc."  On  the  12th  of  November, 
1878,  the  report  of  the  trustees  and  commissioners  of  the  7th 
of  May,  as  amended  and  modified  as  suggested  by  them,  was 
confirmed ;  and  it  was  further  ordered  'Hhat  the  consideration 
of  the  petition  of  the  defendants  for  a  rehearing  of  the  decree 
in  said  cause  at  the  last  term  of  this  court  be  postponed  untU 
the  next  term  of  this  court"  In  1886  further  evidence  was 
taken  against  the  objection  of  the  plaintiffs,  and  on  the  13th 
of  November,  1885,  the  following  decree  was  entered : 

'*  This  cause  came  on  to  be  further  heard  at  this  term  and  was 
argued  by  counsel,  and  the  court  being  of  opinion  that  the  de- 
cree rendered  May  4th,  1878,  having  been  rendered  before  the 
master  commissioner  had  executed  the  order  of  reference  made 
at  the  November  term,  1877,  was  premature,  it  is  therefore 
adjudged,  ordered  and  decreed  that  the  said  decree  of  the 
May  term,  1878,  be,  and  it  is  hereby  set  aside  and  held  for 
naught ;  and  it  is  further  adjudged,  ordered  and  decreed  that 
the  exceptions  taken  by  the  Bank  of  Lewisburg  to  the  report 
of  Commissioner  Gallaher,  dated  September  20th,  1883,  and 
filed  X)ctober  1st,  1883,  because  the  said  commissioner  failed 
to  mention  and  report  in  any  way  the  debts  asserted  and 
claimed  in  this  cause  by  the  said  bank  be  sustained,  and  that 
the  said  report  be  recommitted  to  the  master  without  the 
court  at  this  time  passing  further  upon  said  exceptions,  with 
instructions  to  inquire  into,  ascertain  and  report  the  following^ 
matters  and  accounts,"  etc.,  etc. 

The  master  made  a  report  November  4, 1886,  to  which  the 
bank  filed  exceptions,  because  he  had  not  reported  the  indebt* 
edness  due  the  bank  as  a  preferred  debt  under  the  trust  deed 
to  Sheffey  and  Bumgardner,  and  had  reported  that  the  bank 
was  only  entitled  to  share p(M^  j>as8u  with  the  other  creditors: 
and  because  he  had  not  reported  that  the  bank  was  entitled  to 
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preference  by  reason  of  being  seonred  by  the  deed  of  trogt  of 
October  11, 1875,  and  had  reported  that  Sheffey,  trustee  in  the 
deed  of  November  20,  1876,  did  not  have  notice,  prior  to  the 
execution  and  record  of  the  latter  deed,  of  the  execution  by 
Glendy  of  the  former  deed.  On  the  30th  of  November,  1887, 
a  decree  was  entered  rejecting  the  petition  for  rehearing  ten- 
dered August  2, 1878,  and  not  allowing  it  to  be  fijied ;  overrul- 
ing the  exceptions  to  the  report  of  November  4, 1886 ;  directing 
the  register  of  the  court  to  pay  over  to  the  plaintiffs  for  dis- 
tribution, the  money  which  had  been  deposited  with  the  bank 
to  the  credit  of  the  suit,  with  its  accrued  interest ;  and  order- 
ing the  distribution  of  the  fund  in  such  manner  as  to  secure  a 
jm>  rata  payment  upon  the  claims  proved,  including  such  pay- 
ments to  the  bank  as  would  make  its  dividends  equal  to  those 
received  by  the  other  creditors.  From  this  decree  the  bank 
prayed  an  appeal  to  this  court.  The  opinion  of  Judge  Jack- 
son will  be  found  reported  in  33  Fed.  Sep.  315.  He  held  that 
the  decrto  of  May  4, 1878,  was  final  and  its  subsequent  vaca- 
tion unauthorized,  and  also  that  plaintiffs  were  bona  Jide  pur- 
chasers without  notice. 

Mr.  A.  C.  Snyder  for  appellant. 

Mr.  James  Bymgardner^  Jr.^  and- JfA  A.  B.  Brovme  for 
appellees.    Mr.  A.  T.  BriMon  was  with  them  on  the  brief. 

Mb.  Chief  Justiob  Fulleb  delivered  the  opinion  of  the 
court. 

Describing  the  decree  of  May  4, 1878,  as  "  interlocutory,'* 
and  that  of  November  30, 1887,  as  '^  final,^'  appellant  assigns 
errors  as  follows :  That  the  decree  of  May  4  is  erroneous,  be- 
cause it  in  effect  overruled  the  demurrer  to  the  bill ;  and  denied 
appellant's  motion  to  file  its  amended  and  supplemental 
answer;  and  that  the  decree  of  November  30, 1887,  is  erro- 
neous, because  (1)  it  rejected  the  petition  for  a  rehearing ;  (2) 
held  the  deed  of  November  20,  1876,  valid ;  (3)  overruled  ap- 
pellant's exceptions  to  the  master's  report ;  (4)  held  that  the 
deed  to  plaintiffs  had  priority  over  that  of  October  11, 1875 ; 
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(5)  held  that  the  deibt  of  appellant  was  not  entitled  to  priority 
under  the  provisions  of  the  deed  to  plaiAtifFs ;  and  because  (6) 
it  should  have  held  that  the  appellant  was  entitled  to  the  fund 
in  controversy,  if  for  no  other  reason,  upon  the  ground  of  its 
judgment  obtained  after  Olendy  had  acquired  the  legal  title 
to  the  land.  If  the  decree  of  May  4,  1878,  were  final,  no 
errors  can  now  be  assigned  to  it  or  considered  upon  this  ap- 
peal. And  if  that  decree,  being  final,  covered  all  the  grounds 
of  error  urged  to  the  decree  of  November  30,  1887,  then  the 
latter  decree  must  necessarily  be  afSrmed.  The  application 
for  a  rehearing  was  confessedly  made  after  the  adjournment 
of  the  May  term,  at  which  the  prior  decree  was  entered,  and 
too  late  if  that  decree  were  jQnal.  Equity  Eule  88 ;  McMicJcen 
V.  Perin,  18  How.  607,  511;  Roemer  v.  Sirrwn^  91  U.  S.  149; 
Cental  Trust  Co.  v.  Ch^ant  Locomotive  Worksy  185  U.  S.  207, 
224. 

The  controversy  raised  by  the  pleadings  and  to  be  determined 
by  the  court  was  whether  the  property  passed  under  the  deed 
to  plaintiffs,  or  under  that  to  Mathews  and  whether  the  bank 
was  entitled  to  priority.  The  effect  of  the  sale  by  xK>nsent 
was  merely  to  substitute  the  fund  in  place  of  the  real  estate 
and  did  not  change  the  issues.  On  behalf  of  the  bank  it  was 
<ilaimed  that  the  trust  deed  to  the  plaintiffs  was  void  on  its 
face,  and  that  by  the  terms  of  that  deed,  if  valid,  the  debt  of 
the  bank  was  preferred.  By  the  amended  and  supplemental 
answer,  which  it  sought  to  file,  the  bank  raised  the  question 
that  Glendy,  not  having  the  legal  title  when  he  executed  the 
deed  tp  the  plaintiffs,  and  having  by  his  prior  deed  to  the  bank 
divested  himself  of  his  equitable  title,  the  plaintiffs  did  not, 
as  Glendy's  prantees,  under  a  conveyance  "  without  any  war- 
ranty whatever,"  occupy  the  position  of  honajide  purchasers, 
nor  were  they  protected  by  the  recording  statutes  of  the 
.  State ;  and  the  facts  set  forth  therein  involved,  moreover,  the 
position  urged  in  the  petition  for  rehearing,  that  the  deed  to 
the  plaintiffs  being  simply  a  grant  without  covenants,  Glendy's 
after-acquired  legal  titler  did  not  enure  to  them  and  that  the 
bank  became  entitled  to  the  fund  by  virtue  of  its  judgment, 
which  was  recovered  after  Glendy  acquired  the  legal  title. 
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So  that  all  these  matters  were  necessarily  passed  npon  hj  the 
ooart  and  the  decree  in  terms  declared  that  the  facts  stated 
in  the  amended  and  supplemental  answer  did  not  change  the 
rights  of  the  parties  in  the  cause,  made  the  injunction  perpet- 
ual and  directed  the  fund  to  be  brought  into  court  for  distri- 
bution *'in  accordance  with  the  provisions  of  the  deed  of 
Bobert  J.  Olendy  to  Hugh  W.  Sheffey  and  James  Bumgard- 
ner,  Jr.,  bearing  date  on  the  20th  day  of  November,  1876.'^ 
This  finally  determined  the  entire  controversy 'litigated  be- 
tween the  parties  and  nothing  remained  but  to  carry  the  de- 
cree into  execution.  The  bringing  of  the  fund  into  court  was 
for  the  final  distribution  as  decreed,  and  not  to  be  held  pending 
the  ascertainment  of  the  principles  upon  which  it  should  be 
distributed.  UUl  v.  Chicago  dk  Evanston  Railroad  Co.^  ante^ 
52,  and  cases  cited. 

The  subject  was  much  considered  and  many  cases  referred 
to  and  classified  and  the  distinctions  indicated,  in  Ktystone 
Iron  Co.  V.  Martiuj  132  U.  8.  91.  It  is  there  showii  th^it 
where  the  entire  subject  matter  of  a  suit  is  disposed  of  by  a 
decree,  the  mere  fact  that  accounts  remain  to  be  adjusted  atid 
the  bill*  is  retained  for  that  purpose,  does  i^ot  deprive  the  adju- 
dication of  its  character  as  a  final  and  appealable  decree. 

It  is  true,  as  pointed  out  by  Mr.  Justice  Field  in  HiU  v. 
Chicago  <k  EvaneUm  Railway^  supray  that  an  appeal  may  be 
taken  from  a  decree  in  an  equity  cause,  notwithstanding  it 
is  merely  in  execution  of  a  prior  decree  in  the  same  suit,  for 
the  purpose  of  correcting  errors  which  may  have  originated 
in  the  subsequent  proceeding.  This  was  so  held  in  Chicago  dk 
Vincennes  Railroad  v.  Fosdickj  106  U.  8.  47,  88,  and  was  the 
rule  sanctioned  and  adopted  in  Forgay  v.  Conrady  6  How.  201, 
and  Blossom  v.  Milwaukee  dkc.  Railroad  Co.y  1  Wall.  665. 
An  appeal  will  lie  from  such  decrees  according  to  the  nature 
of  the  subject  matter  and  the  rights  of  the  parties  affected. 

But  the  errors  assigned  here  relate  solely  to  matters  included 
within  the  adjudication  of  May  4, 1878,  except  as  the  refusal 
to  permit  the  petition  for  rehearing  to  be  filed  may  be  other- 
wise regarded,  though  that  petition  was  itself  predicated  upon 
one  of  the  aspects  of  the  controversy.    And  as  to  that  all^ga- 
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tion  of  error,  we  lutve  already  seen  that  the  objection  is  not 
well  taken,  even  if  open  to  consideration  at  alL  BrooJcett  v. 
Brockettj  2  How.  238. 

^__^^_____  Decree  qfflrmed. 

In  re  BOSS,  Petitioner. 

APPEAL    FBOM    THE    CIBOUIT    OOUBT    OF    THE    UNITED    STATES  FOB 
THE  KOBTHEBN  DISTRIOT  OF  NEW  TORE:. 

Ho.  1688.    ArgiMd  A^rU  80,  lUy  1, 1881. — D^lded  May  25, 1801. 

Bj  the  ConstltatioD  of  the  United  States  a  goyernment  Is  ordained  and 
established  '*  for  the  United  States  of  America,"  and  not  for  oonntries 
outside  of  their  limits ;  and  that  Constitution  can  have  no  operation  in 
another  country. 

The  laws  passed  by  Congress  to  carry  into  effect  the  provisions  of  the 
treaties  granting  exterritorial  rights  in  Japan,  Chiiia,  etc.  (Bey.  Stat. 
If  4088-4096),  do  no  yiolation  to  the  proyisions  of  the  Constitntion  o) 
the  United  States,  although  they  do  not  require  an  indictment  by  a  grand- 
Jury  to  be  found  before  the  accused  can  be  called  upon  to  answer  for  the 
crime  of  murder  committed  in  those  countries,  or  secure  to  him  a  Jury 
onhistrlaL 

The  proyision  in  Bey.  Stat,  f  4086,  that  the  Jurisdiction  conferred  upon 
.ministers  and  consuls  of  the  United  States  in  Japan,  China,  etc,  by 
If  4088, 4084  and  4085,  shall  *'  be  exercised  and  enforced  in  conformity 
with  the  laws  of  the  United  States,"  gives  to  the  accused  an  opportunity 
of  examining  the  complaint  against  him,  or  of  having  a  copy  of  it,  tfie 
right. to  be  confronted  with  the  witnesses  against  him,  and  to  cross- 
examine  them,  and  to  have  the  benefit  of  counsel,  and  secures  regular 
and  fair  trials  to  Americans  committing  offences  there,  but  it  does  not 
require  a  previous  presentment  or  indictment  by  a  grand  Jury,  and  does 
not  give  the  right  to  a  petit  Jury. 

The  Jurisdiction  given  to  domestic  tribunals  of  the  United  States  over 
offences  committed  on  the  high  seas  in  the  district  where  the  offender 
may  be  found,  or  into  which  he  may  be  first  brought,  is  not  exclusive  of 
the  Jurisdiction  of  a  consular  tribunal  in  Japan,  China,  etc.,  to  try  for  a 
similar  offence,  committed  in  a  port  of  the  country  in  which  the  tribunal 
is  established,  when  the  offender  is  not  taken  to  the  United  States. 

Article  IV  of  the  treaty  of  June  17,  1867,  with  Japan  is  still  in  force,  not- 
withstanding the,  provisions  in  Article  XII  of  the  treaty  of  July  29, 1858. 

When  a  foreigner  enters  the  mercantile  marine  of  a  nation,  and  becomes 
one  of  the  crew  of  a  merchant  vessel  bearing  its  flag,  he  assumes  a  tem- 
porary allegiance  to  the  flag;  and,  in  return  for  the  protection  aflbrded 
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him,  becomes  subject  to  the  Uws  by  which  that  nation  goyems  its  vessda 
and  seamen.  ' 

A  law  or  treaty  should  be  construed  so  as  to  glye  effect  to  the  object  de- 
signed, and  to  that  end  all  its  provisions  must  be  examined  in  the  light 
of  surrounding  circumstances. 

The  fact  that  a  vessel  V&  American  is  evidence  that  seamen  on  board  are 
Americans  also. 

When  ^  person  convicted  of  murder  accepts  a  *'  commutation  of  sentence 
or  pardon  '*  upon  condition  that  he  be  imprisoned  at  hard  labor  for  the 
term  of  his  natural  life,  there  can  be  no  question  as  to  the  binding  force 
of  the  acceptance. 

The  petitioner  below,  the  appellant  here,  was  imprisoned  in 
the  penitentiary  at  Albany  in  the  State  of  New  York.  He 
was  convicted  on  the  20th  of  May,  1880,  in  the  American  co»- 
sular  tribunal  in  Japan,  of  the  crime  of  murder,  committed  on 
board  of  an  American  ship  in  the  harbor  of  Yokohama  in  that 
empire,  and  sentenced  to  death. 

On  the  6th  of  August  following  his  sentence  was  commuted 
by  the  President  to  imprisonment  for  life  in  the  penitentiary 
at  Albany,  and  to  that  place  he  was  taken  and  there  he  haa 
ever  since  been  confined.  Nearly  ten  years  afterwards,  on  the 
19th  of  March,  1890,  he  Applied  to  .the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  New  York  for  a 
writ  of  habeas  coiyus  for  his  discharge,  alleging"  that  his  con- 
viction, sentence  and  imprisonment  were  unlawful,  and  stating 
the  causes  thereof  and  the  attendant  circumstances.  The  writ 
was  issued,  directed  to  the  superintendent  of  the  penitentiary, 
who  made  return  that  he  held  the  petitioner  under  the  war- 
rant  of  the  President,  of  which  a  copy  was  annexed,  and  waa 
as  follows: 

"Rutherford  B.  Hayes,  President  of  the  United  States  of 
America,  to  all  to  wliom  these  presents  shall  come« 
Greeting:  * 

"  Whereas  John  M.  Ross,  an  American  seaman  on  board  of 
the  American  ship  *  Bullion/  was,  on  the  20th  day  of  May, 
1880,  convicted  of  the  crime  of  murder,  committed  on  board 
the  said  ship  *  Bullion,'  then  in  the  harbor  of  Yokohama, 
Japan,  before  Thomas  B,  Yan  Buren,  Esquire,  consul  general 
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of  the  United  StafaBB  at  Eanagawa,  Japan,  h<dding  oonrt  at 
that  plaoe^  and  was  by  said  consul  general  on  such  conviction 
aforesaid,  in  pursoance  and  by  authority  of  the  statutes  of  the 
United  States  to  that  end  made  and  provided,  sentenced  to  be 
hanged,  <  at  such  time  and  place  as  the  United  States  ministei 
in  Japan  may  direct,  according  to  law ;  * 

^^And  whereas  Mr.  Bingham,  the  United  States  minister 
aforesaid,  6n  the  22d  of  May  following,  approved  the  pro- 
ceedings, verdict  and  sentence ; 

'^And  whereas  the  said  minister  has  postponed  the  execu- 
tion of  sentence,  believing  the  ends  of  justice  demand  it,  and 
has  submitted  the  record  of  the  case  to  the  Department  of 
State  for  the  President's  consideration  and  for  commutation 
of  sentence  or  pardon,  if  deemed  advisable ; 

'^  And  whereas  the  President,  upon  a  careful  consideration 
of  the  facts  and  circumstances  of  the  case  as  they  were  pre- 
sented in  the  record  of  the  proceedings  and  by  a  report  from 
the  Secretary  of  State,  has  arrived  at  the  conclusion  that  the 
ends  of  justice  will  be  fulfilled  by  the  infliction  of  a  less  severe 
punishment  than  that  of  death : 

"  Now,  therefore,  be  it  known  that  I,  Butherford  B.  Hayes, 
President  of  the  United  States  of  America,  in  consideration  of 
the  premises,  divers  other  good  and  sufficient  reasons  also  me 
thereunto  moving,  do  hereby  pardon  the  said  John  M.  Boss  on 
condition  that  the  said  John  M.  Boss  be  imprisoned  at  hiCrd 
labor  for  the  term  of  his  natural  life  in  the  Albany  peniten- 
tiary, in  the  State  of  New  York. 

^'  This  order  will  be  carried  into  effect  under  the  direction  oi 
the  Secretary  of  State. 

"In  testimony  whereof  I  have  hereunto  signed  my  name 
and  caused  the  seal  of  the  United  States  to  be  affixed. 

"  Done  at  the  city  of  Washington  this  sixth  day  of  August, 
A.D.  1880,  and  of  the  Independence  of  the  United  States  the 
one  hundred  and  fifth. 

"  [seal.]  B.  B.  Hates. 

"By  the  President: 

"  Wm.  M.  Evabts,  SecreUm/  of  StaU?' 
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To  this  warrant  was  annexed  a  copy  of  the  petitioner's  ac- 
oeptance  of  the  conditional  pardon  of  the  President,  oertified 
to  be  correct  by  the  United  States  consul  general  at  Japan. 
It  was  as  follows : 

"  I,  John  M.  Eoss,  the  person  named  in  the  warrant  of  con- 
ditional pardonr  granted  to  me  by  the  President  of  the  United 
States  of  America,  dated  the  sixth  day  of  August,  1880,  and 
of  which  the  foregoing  is  a  correct  copy,  do  herpby  acknowl- 
edge the  delivery  of  said  original  warrant  of  conditional  par- 
don to  me,  and  do  hereby  voluntarily  and  without  qualification 
accept  said  conditional  pardon  with  the  condition  thereof  as 
therein  stated,  to  wit,  that  ^  I,  Butherford  B.  Hayes,  President 
of  the  United  States  of  America,  etc.,  etc.,  do  hereby  pardon 
the  said  John  M.  Ross  on  the  condition  that  the  said  John  M. 
Eoss  be  imprisoned  at  hard  labor  for  the  term  of  his  natural 
life  in  the  Albany  penitentiary,  in  the  State  of  New  York.' 

"John  M.  Boss. 

"Kanagawa,  Yokohama,  Japan,  February  28th,  1881. 

"Witness:  Thos.  B.  Van  Bubbn, 

{7".  S.  Consid  OeneralP 

The  oaae  was  then  heard  by  the  Circuit  Court,  counsel 
appearing  for  the  petitioner  and  the  assistant  United  States 
attorney  for  the  government.  On  the  hearing,  a  copy  of'  the 
retord  of  the  proceedings  before  the  consular  tribunal,  and 
of  the  communications  by  the  consul  general  to  the  state 
department  respecting  them,  on  file  in  that  department, 
was  given  in  evidence.  Ko  objection  was  made  to  its  ad- 
missibility. 

The  facts  of  the  case  as  thus  disclosed,  so  far  as  they  were 
deemed  material  to  the  decision  of  the  questions  presented, 
were  substantially  as  follows : 

On  the  9th  of  May,  1880,  the  appellant,  John  M.  Boss,  was 
one  of  the  crew  of  the  American  ship  Bullion,  then  in  the 
waters  of  Japan,  and  lying  at  anchor  in  the  harbor  of  Yoko- 
hama. On  that  day,  on  board  of  the  ship,  he  assaulted  Bobert 
Kelly,  its  seco|id  mate,  with  a  knife,  inflicting  in  his  neck  a 
mortal  wound,  of  which  in  a  few  minutes  afterwards  lie  died 
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on  the  deck  of  'the.  ship.  Eoss  was  at  onoe  arrested  by  direc- 
tion of  the  master  of  the  vessel  and  placed  in  irons,  and  on  the 
same  day  he  was  taken  ashore  and  confined  in  jail  at  Yoko- 
hama. On  the  following  day,  May  10,  the  master  filed  with 
the  American  consul  general  at  that  place,  Thomas  B.  Van 
Baren,  a  complaint  against  Ross,  charging  him  with  the  mur- 
der of  the  mate.  It  contained  sufficient  averments  of  the  of- 
fence, was  verified  by  the  oath  of  the  master,  and  to  it  the 
consul  general  appended  his  certificate  that  he  had  reasonable 
grounds  for  believing  its  contents  were  trua  The  complaint 
described  the  accused  as  one  '^  supposed  to  be  a  citizen  of  the 
United  States." 

On  the  18th  of  that  month  an  amended  complaint  was  filed 
by  the  master  of  the  ship  with  the  consul  general,  in  which 
the  accused  was  described  as  '^  an  American  seaman,  duly  and 
lawfully  enrolled  and  shipped  and  doing  service  as  such  sea- 
man on  board  the  American  ship  Bullion."  The  complaint 
was  also  amended  in  some  other  particulars.  It  was  as 
follows : 

^^  U.  8.  Consular  General  Court,  Eanagawa,  Japan. 

^^  Amended  Complaint. 

^'  John  P.  Reed,  master  of  the  American  ship  ^  Bullion,'  on 
oath  complains  that  John  Martin  Ross,  an  American  seaman, 
duly  and  lawfully  enroUed  and  shipped  and  doing  service  as 
such  staman  on  board  the  American  ship  '  Bullion,'  did  on  the 
early  morning  of  the  9th  day  of  May,  1880,  on  board  of  said 
ship,  while  lying  in  the  harbor  of  Yokohama,  Japan,  and 
within  the  jurisdiction  of  this  court,  with  force  and  arms, 
maliciously,  feloniously,  deliberately,  wilfully  and  of  his  malice 
aforethought,  make  an  assault  upon  one  Robert  Kelly,  the 
mate  of  said  ship,  and  did  then  and  there  feloniously,  mali- 
ciously, deliberately  and  of  malice  aforethought,  strike  and 
cut  the  said  Robert  Kelly  with  a  knife,  from  which  said  Rob- 
ert Kelly  died  on  board  said  ship  a  short  time  thereafter. 
Wherefore  affiant  charges  that  said  John  Martin  Ross  wilfully 
and  maliciously  killed  and  murdered  the  said  Robert  Kelly, 
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and  affiant  further  says  that  said  John  Martin  Ross  is  still  a 
seaman  on  said  ship. 

"J.  P.  Rekd. 

^' Sworn  and  sabsoribed  before  me  this  18th  day  of  May^ 

1880. 

"Thos.  B.  Van  Bubkn, 

"27;  &  Consul  General:' 

To  this  amended  complaint  was  annexed  a  certificate  of  the- 
consul  general  that  he  had  reasonable  grounds  for  believing^ 
its  contents  to  be  true,  similar  to  the  one  to  the  original  com- 
plaint. 

Previously  to  its  being  filed  the  accused  appeared  with 
counsel  before  the  consul  general,  and  the  complaint  being- 
read  to  him,  he  presented  an  affidavit  stating  that  he  was  a 
subject  of  Great  Britain,  a  native  of  Prince  Edward's  Island,, 
a  dependency  of  the  British  Empire,  and  had  never  renounced 
the  rights  or  liabilities  of  a  British  subject  or  been  expatriated 
from  his  native  allegiance  or  been  naturalized  in  any  other 
country.  Upon  this  affidavit  he  contended  that  the  court  waa 
without  jurisdiction  over  him,  by  reason  of  his  being  a  subject 
of  Great  Britain,  and  he  prayed  that  he  be  dischai^^.  Hia 
contention  was  termed  in  the  record  a  demurrer  to  the  com- 
plaint. 

The  court  held  that  as  the  accused  was  a  seaman  on  an 
American  vessel,  he  was  subject  to  its  jurisdiction,  and  over- 
ruled the  objection.  The  counsel  of  the  accused  then  moved 
that  the  charge  against  him  be  dismissed,  on  the  ground  that 
he  could  not  be  held  for  the  offence  except  upon  the  present* 
ment  or  indictment  of  a  grand  jury,  but  this  motion  was  also 
overruled. 

Four  associates  were  drawn,  as  required  by  statute  and  the 
consular  regulations,  to  sit  with  the  consul  general  on  the  trial 
of  the  accused,  and,  being  sworn  to  answer  questions  as  to 
their  eligibility,  the  accused  stated  that  he  had  no  questions 
to  ask  them  on  that  subject.  They  were  then  sworn  in  to  try 
the  cause  ^'  in  accordance  with  court  regulations."  A  motion 
for  a  jury  on  the  trial  was  also  made  and  denied.    The 
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amended  oomplaint  was  then  substituted  in  place  of  the  orig- 
inal, to  which  no  objection  was  interposed,  and  to  it  the  ac- 
cused pleaded  "  not  guilty,"  and  asked  for  the  names  of  the 
witnesses  for  the  prosecution,  which  were  furnished  to  him. 
The  witnesses  were  then  sworn  and  examined,  and  they  estab- 
lished beyond  all  possible  doubt  the  offence  of  murder  charged 
against  the  accused,  which  was  committed  under  circumstances 
of  great  atrocity.  The  court  found  him  guilty  of  murder,  and 
he  was  sentenced  to  suffer  death  in  such  manner  and  at  such 
time  and  place  as  the  United  States  minister  should  direct. 
The  conviction  and  sentence  were  concurred  in  by  the  four 
associates,  and  were  approved  by  Mr.  Bingham,  the  minister 
of  the  United  States  in  Japan.  The  minister  transmitted  the 
record  of  the  case  to  the  Department  of  State  for  the  consid* 
eration  of  the  President,  and  for  commutation  of  the  sentence 
or  pardon  of  the  prisoner,  if  deemed  advisable.  The  President 
subsequently  directed  the  issue  to  the  prisoner  of  a  pardon  on 
condition  that  he  be  imprisoned  at  hard  labor  for  the  term  of 
his  natural  life  in  the  penitentiary  at  Albany,  and  it  was 
accepted  by  him  on  that  condition.  His  sentence  was  accord- 
ingly commuted,  and  he  was  removed  to  the  Albany  peniten- 
tiary. 

The  Circuit  Court,  after  hearing  argument  of  counsel  and 
full  consideration  of  the  subject,  made  an  order  on  January 
21, 1891,  denying  the  motion  of  the  prisoner  for  his  discharge, 
and  remanding  him  to  the  penitentiary  and  the  custody  of  its  . 
superintendent  44  Fed.  JRep.  185.  From  that  order  the  case 
was  brought  here  on  appeal 

Jl/r.  Oearge  W.  Kvrchwey^  for  appellant,  made  the  follow- 
ing points : 

I.  The  crime  having  been  committed  on  board  an  American 
vessel,  although  such  vessel  was  lying  in  the  harbor  of  Ean- 
agawa,  Japan,  was  not  committed  within  the  territorial  juris- 
diction of  the  Consular  General  Court  of  Kanagawa,  but 
within  that  of  the  United  States.  It  was  cognizable  only  by 
the  domestic  tribunals  of  the  United  States. 
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Jftrst.  The  Consular  General  Court,  being  a  court  of 
special. and  limited  jurisdiction,  has  no  powers  save  such  as 
are  expressly  conferred  by  the  treaty  and  statutes  to  which 
it  owes  its  origin.  These  expressly  confine  its  jurisdiction  to 
the  territorial  limits  of  Japan. 

Second.  The  domestic  jurisdiction  of  the  modem  State 
extends  to  crimes  committed  upon  private  as  well  as  public 
vessels  of  the  State  upon  the  high  seas.  For  the  purposes  of 
this  jurisdiction,  a  foreign  port  is  regarded  as  being  within  the 
high  seas,  and  the  ship  as  a  part  of  the  territory  of  the  State 
to  which  she  belongs. 

Third,  "the  original  and  domestic  jurisdiction  of  the  Fed- 
eral courts  being  adequate  to  deal  with  cases  of  this  kind, 
it  will  not  be  presumed  that  the  Congress  intended  to  set  up  a 
novel  jurisdiction  of  limited  and  inferior  character,  to  super- 
sede or  compete  with  the  former.  ^ 

Jfiyurth.  The  mode  in  which  the  jurisdiction  of  the  United 
States  in  such  cases  must  be  exercised  is  prescribed  by  statute. 
It  is  expressly  provided  that  all  crimes  committed  on  American 
vessels  on  the  high  seas  shall  be  tried  within  the  United  States. 

II.  If  it  be  claimed  that  the  offence  in  question  was  com- 
mitted in  Japan,  and  not  upon  the  high  seas,  the  consular 
jurisdiction  of  the  United  States  is  wholly  excluded  by  the 
&ct  that  the  record  does  not  disclose  facts  conferring  jurisdic- 
tion under  the  treaties  and  laws. 

First.  The  treaties  of  the  United  States  with  Japan,  and 
the  laws  passed  by  Congress  in  pursuance  thereof,  expressly 
restrict  the  jurijsdiction  of  the  consular  courts  to  citizens  of 
the  United  States.  It  does  not  appear  that  Ross  was  a  citizen 
of  the  United  States. 

Second.  The  statutes  creating  the  consular  courts,  as  well 
as  the  treaties  under  which  they  are  instituted,  and  from 
which  they  derive  such  authority  and  jurisdiction  as  they 
possess,  expressly  subject  that  jurisdiction  to  the  laws  of  the 
United  States. 

Third.  The  claim  that  the  Constitution  has  no  extraterri- 
torial force  is  disproved  by^the  existence  and  operation  of  the 
consular  court  itself. 
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III.  The  refusal  to  allow  the  accused  a  trial  by  jury  was 
a  fatal  defect  in  the  jurisdiction  exercised  by  the  court,  and 
renders  its  judgment  absolutely  void. 

JFirst  The  jury  contemplated  by  the  Constitution  (Art. 
Ill,  §  2,  subd.  3;  amendments,  Art.  VI),  and  demanded  by 
the  appellant,  is  a  common  law  jury  of  twelve  men. 

Second.  There  appears  to  be  nothing  in  the  legislation  of 
Congress  relating  to  the  exercise  of  this  consular  jurisdiction 
to  preclude  compliance  with  the  constitutional  requirement. 

Mr.  Assistant  Attorney  Oeneral  Pa/rker  for  appellee. 

Mb.  JusnoB  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  Circuit  Court  did  not  refuse  to  discharge  the  petitioner 
upon  any  independent  conclusion  as  to  the  validity  of  the 
legislation  of  Congress  establishing  the  consular  tribunal  in 
Japan,  and  the  trial  of  Americans  for  offences  committed 
within  the  territory  of  that  country,  without  the  indictment 
of  a  grand  jury,  and  without  a  trial  by  a  petit  jury,  but  placed 
its  decision  upon  the  long  and  uniform  acquiescence  by  the 
executive,  administrative  and  legislative  departments  of  the 
government  in  the  validity  of  the  legislation.  Nor  did  the  Cir- 
cuit Court  consider  whether  the  status  of  the  petitioner  as  a 
citizen  of  the  Fnited  States,  or  as  an  American  within  the 
meaning  of  the  treaty  with  Japan,  could  be  questioned,  while 
he  was  a  seaman  of  an  American  ship,  under  the  protection 
of  the  American  flag,  but  simply  stated  the  view  taken  on 
that  subject  by  the  Minister  to  Japan,  the  State  Department, 
uid  the  President.  Said  the  court :  "  During  the  thirty  years 
since  the  statutes  conferring  the  judicial  powers  on  ministers 
and  consuls,  which  have  been  referred  to,  were  enacted,  that 
jurisdiction  has  been  freely  exercised.  Citizens  of  the  United 
States  have  been  tried  for  serious  offences  before  these  officers, 
without  preliminary  indictment  or  a  common  law  jury,  and 
convicted  and  punished.  These  trials  have  been  authorized 
by  the  r^ulations,  orders  and  decrees  of  ministers,  and  it 
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must  be  presumed  that  the  regulations,  orders  and  decrees  of 
ministers  prescribing  the  mode  of  trial  have  been  transmitted 
to  the  Secretary  of  the  State,  and  by  him  been  laid  before  Con- 
gress for  revision,  as  required  by  law.  Unless  the  petitioner 
was  not  properly  subject  to  this  jurisdiction  because  he  was  not 
a  citizen  of  the  United  States,  his  trial  and  sentence  were  in 
all  respects  modal,  as  well  as  substantial,  regular  and  valid 
under  the  laws  of  Congress,  according  to  the  construction 
placed  upon  these  statutes  by  the  acquiescence  of  the  execu- 
tive, administrative  and  legislative  departments  of  the  govern- 
ment for  this  long  period  of  time." 

Under  these  circumstances  the  Circuit  Court  was  of  opinion 
that  it  ought  not -to  adjudge  that  the  sentence  imposed  upon 
the  petitioner  was  utterly  unwarranted  and  void,  when  the 
case  was  one  in  which  his  rights  could  be  adequately  protected 
by  this  court,  and  when  a  decision  by  the  Circuit  Court  set- 
ting him  at  liberty,  although  it  might  be  reversed,  would  be 
practically  irrevocable. 

The  Circuit  Court  might  have  found  an  additional  ground 
for  not  calling  in  question  the  legislation  of  Congress,  in  the 
uniform  practice  of  civilized  governments  for  centuries  to  pro- 
vide consular  tribunals  in  other  than  Christian  countries,  or  to 
invest  their  consuls  with  judicial  authority,  which  is  the  same 
thing,  for  the  trial  of  their  own  subjects  or  citizens  for  offences 
.committed  in  those  countries,  as  well  as  for  the  settlement  of 
civil  disputes  betwewi  them ;  and  in  the  uniform  recognition, 
down  to  the  time  of  the  formation  of  our  government,  of  the 
fact  that  the  establishment  of  such  tribunhls  was  among  the 
most  important  subjects  for  treaty  stipulations.  This  recog- 
nition of  their  importance  has  contipued  ever  since,  though 
the  powers  of  those  tribunals  are  now  more  earefully  defined 
than  formerly.     Dainese  v.  Hale^  91  U.  S.  13. 

The  practice  of  European  governments  to  send  officers  to 
reside  in  foreign  countries,  authorized  to  exercise  a  limited 
jurisdiction  over  vessels  and  seamen  of  their  countity,  to  watch 
the  interests  of  their  countrymen  and  to  assist  in  adjusting 
their  disputes  and  protecting  their  commerce,  goes  back  to  a 
very  early  period,  even  "preceding  what  are  termed  the  Mid- 
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die  Ages.  Baring  those  ages  these  commeroial  magistrates, 
generally  designated  as  consuls,  possessed  to  some  extent  a 
representative  character,  sometimes  discharging  judicial  and 
•diplomatic  functions.  In  other  than  Christian  countries  they 
were,  by  treaty  stipulations,  usually  clothed  with  authority  to 
liear  complaints  against  their  countrymen  and  to  sit  in  judg- 
ment upon  them  when  charged  with  public  offences.  After 
the  rise  of  Islamism,  and  the  spread  of  its  followers  over 
eastern  Asia  and  other  countries  bordering  on  the  Mediterra- 
nean, the  exercise  of  this  judicial  authority  became  a  matter 
of  great  concern.  The  intense  hostility  of  the  people  of 
Moslem  faith  to  all  other  sects,  and  particularly  to  Christians, 
affected  all  their  intercourse,  and  all  proceedings  had  in  their 
tribunals.  Even  the  rules  of  evidence  adopted  by  them 
placed  those  of  different  faith  on  unequal  grounds  in  any  con- 
troversy with  them.  For  this  cause,  and  by  reason  of  the 
barbarous  and  cruel  punishments  inflicted  in  those  countries, 
and  the  frequent  nse  of  torture  to  enforce  confession  from 
parties  accused,  it  was  a  matter  of  deep  interest  to  Christian 
governments  to  withdraw  the  trial  of  their  subjects,  when 
charged  with  the  commission  of  a  public  offence,  from  the 
arbitrary  atid  despotic  action  of  the  local  officials.  Treaties 
conferring  such  jurisdiction  upon  these  consuls  were  essential 
to  the  peaceful  residence  of  Christians;  within  those  countries 
and  t^  successful  prosecution  of  commerce  with  their  people. 

The  treaty-making  power  vested  in  our  government  extends 
to  all  proper  subjects  of  negotiation  with  foreign  governments. 
It  can,  equally  with  any  of  the  former  or  present  govern- 
ments of  Europe,  make  treaties  presiding  for  the  exercise  of 
judicial  authority  in  other  countries  by  its  officers  appointed 
to  reside  therein. 

We  do  not  understand  that  any  question  is  made  by  counsel 
aa  to  its  power  in  this  respect.  His  objection  is  to  the  legisla- 
tion by  which  such  treaties  are  carried  out,  contending  that, 
flo  f ar  as  crimes  of  a  felonious  character  are  concerned,  the 
same  protection  and  guarantee  against  an  undue  accusation  or 
an  unfair  trial,  secured  by  the  Constitution  to  citizens  of  the 
United  States  at  home,  should  be  enjoyed  by  them  abroad. 
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In  none  of  the  laws  which  have  been  passed  by  Congress  to 
give  effect  to  treaties  of  the  kind  has  there  been  any  attempt 
to  require  indictment  by  a  grand  jury  before  one  can  be 
called  upon  to  answer  for  a  pabUc  offence  of  that  grade  com- 
mitted in  those  countries,  or  to  secure  a  jury  on  the  trial  of  the 
offence.  Yet  the  laws  on  that  subject  have  been  passed  with- 
out objection  to  their  constitutionality.  Indeed,  objection  on 
that  ground  was  never  raised  in  any  quarter,  so  far  as  we  are 
informed,  until  a  recent  period. 

It  is  now,  however,  earnestly  pressed  by  counsel  for  the 
petitioner,  but  we  do  not  think  it  tenable.  By  the  Constitu- 
tion a  government  is  ordained  and  established  ^^  for  the  United 
States  of  America,"  and  not  for  countries  outside  of  their 
limits.  The  guarantees  it  affords  against  accusation  of  capital 
or  infamous  crimes,  except  by  indictment  or  presentment  by 
a  grand  jury,  and  for  an  imjmrtial  trial  by  a  jury  when  thus 
accused,  apply  only  tp  citizens  and  others  within,  the  United 
States,  or  who  are  brought  there  for  trial  for  alleged  offences 
committed  elsewhere,  and  not  to  residents  or  temporary 
sojourners  abroad.  Cooh  v.  TTnUed  States^  138  U.  S.  157, 181. 
The  Constitution  can  have  no.  operation  in  another  country. 
When,  therefore,  the  representatives  or  officers  of  our  govern- 
ment are  permitted  to  exercise  authority  of  any  kind  in 
another  country,  it  must  be  on  such  conditions  as  the  two 
countries  may  agree,  the  lawa  of  neither  one  being  obligatory 
upKHi  the  other.  The  deck  of  a  private  American  vessel,  it  is 
true,  is  considered  for  many  purposes  constructively  as  terri- 
tory of  the  United  States,  yet  persons  on  board  of  such  vessels, 
whether  officers,  sailors,  or  passengers,  cannot  invoke  the  pro- 
tection of  the  provisions  referred  to  until  brought  within  •the 
actual  territorial  boundaries  of  the  United  States.  And^ 
besides,  their  enforcement  -abroad  in  numerous  places,  where 
it  would  be  highly  important  to  halve  consuls  invested  with 
judicial  authority,  would  be  impracticable  from  the  impossi- 
bility of  obtaining  a  competent  grand  or  petit  jury.  The 
requirement  of  such  a  body  to  accuse  and  to  try  an  offender 
would,  in  a  majority  of  cases,  cause  an  abandonment  of  all 
prosecution.    The  fiamers  of  the  Constitution,  who  were  fully 
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aware  of  the  necessity  of  having  judicial  anthority  exercised 
by  oar  consols  in  non-Christian  countries,  if  commercial  inter- 
course was  to  be  had  with  their  people,  never  could  have  sup- 
posed that  all  the  guarantees  in  the  administration  of  the  law 
upon  criminals  at  home  were  to  be  transferred  to  such  con- 
sular establishments,  and  applied  before  an  American  who  had 
committed  a  felony  there  could  be  acctued  and  tried.  They 
must  have  known  that  such  a  requir^nent  would  defeat  the 
main  purpose  of  investing  the  consul  with  judicial  authority. 
While,  therefore,  in  one  aspect  the  American  accused  of 
crime  ccnnmitted  in  those  countries  is  deprived  of  the  guar- 
antees of  the  Constitution  against  unjust  accusation  and  a 
partial  trial,  yet  in  another  aspect  he  is  the  gainer,  in  being 
withdrawn  from  the  procedure  of  their  tribunals,  often  arbi- 
trary and  oppressive,  and  sometimes  accompanied  with  extreme 
cruelty  and  torture.  Letter  of  Mr.  Cushing  to  Mr.  Calhoun 
of  September  29,  1844,  accompanying  President's  message 
communicating  abstract  of  treaty  with  China,  Senate  Doc. 
58,  28th  Cong.  2d  Sees.;  Letter  on  Judicial  Exterritorial 
Rights  by  Secretary  Frelinghuysen  to  Chairman  of  Senate 
Committee  on  Foreign  Relations  of  April  29,  1882,  Senate 
Doa  89,  47th  Cong.  Ist  Sess. ;  Phillimore  on  Int.  Law,  vol.  2, 
part  7 ;  Halleck  on  Int.  Law,  c.  41.* 

We  turn  now  to  the*  treaties  betweea  Japan  and  the  United 
States. 

The  treaty  of  June  17, 1857,  executed  by  the  consul  general 
of  the  United  States  and  the  governors  of  Simoda,  is  the  one 
which  first  conceded  to  the  American  consul  in  Japan  author- 
ity to  try  Americans  committing  offences  in  that  country. 
Article  I Y  of  that  treaty  is  as  follows : 

^Abt.  lY.  Americans  committing  offences  in  Japan  shall 
be  tried  by  the  American  consul  general  or  consul,  and  shall 
be  punished  according  to  American  laws.  Japanese  commit- 
ting offences  against  Americans  shaH  be  tried  by  the  Japanese 
authorities  and  punished  according  to  Japanese  laws."  11 
Stat.  723. 

The  treaty  with  Japan  of  July  29,  1858,  in  some  particulars 
ohimges  the  phraseology  of  the  concession  of  judicial  authority 
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to  the  American  consul  in  Japan,  bnt,  as  we  shall  see  subse- 
quently, without  revocation  of  the  concession  itself.  Its -sixth 
article  is  as  follows: 

^'  Art.  YI.  Americans  committing  offences  against  Japanese 
^all  be  tried  in  American  consular  courts  and  when  guilty 
shall  be  punished  according  to  American  law.  Japanese  com- 
mitting offences  against  Americans  shall  be  tried  by  the  Japan- 
ese authorities  and  punished  according  to  Japanese  law.  The 
consular  courts  ^all  be  open  to  Japanese  creditors,  to  enable 
them  to  recover  their  just  claims  against  American  citizens  and 
the  Japanese  courts  shall  in  like  manner  be  open  to  American 
citizens  for  the  recovery  of  their  just  claims  against  Japanese." 
12  Stat.  1056. 

As  will  be  seen,  the  language  of  the  fourth  article  of  the 
treaty  of  1857  is  that  '^  Americans  committing  offences  in 
Japan  shall  be  tried,"  etc. ;  while  the  language  of  the  sixth 
article  of  the  treaty  of  1858  is  that  '^  Americans  committing 
offences  against  Japanese  shall  be  tried,"  etc.  Offences 
committed  in  Japan  and  offences  committed  against  Japanese 
are  not  necessarily  identical  in  meaning.  The  latter  standing 
by  itself  would  require  a  more  restricted  construction.  But 
the  twelfth  article  of  that  treaty  obviates  that.  It  is  as  fol- 
lows: 

"  Abt.  Xn.  Such  of  the  provisions  of  the  treaty  made  by 
Commodore  Ferry  and  signed  at  Eanagawa  on  the  31st  of 
March,  1854,  as  conflict  with  the  provisions  of  this  treaty  are 
hereby  revoked;  and  as  all  the  provisions  of  a  convention 
executed  by  the  consul  general  of  the  United  States  and  the 
governors  of  Simoda,  on  the  17th  of  June,  1857,  are  incorpo- 
rated in  this  treaty,  that  convention  is  also  revoked." 

It  will  thus  be  perceived  that  the  revocation  of  the  treaty 
of  1857  was  made  upon  the  assumption  and  declaration  that 
all  its  provisions  were  incorporated  into  the  treaty  >of  1858.. 
The  revocation  must,  the  fore,  be  held  to  be  limited  to  those 
provisions  and  those  only  which  are  thus  incorporated,  that 
treaty  still  remaining  in  force  as  to  the  unincorporated  provi- 
sions. This  has  been  the  practical  construction  given  to  the 
alleged  revocation  by  thef  authorities  of  both  countries — a 


Digitized  by  VjOOQIC 


IN  BE  BOSS.  467 

Opinion  of  the  C     t. 

eonstraction  which,  in  view  of  the  meous  statement  as  to 
the  inoorporatioi^  into  the  new  treat  of  all  the  provisions  of 
the  former  one,  is  reasonable  and  jti  L 

Our  government  has  always  treated  Article  lY  of  the 
treaty  of  1857  as  continuing  in  force,  and  it  is  published  as 
such  in  the  United  States  Consular  Begulations,  issued  in 
1888.  Appendix  Ko.  1,  p.  313.  Its  official  interpretation  is 
found  in  Article  71  of  those  regulations,  which  declares  that 
'^consuls  have  exclusive  jurisdiction  over  crimes  and  offences 
committed  by  citizens  of  the  United  States  in  Japan."  Mr. 
Bingham,  our  minister  to  that  country  for  several  years  after 
the  treaty  of  1858,  always  assumed  the  incorporation  into  that 
treaty  of  all  the  provisions  of  the  treaty  of  1857,  or  that  they 
were  saved  by  it.  When  the  prisoner  reached  San  Francisco, 
on  his  way  from  Japan  to  Albany,  he  applied  to  the  Circuit 
Court  of.  the  United  States  for  a  writ  of  habecis  oorpu$j  and 
cited  the  sixth  article  of  the  treaty  of  1858,  insisting  that  it 
only  provided  for  the  trial  of  Americans  by  American  con- 
sular courts  in  Japan  for  offences  committed  against  Japanese, 
and  therefore  he  could  not  be  held  to  answer  for  the  murder 
of  the  second  ofljcer  of  the  American  ship  Bullion,  wl^en  in 
Japanese  waters,  because  he  was  not  a  Japanese  subject.  In 
a  communication  made  under  date  of  June  8,  1881,  by  the 
minister  to  the  Secretary  of  State,  reference  is  made  to  this 
position,  and  the  following  language  is  used:  '^iN'othing,  in 
my  opinion,  could  more  strongly  testify  to  the  utter  weakness 
of  the  claim  made  for  Boss  against  the  government  than  this 
attempt  to  limit  the  jurisdiction  of  our  consuls  in  Japan  over 
Americans,  guilty  of  crimes  by  them  committed  within  thia 
empire,  to  such  crimes  only  as  they  should  commit  upon  the 
persons  of  Japanese  subjects.  According  to  this  logic,  Ameri- 
cans may  in  tfapan  murder  each  other  and  the  citizens  or  sub- 
jects of  all  lands  save  the  subjects  of  Japan  with  impunity  — 
as  it  is  admitted  by  this  government  that  it  cannot  try  an 
American  for  any  offence  whatever — and  it  must  also  be  con- 
ceded that  the  tribunals  of  no  other  government  than  our  own 
can  try  Americans  for  crimes  by  them  committed  within  this 
empire.    In  giving  my  reasons  to  the  department  for  sustain- 
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ing  the  jarisdiction  of  the  Fnited  States  in  this  case,  and  for 
approving  as  I  did  the  oonyiction  of  Ross,  in  which  the  oonsnl 
geneiral  and  the  four  associates  who  sat  with  him  had  con- 
curred, I  cited  Article  IV  of  our  convention  of  1857  with 
Japan,  to  wit :  *  That  Americans  committing  offences  in  Japan 
shall  be  tried  by  the  American  consul  general  or  consul,  and 
shall  be  punished  according  to  American  law.'  This  provision 
of  the  convention  of  1857  and  all  other  provisions  thereof  were^ 
saved  and  incorporated  in  our  treaty  of  1858  with  Japan, 
Article  XII,  [quoted  above.]  You  will  observe  that  Mr.  Town- 
send  Harris  was  the  consul  general  of  the  United  States  who 
n^otiated  both  of  these  treaties  with  Japan,  and  that  the 
treaty  of  1858  was  ratified  April  12, 1860,  and  that  thereafter, 
to  wit,  June  22, 1860,  Congress  passed  the  act  to  carry  into 
effect  this  treaty  with  Japan,  and  provided  that  the  minister 
and  consuls  of  the  United  States  in  Japta  be  ^  fully  empow- 
ered to  arraign  and  try  in  the  manner  (in  said  statute  provided) 
all  citizens  of  the  United  States  charged  with  offences  against 
law  committed '  (by  them  in  Japan ;)  [sec.  4084,  Rev.  Stat.] ;  and 
also  by  section  4086  provided  that  the  jurisdiction  in  both 
civil  and  criminal  matters  in  Japan  shall '  in  all  ca$e8  be  exer- 
cised and  enforced  in  conformity  with  the  laws  of  the  United 
States,  which  so  far  as  necessary  to  execute  such  treaty  are 
extended  over  all  citizens  of  the  United  States  therein,  and 
over  all  others  to  the  extent  the  terms  of  the  treaty  justify  or 
require.'  Here  was  the  construction  above  stated  by  me  as- 
serted by  the  same  Senate  which  ratified  the  treaty,  and  by 
the  same  President  who  approved  both  the  treaty  and  the  act 
of  Congress.  The  President  and  the  department  have  always 
construed  the  treaty  of  1858  as  carrying  with  it  and  incorpo- 
rating therein  the  fourth  article  and  all  other  provisions  of  the 
convention  of  1867." 

The  legislation  of  Congress  to  ca^rry  into  effect  the  treaty 
with  Japan  is  found  in  the  Bevised  Statutes,  in  sections  most 
of  which  apply  equally  to  treaties  with  China,  Siam,  Egypt 
and  Madagascar  (sees.  4088*4091).  Confii\ing  ourselves  to  the 
treaty  with  Japan  only,  we  find  that  the  legislation  secures  a 
regular  and  fair  trial  to  Americans  committing  offences  within 
th-if,  empire. 
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It  enacts  that  the  minister  and  consals  of  the  United  States, 
appointed  to  reside  there,  shall,  in  addition  to  other  powers 
and  duties  imposed  upon  them  respectively,  be  invested  with 
the  judicial  authority  therein  described,  which  shall  appertain 
to  their  respective  offices  and'  be  a  part  of  the  duties  belonging 
thereto,  so  far  as  the  same  is  allowed  by  treaty ;  and  empow- 
ers them  to  arraign  and  try,  in  the  manner  therein  provided, 
all  citizens  of  the  United  States  charged  with  offences  againrt 
law  committed  in  that  country,  and  to  sentence  such  offenders 
as  therein  provided,  and  to  issue  all  suitable  and  necessary 
process  to  carry  their  authority  into  execution.  It  declares 
that  their  jurisdiction  in  both  criminal  and  civil  matters  shall 
in  all  cases  be  exercised  and  enforced  in  conformity  with  the 
laws  of  the  United  States,  which,  so  far  as  necessary  to  exe- 
cute the  treaty  and  suitable  to  carry  it  into  effect,  are  extended 
over  all  citizens  of  the  United  States  in  Japan,  and  over  all 
others  there  to  the  extent  that  the  terms  of  the  treaty  justify 
or  require.  It  also  provides  that  where  such  laws  are  not 
adapted  to  the  object,  or  are  deficient  in  the  provisions  neces- 
sary to  furnish  suitable  remedies,  the  common  law  and  the 
law  of  equity  and  admiralty  shall  be  extended  in  liV^  manner 
over  such  citizens  and  others  ;/and  that  if  neither  the  common 
law,  nor  the  law  of  equity,  or  admiralty,  nor  the  statutes  of 
the  United  States,  furnish  appropriate  and  sufficient  remedies, 
the  minister  shall,  by  decrees  and  regulations,  which  shall 
have  the  force  of  law,  supply  such  defects  and  deficiencies. 
Each  of  the  consuls  is  authorized,  upon  facts  within  his  own 
knowledge,  or  which  he  has  good  reason  to  believe  true,  or 
upon  complaint  made  or  information  filed  in  writing  and  au- 
thenticated in  such  way  as  shall  be  prescribed  by  the  minister, 
to  issue  his  warrant  for  the  arrest  of  any  citizen  of  the  United 
States  charged  with  *  committing  in  the  countr}*^  an  offence 
against  law ;  and  to  arraign  and  try  any  such  offender ;  and 
to  sentence  him  to  punishment  in  the  manner  therein  pre- 
scribed. 

The  legislation  also  declares  that  insurrection  or  rebellion 
against  the  government,  with  intent  to  subvert  the  same,  and 
murder,  shall  be  punishable  with  death,  but  that  no  person 
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shall  be  convicted  thereof  unless  the  consul  and  his  associates 
in  the  trial  all  concur  in  the  opinion,  and  the  minister  approves 
of  the  conviction.  It  also  provides  that  whenever  in  any  case 
the  consul  is  of  opinion  that,  by  reason  of  the  legal  questions 
which  may  arise  therein,  assistance  will  be  useful  to  him,  or 
that  a  severer  punishment  than  previously  specified  in  certain 
cases  will  be  required,  he  shall  summon  to  sit  with  him  on  the 
trial  one  or  more  citizens  of  the  United  States,  not  exceeding 
four,  and  in  capital  cases  not  less  than  four,  who  shall  be  taken 
by  lot  from  a  list  which  has  been  previously  submitted  to  and 
approved  by  the  minister,  and  shall  be  persons  of  good  repute 
and  competent  for  the  duty. 

The  jurisdiction  of  the  consular  tribunal,  as  is  thus  seen,  is 
to  be  exercised  and  enforced  in  accordance  with  the  laws  of 
the  United  States;  and  of  course  in  pursuance  of  them  the 
accused  will  have  an,  opportunity  of  examining  the  complaint 
against  him,  or  will  be  presented  with  a  copy  stating  the  of- 
fence he  has  committed,  will  be  entitled  to  be  confronted  with 
the  witnesses  against  him  and  to  cross-examine  them,  and  to 
have  the  benefit  of  counsel ;  and,  indeed,  will  have  the  benefit 
of  all  the  provisions  necessary  to  secure  a  fair  trial  before  the 
consul  and  his  associates.  The  only  complaint  of  this  legisla- 
tion ipade  by  counsel  is  that,  in  directing  the  trial  to  be  had 
before  the  consul  and  associates  summoned  to  sit  with  him,  it 
does  not  require  a  previous  presentment  or  indictment  by  a 
grand  jury,  and  does  not  give  to  the  accused  a  petit  jury. 
The  want  of  such  clauses,  as  affecting  the  validity  of  the  legis- 
lation, we  have  already  considered.  It  is  not  pretended  that 
the  prisoner  did  not  have,  in  other  respects,  a  fair  trial  in  the 
consular  court. 

It  is  further  objected  to  the  proceedings  in  the  consular 
court  that  the  offence  with  which  the  petitioner  was  charged, 
having  been  committed  on  board  of  a  vessel  of  the  United 
States  in  Japanese  waters,  was  not  triable  before  the  consular 
court ;  and  that  the  petitioner,  being  a  subject  of  Oreat  Bri- 
tain, was  not  within  the  jurisdiction  of  that  court.  These 
objections  we  will  now  proceed  to  consider. 

The  argument  presented  in  support  of  the  first  of  these 
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positions  is  briefly  this.  Congress  has  provided  for  the  pun- 
ishment of  murder  committed  upon  the  high  seas,  or  any  arm 
or  bay  of  the  sea  within  the  admiralty  and  maritime  jurisdic- 
tion of  the  United  States,  and  out  of  the  jurisdiction  of  any 
particular  State;  and  has  provided  that  the  trial  of  all  of- 
fences committed  upon  the  hi^h  seas,  out  of  the  jurisdiction  of 
any  particular  State,  shall  be  in  the  district  where  the  offender 
is  found  or  into  which  he  is  first  brought.  The  term  "  high 
seas  "  includes  waters  on  the  sea  coast  without  the  boundaries 
of  low- water  mark ;  and  the  waters  of  the  port  of  Yokohama 
constitute,  within  the  meaning  of  the  statute,  high  seas.  There- 
fore it  is  contended  that,  although  the  ship  Bullion  was  at  the 
time  lying  in  those  waters,  the  offence  fot*  which  the  appellant 
was  tried  and  convicted  was  committed  on  the  high  seas  and 
within  the  jurisdiction  of  the  domestic  tribunals  of  the  United 
States,  and  is  not  punishable  elsewhere.  In  support  of  this 
position  it  is  assumed  that  the  jurisdiction  of  the  consular 
court  is  limited  to  offences  cojnmitted  on  land,  within  the  ter- 
ritory of  Japan,  to  the  exclusion  of  offences  committed  on 
waters  within  that  territory. 

There,  is,  as  it  seems  to  us,  an  obvious  answer  to  this  argu- 
ment. The  jurisdiction  to  try  offences  committed  on  the  high 
seas  in  the  district  where  the  offender  may  be  found,  or  into 
which  he  may  be  first  brought,  is  not  exclusive  of  the  jurisdic- 
tion of  the  consular  tribunal  to  try  a  similar  offence  when 
committed  in  a  port  of  a  foreign  country  in  which  that  tribu- 
nal is  established,  and  the  offender  is  not  taken  to  the  United 
States.  There  is  no  law  of  Congress  compelling  the  master 
of  a  vessel  to  carry  or  transport  him  to  any  home  port  when 
he  can  be  turned  over  to  a  consular  court  having  jurisdiction 
of  similar  offences  committed  in  the  foreign  country.  7  Opin- 
ions Attys.  Gen.  722.  The  provisions  conferring  jurisdiction 
in  capital  cases  upon  the  consuls  in  Japan,  when  the  offence 
is  committed  in  that  country,  are  embodied  in  the  Revised 
Statutes,  with  the  provisions  as  to  the  jurisdiction  of  domestic 
tribunals  over  such  offences  committed  on  the  high  seas;  and 
those  statutes  were  reenacted  togetiier,  and,  as  rei»nacted, 
went  into  operation  at  the  same  time.     To  both  effect  must 
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bo  given  in  proper  cases,  where  they  are  applicable.  We  do 
not  adopt  the  limitation  stated  by  counsel  to  the  jurisdiction 
of  the  consular  tribunal,  that  it  extends  only  to  offences  com- 
mitted on  land.  I^either  the  treaty  nor  the  Eevised  Statutes 
to  carry  them  into  effect  contain  any  such  limitation.  The 
latter  speak  of  offences  committed  in  the  country  of  Japan  — 
meaning  within  the  territorial  jurisdiction  of  that  country  — 
which  includes  its  ports  and  navigable  waters  as  well  as  its 
lands. 

The  position  that  the  petitioner,  being  a  subject  of  Great 
Britain,  was  not  within  the  jurisdiction  of  the  consular  court, 
is  more  plausible,  but  admits,  we  think,  of  a  sufficient  answer. 
The  national  character  of  the  petitioner,  for  all  the  purposes 
of  the  consular  jurisdiction,  was  determinable  by  his  enlist- 
ment as  one  of  the  crew  of  the  American  ship  Bullion.  By 
such  enlistment  he  becomes  an  American  seaman  —  one  of  an 
American  crew  on  board  of  an  American  vessel  —  and  as  such 
entitled  to  the  protection  and  benefits  of  all  the  laws  passed 
by  Congress  on  behalf  of  American  seamen,  and  subject  to  all 
their  obligations  and  liabilities.  Although  his  relations  to  the 
British  government  are  not  so  changed  that,  after  the  expira- 
tion of  his  enlistment  on  board  of  the  American  ship,  that 
government  may  not  enforce  his  obligation  of  allegiance,  and 
he  on  the  other  hand  may  not  be  entitled  to  invoke  its  protec- 
tion as  a  British  subject,  that  relation  was  changed  during  his 
service  of  seaman  on  board  of  the  American  ship  under  his 
enlistment  He  could  then  insist  upon  treatment  as  an  Ameri- 
can seaman,  and  invoke  for  his  protection  all  the  power  of  the 
United  States  which  could  be  called  into  exercise  for  the  pro- 
tection of  seamen  who  were  native  born.  He  owes  for  that 
time  to  the  country  to  which  the  ship  on  which  he  is  serving 
belongs,  a  temporary  allegiance,  and  must  be  held  to  aU 
its  responsibilities.  The  question  has  been  treated  more  as 
a  political  one  for  diplomatic  adjustment,  than  as  a  legal  one 
to  be  determined  by  the  judicial  tribunals,  and  has  been  the 
subject  of  correspondence  between  our  government  and  that 
of  Great  Britain. 

The  position  taken  by  our  government  is  expressed  in  a 
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commnDioation  from  the  Secretary  of  State,  to  the  British 
government,  under  date  of  June  16, 1881.  It  was  the .  asser- 
tion of  a  principle  which  the  Secretary  insisted  "  is  in  entire 
conformity  with  the  principles  of  English  law  as  applied  to  a 
mercantile  service  almost  identical  with  our  own  in  its  organi- 
zation and  regulation.  That  principle  is  that,  when  a  foreigner 
enters  the  mercantile  marine  of  any  nation  and  becomes  one 
of  the  crew  of  a  vessel  having  undoubtedly  a  national  charac- 
ter, he  assumes  a  temporary  allegiance  to  the  flag  under  which 
he  serves,  and  in  return  for  the  protection  afforded  him  be- 
comes subject  to  the  laws  by  which  that  nation  in  the  exercise 
of  an  unquestioned  authority  governs  its  vessels  and  seamen. 
If,  therefore,"  he  continued,  "  the  government  of  the  United 
States  has  by  treaty  stipulation  with  Japan  acquired  the  privi- 
lege of  administering  its  own  laws  upon  its  own  vessels  and  in 
relation  to  its  own  seamen  in  Japanese  territory,  then  every 
American  vessel  and  every  seaman  of  its  crew  are  subject  to 
the  jurisdiction  which  by  such  treaty  has  been  transferred  to 
the  government  of  the  United  States." 

^'  If  Boss  had  been  a  passenger  on  board  of  the  Bullion,  or 
if,  residing  in  Yokohama,  he  had  come  on  board  temporarily 
and  had  then  committed  the  murder,  the  question  of  jurisdic- 
tion would  have  been  very  different.  But,  as  it  was,  he  was 
part  of  the  crew,  a  duly  enrolled  seaman  under  American  laws, 
enjoying  the  protection  of  this  government  to  such  an  extent 
that  he  could  have  been  protected  from  arrest  b/  the  British 
authorities;  and  his  subjection  to  the  laws  of  the  United 
States  cannot  be  avoided  jast  at  the  moment  that  it  suits  his 
convenience  to  allege  foreign  citizenship.  The  law  which  he 
violated  was  the  law  made  by  the  United  States  for  the  gov- 
ernment of  United  States  vessels;  the  person  murdered  was 
one  of  his  own  superior  officers  whom  he  had  bound  himself 
to  respect  and  obey,  and  it  is  difficult  to  see  by  what  authority 
the  British  government  can  assume  the  duty  or  claim  the  rio;ht 
to  vindicate  that  law  or  protect  that  officer." 

"The  mercantile  service  is  certainly  a  national  service, 
although  not  quite  in  the  sense  in  which  that  torm  would  be 
applied  to  the  national  navy.    It  is  an  organized  service,  gov- 
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emed  by  a  special  and  complex  system  of  law,  administered 
by  national  officers,  such  as  collectors,  harbor  masters,  shipping- 
masters  and  consuls,  appointed  by  national  authority.  This 
system  of  law  attaches  to  the  vessel  and  crew  when  they  leave 
a  national  port  and  accompanies  them  round  the  globe,  regu- 
lating their  lives,  protecting  their  persons  and  punishing  their 
offences.  The  sailor,  like  the  soldier  during  his  enlistment, 
knows  no  other  allegiance  than  to  the  country  under  whose 
flag  he  serves.  This  law  may  be  suspended  while  he  is  in  the 
ports  of  a  foreign  nation,  but  where  such  foreign  nation  grants- 
to  the  country  which  he  serves  the  power  to  admin^ter  ita 
own  laws  in  such  foreign  territory,  then  the  law  under  which 
he  enlisted  again  becomes  supreme." 

The  Secretary  concluded  his  communication  with  the  follow- 
ing expression  of  the  determination  of  our  government : 

'^  So  impressed  is  this  government  with  the  importance  and 
propriety  of  these  vi^ws,  that  while  it  will  receive  with  the 
most  respeotlul  consideration  the  expression  of  any  different 
conviction  which  Her  Britannic  Majesty's  government  may 
entertain,  it  will  yet  feel  bound  to  instruct  its  consular  and 
diplomatic  officers  in  the  East,  that  in  China  and  Japan  the 
judicial  authority  of  the  consuls  of  the  United  States  will  be 
considered  as  extending  over  all  persons  duly  shipped  and 
enrolled  upon  the  articles  of  any  merchant  vessel  of  the  United 
States,  whatever  be  the  nationality  of  such  person.  And  all 
offences  which  would  be  justiciable  by  the  consular  courts  of 
the  United  States,  where  the  persons  so  offending  are  native 
bom  or  naturalized  citizens  of  the  United  States,  employed 
in  the  merchant  service  thereof,  are  equally  justiciable  by 
the  same  consular  courts  in  the  case  of  seamen  of  foreign 
nationality." 

The  determination  thus  expressed  was  afterwards  carried 
out  by  incorporating  the  doctrine  into  the  permanent  regula- 
tions of  the  department  for  the  guide  of  the  consuls  oi  this 
country.    72d  regulation. 

The  uiews  thus  forcibly  expressed  present  in  our  judgment 
the  true  status  of  the  prisoner  while  an  enlisted  seaman  on  the 
American  vessel,  and  give  effect  to  the  purpose  of  the  treaty 
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and  the  l^slation  of  Congress.  The  ti*eaty  uses  the  tenii 
^'  Amerioans  "  in  speaking  of  those  who  may  be  brought  within 
the  jurisdiction  of  the  consular  court  for  offences  committed 
in  Japan.  The  statute  designates  them  as  '^citizens  of  the 
United  States,"  and  yet  extends  the  laws  of  the  United  States, 
so  far  as  they  may  be  necessary  to  execute  the  treaty  and  are 
suitable  to  carry  the  same  into  effect,  not  only  over  all  citizens 
of  the  United  States  in  Japan,  but  also  over  '^  all  others  to  the 
extent  that  the  terms  of  the  treaty  justify  or  require." 

Beading  the  treaty  and  statute  together  in  view  of  the  pur- 
pose designed  to  be  accomplished,  we  are  satisfied  that  it  was 
intended  by  them  to  bring  within  our  laws  all  who  are  citizens, 
and  also  all  who,  though  not  strictly  citizens,  are  by  their  ser- 
vice equally  entitled  to  the  care  and  protection  of  the  govern- 
ment It  is  a  canon  of  interpretation  to.so  constilie  a  law  or 
a  treaty  as  to  give  effect  to  the  object  designed,  and  for  that 
purpose  all  of  its  provisions  must  be  examined  in  the  light  of 
attendant  and  surrounding  circumstances.  To  some  terms  and 
expressions  a  literal  meaning  will  be  given,  and  to  others  a 
lai^er  and  more  extended  one.  The  reports  of  adjudged  cases 
and  approved  legal  treatises  are  full  of  illustrations  of  the 
application  of  this  rule.  The  inquiry  in  all  such  cases  is  as  to 
what  was  intended  in  the  law  by  the  legislature,  and  in  the 
treaty  by  the  contracting  parties. 

In  Oeqfroy  v.  Rigga^  133  U.  8.  258,  which  was  before  this 
court 'lit  the  last  term,  it  was  held  that  the  District  of  Colum- 
bia, as  a  political  community,  is  one  of  ^Hhe  States  of  the 
Union,"  within  the  meaning  of  that  term  as  used  in  the  consu- 
lar convention  of  1853  with  France ;  such  construction  being 
necessary  to  give  consistency  to  the  provisions  of  the  conven- 
tion, and  not  defeat  the  consideration  given  by  France  for  hei^ 
concession  of  certain  rights  to  citizens  of  the  United  States.!; 
And  in  the  present  case,  to  carry  out  the  intention  of  the 
treaty  and  statute  in  question,  they  will  be  construed  to  apply 
to  all  parties  who  are  by  public  law,  or  the  law  of  the  coun- 
try, entitled  to  be  treated  for  the  time,  from  their  employment 
and  service,  as  citizens.  There  are  many  adjudications  to  the 
effect  that  such  character  wiU  be  ascribed  to  parties  and  the  ' 
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be  held  liable  to  all  its  consequences,  and  entitled  to  all  its 
benefits,  on  other  grounds  than  birth  or  naturalization. 

A  statute  of  Henry  YIII  enacted  that  if  anybody  should 
rob  or  take  ''the  goods  of  the  king's  subjects  within  this 
realm,"  and  be  found  guilty,  the  party  robbed  should  have 
restitution  of  the  goods.  Of  this  statute  Sir  Matthew  Hale 
said  that  'Hhough  it  speaks  of  the  king's  subjects,  it  extends 
to  aliens  robbed ;  for  though  they  are  not  the  king's  natural 
bom  subjects,  they  are  the  king's  subjects  when  in  England, 
by  local  allegiance."     1  Hale's  Pleas  of  the  Crown,  p.  542. 

In  United  States  v.  Holmes^  5  Wheat.  412,  which  is  in  point 
in  the  case  before  us,  certain  parties  were  indicted  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Massachu- 
setts and  convicted  of  murder  on  the  high  sea«.  It  appeared 
that  a  vessel,  apparently  Spanish,  was  captured  by  privateers 
from  Buenos  Ayres,  and  a  prize  crew  was  put  on  board,  of 
whom  the  prisoners  were  a  part.  One  of  them  was  a  citizen 
of  the  United  States  and  the  others  were  foreigners.  The 
crime  was  committed  by  drowning  the  person,  whose  death 
was  charged,  by  the  prisoners  driving  or  throwing  him  over- 
board. On  motion  for  a  new  trial  certain  questions  arose  on 
which  the  judges  were  divided  in  opinion.  One  of  these  was, 
whether  it  made  any  difference  as  to  the  point  of  jurisdiction, 
whether  the  prisoners  or  any  of  them  were  citizens  of  the 
United  States,  or  that  the  offence  was  committed,  not  on  board 
of  any  vessel,  but  on  the  high  seas.  The  court  said  that  the 
question  contained  two  propositions;  one  as  to  the  national 
character  of  the  offender  and  the  person  against  whom  the 
offence  was  committed ;  and  second  as  to  the  place  where  it 
was  committed.  In  respect  to  the  first  the  court  was  of  the 
opinion  that  it  made  no  difference  whether  the  offender  was  a 
citizen  of  the  United  Stfites  or  not ;  adding,  "  if  it  (the  offence) 
be  committed  on  board  of  a  foreign  vessel  by  a  citizen  of  the 
United  States,  or  on  board  of  a  vessel  of  the  United  States  by 
a  foreigner,  the  offender  is  to  be  considered,  pro  hoc  vice,  and 
in  respect  to  this  subject,  as  belonging  to  the  nation  under 
whose  flag  he- sails.*' 

The  case  of  The  Queen  v.  Anderson,  L.  R.  1  Crown  Cases 
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Reserved,  161,  is  still  more  in  point.  There  one  James  Ander- 
son, an  American  citizen,  was  indicted  at  the  Central  Criminal 
Court  in  England  for  murder  on  board  a  vessel  belonging  to 
the  port  of  Yarmouth,  in  Nova  Scotia ;  she  was  registered  in 
London,  and  wafi  sailing  under  the  British  flag.  At  the  time 
the  offence  was  committed  the  vessel  was  in  the  river  Garonne, 
within  the  boundaries  of  the  French  Empire,  on  her  way  up 
to  Bordeaux,  which  city  is  by  the  course  of  the  river  about 
nitety  miles  from  the  open  sea.  The  vessel  had  proceeded 
about  half  way  up  the  river,  and  was  at  the  time  of  the  offence 
about  300  yards  from  the  nearest  shore,  the  river  at  that  place 
being  about  half  a  mile  wide.  The  tide  flows  up  to  the  place 
and  beyond  it.  The  prisoner  was  convicted,  and  the  case  was 
reserved  for  the  opinion  of  the  court.  It  was  contended  on 
behalf  of  the  prisoner  that  the  court  had  no  jurisdiction  in 
the  case  because  he  was  an  American  citizen  and  in  a  foreign 
country  at  the  time  the  offence  was  committed ;  and  also  that 
section  267  of  the  Merchant  Shipping  Act,  which  it  was  said 
the  Crown  relied  upon  at  the  trial,  applied  only  to  British  sea- 
men. Mr.  Justice  Blackburn  in  regard  to  this  last  statement 
observed :  '^  The  expression,  British  seamen,  may  mean  one 
who,  whatever  his  nationality,  is  serving  on  board  a  British 
ship,"  and  also  that  it  had  been  decided  '^  that  a  ship,  which 
bears  a  nation's  flag,  is  to  be  treated  as  a  part  of  the  territory 
of  that  nation.  A  ship  is  a  kind  of  floating  island/'  Counsel 
answered  that  if  it  floated  into  the  territory  of  another  nation 
it  would  cease  to  be  so,  and  the  jurisdiction  of  the  flag  would 
then  be  excluded,  and  that  the  man  might  have  been  tried  in 
France;  to  which  Chief  Justice  Bovill  replied:  '^Even  if  he 
might,  why  should  not  this  country  legislate  to  regulate  the 
conduct  of  those  on  board  its  own  vessels,  or  so  as  to  have  con- 
current jurisdiction  ? "  All  the  judges  concurred  in  sustaining 
the  conviction.    In  giving  his  opinion  the  Chief  Justice  said : 

'^  There  is  no  doubt  that  the  place  where  the  offence  was  com- 
mitted was  within  the  territory  of  France,  and  that  the  pris- 
oner was,  therefore,  subject  to  the  laws  of  France,  which  that 
nation  might  enforce  if  they  thought  fit ;  but  at  the  same  time 
he  was  also  within  a  British  merchant  vessel,  on  board  that 
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vessel  as  a  part  of  the  crew,  and,  as  such,  he  must  be  taken  to 
have  been  under  the  protection  of  the  British  law,  and  also 
amenable  to  its  provisions.  It  is  said  that  the  prisoner  was  an 
American  citizen,  but  he  had  embarked  by  his  own  consent  on 
board  a  British  ship,  and  was  at  the  time  a  portion  of  its  crew. 
There  are  many  observations  to  be  found  in  various  writers  to 
show  that  in  some  instances,  though  subject  to  American  law 
as  a  citizen  of  America,  and  to  the  law  of  France  as  being 
found  within  French  territory,  yet  that  he  must  also  be  con- 
sidered as  being  within  British  jurisdiction  as  forming  a  part 
of  the  crew  of  a  British  vessel,  upon  the  principle,  that  the 
jurisdiction  of  a  country  is  preserved  over  its  vessels,  though 
they  may  be  in  ports  or  rivers  belonging  to  another  nation." 
p.  165. 

Mr.  Justice  Blackburn  said  :  "  Where  a  nation  allows  a  ves- 
sel to  sail  under  her  flag,  and  the  crew  have  the  protection  of 
that  flag,  common  sense  and  justice  require  that  they  should 
be  punishable  by  the  law  of  the  flag."    p.  170. 

The  views  expressed  by  the  Department  of  State,  quoted 
above,  are  in  harmony  with  the  doctrine  uniformly  asserted 
by  our  government  against  the  claim  by  England  of  a  right  to 
take  its  countrymen  from*  the  deck  of  an  American  merchant 
vessel  and  press  them  into  its  naval  service.  It  is  a  part  of 
our  history  that  the  assertion  of  this  claim,  and  its  enforce- 
ment in  many  instances,  caused  a  degree  of  irritation  among 
our  people  which  no  conduct  of  any  other  country  has  ever 
produced.  Its  enforcement  was  deemed  a  great  indignity  upon 
this  country  and  a  violation  of  our  right  of  sovereignty,  our 
vessels  being  considered  as  parts  of  our  territory.  It  led  to 
the  War  of  1812,  and  although  that  war  closed  without  ob- 
taininga  relinquishment  of  the  claim,  its  further  assertion  was 
not  attempted.  At  last,  in  a  communication  by  Mr.  Webster, 
then  Secretary  of  State,  to  Lord  Ashburton,  the  special  British 
minister  to  this  country,  on  the  8th  of  August,  1842,  the  claim 
was  repudiated,  and  the  announcement  made  that  it  would  no 
longer  be  allowed  by  our  government  and  must  be  abandoned. 
The  conclusion  of  Mr.  Webster's  communication  bears  upon 
the  question  before  us.    After  referring  to  the  claim  of  Great 
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Britain,  and  demonstrating  the  injustice  of  the  position  and 
its  violation  of  national  rights,  he  said :  ''  In  the  early  disputes 
between  the  two  governments,  on  this  so  long-contested  topic, 
the  distinguished  person  to  whose  hands  were  first  intrusted 
the  seals  of  this  department  declared,  that  ^  the  simplest  rule 
will  be,  that  the  vessel  being  American  shall  be  evidence  that 
the  seamen  on  board  are  such.'  Fifty  years'  experience,  the 
utter  failure  of  many  negotiations,  and  a  careful  reconsidera- 
tfon  now  had  of  the  whole  subject  at  a  moment  when  the  pas- 
sions are  laid,  and  no  present  interest  or  emergency  exists  to 
bias  the  judgment,  have  convinced  this  government  that  this 
is  not  only  the  simplest  and  best,  but  the  only  rule  which  can 
be  adopted  and  observed  consistently  with  the  rights  and 
honor  of  the  United  States,  and  the  security  of  their  citizens. 
That  rule  announces,  therefore,  what  will  hereafter  be  the 
principle  maintained  by  their  government.  In  every  regularly 
documented  American  merchant  vessel,  the  crew  who  navi- 
gate it  will  And  their  protection  in  the  flag  which  is  over 
them."    Webster's  Works,  Vol.  VI,  p.  325. 

This  rule,  that  the  vessel  being  American  is  evidence  that 
the  seamen  on  board  are  such,  is  now  an  established  doctrine 
of  this  country;  and  in  support  of  it  there  is  with  the  Ameri- 
can people  no  diversity  of  opinion  and  can  be  no  division  of 
action. 

'We  are  satisfied  that  the  true  rule  of  construction  in  the 
present  case  was  adopted  by  the  Department  of  State  in 
the  correspondence  with  the  English  government,  and  that 
the  action  of  the  consular  tribunal  in  taking  jurisdiction  of  the 
prisoner  Eoss,  though  an  English  subject,  for  the  offence 
committed,  was  authorized.  While  he  was  an  enlisted  sea- 
man on  the  American  vessel,  which  floated  the  American  fla^, 
he  was,  within  the  meaning  of  the  statute  and  the  treaty,  an 
American,  u^ider  the  protection  and  subject  to  the  laws  of  the 
United  States  equally  with  the  seaman  who  was  native  bom. 
As  an  American  seaman  he  could  have  demanded  a  trial 
before  the  consular  court  as  a  matter  of  right,  and  must  there- 
fore be  held  subject  to  it  as  a  matter  of  obligation. 

We  have  not  overlooked  the  objection  repeatedly  made  and 
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earnestly  pressed  by  counsel,  that  the  consular  tribunal  is  a 
court  of  limited  jurisdiction.  It  is  undoubtedly  a  court  of 
that  character,  limited  by  the  treaty  and  the  statutes  passed 
to  carry  it  into  effect,  and  its  jurisdiction  cannot  be  extended 
beyond  their  legitimate  meaning.  But  their  construction  is 
not,  therefore,  to  be  so  restricted  as  to  practically  defeat  the 
purposes  to  be  accomplished  by  the  treaty,  but  rather  so  as  to 
give  it  full  operation,  in  order  that  it  may  not  be  a  vain  and 
nugatory  act. 

It  is  true  that  the  occasion  for  consular  tribunals  in  Japan 
may  hereafter  be  less  than  at  present,  as  every  year  that 
country  progresses  in  civilization  and  in  the  assimilation  of  its 
system  of  judicial  procedure  to  that  of  Christian  countries, 
as  well  as  in  the  improvement  of  its  penal  statutes ;  but  the 
system  of  consular  tribunals  which  have  a  general  similarity 
in  their  main  provisions,  is  of  the  highest  importance,  and 
their  establishment  in  other  than  Christian  countries,  where 
our  people  may  desire  to  go  in  pursuit  of  commerce,  will  often 
be  essential  for  the  protection  of  their  persons  and  property. 

We  have  not  considered  the  objection  to  the  discharge  of 
the  prisoner  on  the  ground  that  he  accepted  the  conditional 
pardon  of  the  President.  If  his  conviction  and  sentence  were 
void  for  want  of  jurisdiction  in  the  consular  tribunal,  it  may 
be  doubtful  whether  he  was  estopped,  by  his  acceptance  of  the 
pardon,  from  assailing  th^  validity ;  but  into  that  inquiry 
we  need  not  go,  for  the  consular  court  having  had  jurisdiction 
to  try  and  sentence  him,  there  can  be  no  question  as  to  the 
binding  force  of  the  acceptance. 

Order  c^rmed. 
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CLARK  THREAD   COMPANY  v.  WILLIMANTIO 
LINEN  COMPANY. 

APPEAL   FBOH   THB    dBCUIT    OOUBT    OF    THE    T7NITED    STATES    FOE 
THE  DISTBICr  OF  NEW  JERSEY. 

NO.SL   AigaedOetobtrS,S8, 1800.— DMrided  May  36, 1891. 

The  inTention  for  winding  thread  upon  spools,  patented  in  Great  Britain  to 
WilUain  Weild  by  letters  patent  granted  January  22,  1858,  the  specifica- 
tion being  filed  Jnly  22, 1858,  was  published  by  the  filing  of  the  specifi- 
cation before  Hezekiah  Conant  discovered  and  invented  the  improvement 
in  machines  for  winding  thread  on  spools,  secured  to  him  by  letters 
patent  of  the  United  States,  of  December  IS,  1859,  (but  antedated  June 
22,  1869,)  and  numbered  26,416 ;  and,  consequently,  the  use  of  WeUd's 
invention  in  the  United  States  does  not  subject  the  person  using  it  to 
liability  to  pay  damages  to  the  owners  of  Conant*s  patent  for  such  use 
or  to  being  restrained  in  equity  from  further  using  it 

A  copy  of  a  patent  was  attached  to  a  deposition  as  an  exhibit,  and  th& 
deposition  was  read  at  the  trial  and  was  returned  in  the  transcript  as- 
part  of  the  record  by  the  clerk  of  the  Circuit  Court,  certified  under  tiie- 
seal  of  the  court:  Held  that,  although  the  deposition  contained  no 
express  minute  that'  the  patent  was  offered  in  evidence,  it  must  be 
received  as  so  offered. 

The  evidence  of  a  patentee  offered  by  the  owner  of  the  patent  in  a  suit  for 
an  infringement  of  it,  as  to  tiie  actual  day  when  his  inv^ition  was  made, 
when  that  becomes  material,  must  be  taken  most  strongly  against  those 
who  offer  it. 

When  the  defendant  in  a  suit  for  infringement  of  a  patent  shows  that  the 
midline  which  he  is  nslng,  and  which  is  claimed  to  be  an  infringement, 
was  patented  and  in  use  before  the  date  of  the  plaintiff's  patent,  the 
burden  of  proof  is  on  the  latter  to  show  that  his  invention  preceded 
that  of  the  machine  which  the  defendant  is  using. 

Ik  BQI7IT7  for  the  infringement  of  letters  patent.  Dect*ea 
for  the  complainant.  Defendants  appealed.  The  case  ij 
stated  in  the  opinion. 

Mr.  Edrmmd  Wetmore  (with  whom  was  Mr.  Lwingatoiv 
Oifford)  for  appellant. 

Mr.  Clarence  A.  Seward  and  Mr.  W.  0.  Witter  for  appel- 
lees.  Mr.  Benjamin  F.  Thurston  and  Mr.  W.  H.  Kenyon 
were  with  Mr.  Witter  on.  his  brief. 
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Mb.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  by  the  appellees  against  the  appel- 
lants on  a  patent  issued  to  Hezekiah  Conant  for  an  improve- 
ment in  machines  for  winding  thread  on  spools.  The  patent 
was  issued  December  13,  1859,  but  antedat^  22d  June,  1859, 
and  at  its  expiration  was  i^enewed  for  seven  years  from  22d 
June,  1873,  finally  expiring  in  1880.  Its  number  was  26,415. 
The  bill  was  filed  in  February,  1872,  charging  the  defendants 
with  infringement,  and  praying  for  injunction,  damages,  etc. 
The  defendants  promptly  answered,  and  the  cause  lay  until 
February,  1874,  when  the  complainants  filed  a  supplemental  bill 
setting  up  the  extension  of  the  patent,  and  repeating  the 
charge  of  infringement.  The  defendants  answered,  and  the 
parties  went  into  proofs.  In  May,  1879,  the  Circuit  Court, 
held  by  District  Judge  Nixon,  rendered  a  decree  in  favor  of 
the  validity  of  the  patent,  adjudged  that  the  defendants  had 
infringed  the  first  and  third  claims  thereof,  granted  an  injunc- 
tion, and  ordered  a  reference  to  a  master  to  take  an  account 
of  profits  and  damages  against  the  defendants.  4  Bann.  & 
Ard.  133.  After  a  long  contest  in  the  master's  office,  a  report 
was  filed  in  October,  1884,  awarding  damages  to  the  com- 
plainants in  the  sum  of  $159,035.22.  The  defendants  filed 
exceptions,  which  were  overruled  by  the  court,  and  a  final 
decree  for  the  amount  awarded  was  entered  on  the  17th  of 
June,  1886.    The  present  appeal  was  taken  from  that  decree. 

One  of  the  principal  points  of  controversy*  on  which  the 
case  turns  was  indicated  by  the  complainants  themselves  in 
their  original  bill.    They  say : 

^^  And  youi«  orators  further  represent  that  the  said  defend- 
ants sometimes  pretend  that  they  have  a  right  to  make  use  of 
their  said  nLachines  for  winding  thread  on  spools  and  to  make 
sale  of  like  machines  to  others  to  be  used,  because  they  say 
that  such  machines  are  described  in  letters  patent  of  Great 
Britain  granted  to  William  Weild  on  the  22d  day  of  January, 
A.D.  1858,  upon  a  specification  filed  July  22,  1858,  and  that 
the  same  invention  was  subsequently  patented  to  the  said 
Weild  in  the  United  States  on  the  2d  of  January,  a.d.  1866 ; 
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and  they  further,  pretend  that  said  British  letters  patent  an- 
ticipate the  invention  of  said  Conant  But  your  orators  aver 
the  fact  to  be  that  the  application  of  said  Conant  for  letters 
patent  for  his  invention  was  made  and  filed  in  the  Patent 
Office  prior  to  the  date  of  the  sealing  of  said  British  letters 
patent  to  said  Weild,  and  that  the  invention  of  said  Conant, 
for  which  letters  patent  were  granted  to  him  as  aforesaid, 
was  made  before  the  publication  or  date  of  sealing  of  said 
British  letters  patent  of  said  Weild." 

The  allegation  that  Conant's  application  for  his  patent  was 
made  and  filed  in  the  Patent  Office  prior  to  the  date  of  the 
sealing  of  Weild's  British  patent  is  not  correct.  It  is  not 
proved,. and  the  contrary  appears  to  be  the  truth.  Conant's 
application  was  first  filed  on  the  5th  or  6th  of  January,  1859, 
and  was  afterwards  withdrawn  and  renewed  on  the  last  of 
April  or  first  of  May  in  the  same  year.  The  specification  an- 
nexed to  the  patent  is  dated  the  11th  of  April^  1859 ;  and  the 
drawings  are  marked  as  received  in  the  office  and  filed  Janu- 
ary 6, 1858,  [an  evident  mistake  for  1859,]  and  received  and 
filed  in  new  application  May  2,  1859.  There  is  a  certified 
copy  of  the  file  wrapper  and  contents  in  the  record  which 
shows  that  the  original  application  was  filed  in  the  office  Jan- 
uary 5, 1859,  and  was  withdrawn  and  a  new  application  filed 
April  30,  1859,  the  papers  being  received  in  the  examiner's 
office  a  day  or  two  later  in  each  case.  But  as  this  copy  of  the 
file  wrapper  and  contents  was  only  introduced  on  an  unsuc- 
cessful motion  for  a  rehearing,  and  not  in  the  principal  case,  it 
may  not  be  proper  to  rely  upon  it  in  a  matter  affecting  the 
merits.  There  is  other  evidence,  however,  sufficient  to  verify 
the  same  facts. 

The  allegation  that  the  invention  of  Conant,  for  which  his 
said  letters  patent  were  granted,  was  made  before  the  publica- 
tion or  sealing  of  Weild's  patent  requires  more  careful  consid- 
eration. 

The  defendants,  in  their  answer,  denied  that  they  had 
infringed  Conant's  patent,  and  denied  that  he  was  the  first 
inventor  of  what  is  claimed  to  be  patented  thereby,  and 
averred  "that  on  the- contrary,  the  same,  under  the  broad 
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oonstineUoQ  thereof  daimed  for  it  by  complainantSy  was, 
prior  to  any  invention  thereof  by  said  Conant,  described  in 
and  patented  by  letters  patent  granted  by  the  government  of 
Great  Britain  to  Archibald  Thomson,  which  were  dated  the 
10th  day  of  November,  1801,  and  numbered  25,053;  also  de- 
scribed  in  and  patented  by  letters  patent  granted  by  the  gov- 
ernment of  Great  Britain  to  Wm.  Young,  which  were  dated 
the  2d  day  of  Deo^nber,  1848,  and  numbered  12,353;  also 
described  in  and  patented  by  letters  patent  grafted  by  the 
government  of  Great  Britain  to  Thomas  Willis,  which  were 
dated  the  1st  day  of  June,  1852,  and  numbered  14,151 ;  also 
described  in  and  patented  by  letters  patent  granted  by  the 
government  of  Great  Britain  to  John  Wibberly,  which  were 
dated  the  4th  day  of  December,  1853,  and  numbered  2901." 

As  to  the  Weild  patent,  referred  to  in  the  bill  of  complaint, 
the  defendants  answered  as  follows : 

^  And  these  defendants,  further  answering,  say  that  letters 
patent  of  the  United  States  for  an  invention  in  machines  for 
.winding  thread  upon  spools  were  granted  to  William  Weild, 
dated  the  2d  day  of  January,  1866,  and  that  the  only  machine 
which  these  defendants  have  used  for  winding  thread  on 
spools,  and  those  which  they  now  have  in  use  for  that  purpose, 
were  purchased  by  them  from  said  Weild  under  said  patent, 
and  were  made  in  conformity  therewith,  and  that  they  paid 
said  Weild  royalty  for  the  use  of  the  same. 

^^  And  these  defendants,  further  answering  on  information 
and  belief,  say  that  said  letters  patent  for  said  last-named 
invention  were  granted  by  the  government  of  Great  Britain 
to  said  Weild,  dated  January  22,  1868,  and  sealed  April  30, 
1858.       * 

^^  And  these  defendants,  further  answering,  say  that  they  do 
not  know  and  are  not  informed,  save  by  said  bill  of  complaint, 
when  said  Conant  made  his  application  for  the  letters  patent 
upon  which  this  suit  is  brought,  or  whether  or  not  the  same 
or  the  invention  of  said  Conant  was  made  prior  to  the  sealing 
of  the  English  patent  to  Weild,  and  leave  the  complainants  to 
make  such  proof  thereof  as  they  may  be  advised  is  material. 

^^And  these  defendants,  further  answering  on  information 
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and  belief)  deny  that  said  Conant  made  bis  alleged  invention 
before  the  date  of  said  foreign  letters  patent  to  said  Weild. 

^^  And  these  defendants  lay  that  they  are  informed  and  be- 
lieve that  said  Weild  made  the  invention  for  which  said  patents 
were  issued  to  him  and  pat  the  same  into  public  use  prior  to 
the  time  of  said  Conant's  alleged  invention." 

We  have  thns  adverted  to  the  pleadings  for  the  purpose  of 
showing  that  the  issue  as  to  the  priority  of  Weild's  patent 
over  the  invention  of  Conant  was  raised  by  the  complainants 
themselves  in  their  bill  of  complaint,  and  was  accepted  by  the 
defendants  in  their  answer.  This  should  settle  all  doubt  as  to 
the  relevancy  of  that  question  in  disposing  of  the  case  on  its 
merits. 

Objection  was  made  that  the  Weild  patent  was  not  duly 
proved  in  the  case,  but  without  foundation.  It  appears  by 
the  record  that,  at  an  examination  of  witnesses  on  the  part  of 
the  defendants  before  W.  C.  Witter,  examiner,  by  consent, 
oontinued  from  time  to  time  from  June  17,  1875,  to  April  8, 
1876,  one  Boyd  Eliot,  being  under  examination,  was  asked, 
amongst  other  things: 

^*  3  Q.  Have  you  read  and  examined  the  copy — Weild  patent, 
defendant's  Exhibit  William  Weild! 

"  A.  1  have. 

^'4  Q.  Do  you  find  therein  described  the  defendants'  machines 
of  which  Exhibit  5  is  a  model  in  part! 

*^  A.  I  do;  substantially  the  same." 

At  the  end  of  this  depositions  of  the  witnesses  are  the  exhib- 
its referred  to  th^^in,  among  which  is  the  copy  of  the  Weild 
patent  in  question,  marked  ^*  Defendants'  Exhibit  William 
Weild,  W.  C.  W.  Ex'r ; "  and  at  the  end  of  the  entire  record 
is  the  certificate  of  the  clerk  of  the  Circuit  Court  verifying 
the  same,  under  the  seal  of  the  court,^  as  a  true  transcript  of 
all  the  proceedings  in  the  cause  on  file  and  of  record  in  his 
office  at  Trenton.  The  patent  was  referred  to  and  used  in 
the  examination,  was  marked  as  an  exhibit  in  the  cause  by 
the  examiner  and  is  actually  found  in  the  record  and  returned 
and  certified  as  a  part  thereof.  Though  the  depositions  con- 
tain no  express  minute  that  the  patent  was  offered  in  evidence. 
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we  think  that  it  must  be  received  as  so  offered.  Nearly  the 
same  question  arose  in  Hoskin  v.  Fisher^  125  U.  S.  217,  in 
relation  to  a  patent  marked  as  an  exhibit,  and  we  held  that  it 
was  sufficiently  authenticated  as  a  part  of  the  evidence  in  the 
case.  If  the  Weild  patent  was  improperly  inserted  in  the 
record,  the  complainant  should  have  moved  the  court  below 
to  have  it  excluded  before  the  transcript  was  sent  to  this  court. 

As  this  patent,  in  our  view,  has  an  important  bearing  on 
the  questions  involved  in  the  case,  it  is  proper  that  we  should 
examine  with  some  care  the  allegation  in  the  bill  of  complaint 
that  Conant  made  his  invention  before  the  patent  was  re- 
corded and  published,  which  is  conceded  to  have  been  on  the 
22d  day  of  July,  1858,  six  months  after  it  was  granted  and 
after  its  date.  The  question  is  important  because  the  law  is 
that  any  person  sued  for  infringement  of  an  American  patent 
may  show  in  defence  that  the  invention  claimed  was  patented 
or  described  in  some  printed  publication  [not  before  the  Ameri- 
can patent  was  granted  —  nor  before  the  application  for  it  was 
filed,  but]  before  the  patentee's  supposed  invention  or  discovery 
thereof.  Kev.  Stat.  §  4920.  It  is  also  important,  because  the 
defendants  proved  that  the  machines  used  by  them,  and 
charged  to  be  infringements  of  Conant's  invention,  were  built 
in  Manchester,  England,  and  obtained  from  Weild  himself, 
and  constructed  in  accordance  with  his  patent.  It  would  seem 
to  be  very  clear,  therefore,  that  unless  the  invention  of  Conant 
was  made  and  perfected  before  the  22d  day  of  July,  1858,  the 
time  of  publication  of  Weild's  patent,  the  defendants  had  a 
perfect  defence  to  the  suit,  either  on  the  ground  that  the  Weild 
patent  anticipated  Conant's  invention,  or  that  Conant's  patent, 
in  view  of  the  state  of  the  art,  must  be  so  construed  and  re- 
stricted as  not  to  embrace  any  portion  of  the  Weild  patent — 
in  which  case  the  defendants  could  not  be  justly  charged  with 
infringement. 

The  only  evidence  on  the  question  as  to  the  time  of  Conant's 
invention  is  his  own  testimony,  a  species  of  evidence  which,  in 
cases  of  this  kind,  ought  to  be  received  with  great  caution. 
The  following  question  was  put  to  him  by  his  counsel : 

"  Q.  4.  Please  state  when  you  made  the  invention  which  \& 
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described  in  the  aforesaid  letters  patent  granted  to  you ;  give 
the  date  of  its  conception  and  the  saccessive  stages  of  its 
development." 

His  answer  was  as  follows : 

'^  My  attention  was  drawn  to  this  point  of  the  matter  of 
winding  thread  automatically  by  machinery  some  time  during 
the  year  1857.  I  worked  at  intervals  at  making  drawings 
and  trying  to  develop  different  motions  and  devices,  and,  to 
the  best  of  my  recollection,  I  fixed  upon  a  definite  style  of 
machine,  which  I  proposed  to  build  some  time  during  that 
year,  and  prosecuted  the  thing  so  far  as  to  have  some  of  the 
patterns  made,  but  was  interrupted  during  the  winter,  and, 
on  further  reflection,  in  the  spring  of  1858,  I  decided  upon 
another  style  of  machine,  which  I  thought  would  be  more 
certain  in  its  action,  and  which  I  completed  during  the  sum- 
mer of — and,  to  the  best  of  my  recollection,  in  July  — 1858. 
The  part  of  my  machine  called  the  traverse  changer  was  the 
same  in  the  first  set  of  drawings  as  it  is  in  present  use.  The 
various  devices  for  accomplishing  the  change  required  to  wind 
different  lengths  were  carefully  studied  over,  and  I  fixed  on 
this  present  style  of  traverse  changer,  with  different  lengths 
of  teeth  or  projections  arranged  upon  the  periphery  of  the 
wheel,  as  the  most  practical  and  best  form  in  which  it  could 
be  arranged,  from  the  fact  that  the  wheel  is  always  in  a 
position  to  wind  the  first  course  of  thread  upon  the  spool 
immediately  after  the  last  course  on  the  previous  spool  is 
completed.  The  first  machine,  according  to  the  best  of  my 
recollection,  was  deficient  in  that  it  had  no  way  of  adjustment 
by  which  I  could  wind  spools  of  different  lengths,  but  having 
the  same  number  of  courses,  and  which  I  considered  defective, 
because  in  such  case  I  would  be  obliged  to  have  a  different 
traverse  changer  for  every  different  length  of  spool.  So  I 
made  my  traverse  changer  long  enough  for  winding  the 
coarsest  number  of  thread  in  ordinary  business,  and  then  fixed 
the  adjustment  of  the  lips,  so  that,  by  spreading  them  apart, 
I  could  wind  as  short  courses  as  was  desirable,  when  by  set- 
ting the  lips  close  together,  I  could  wind  courses  the  full 
length  of  the  traverse  changer.    It  was  also  a  point  in  my 
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study  to  make  the  machine  as  simple  as  possible,  so  it  could 
be  readily  operated  by  persons  of  ordinary  ability.  The  first 
machine,  as  I  mentioned,  was  completed  and  put  in  operation 
in  the  summer  of  1858.  After  getting  the  machine  completed 
and  testing  it  to  my  satisfaction  I  went  to  work  and  made 
a  model  myself.  After  that  I  made  a  set  of  patent  draw- 
ings and  di*ew  up  my  own  specification  and  made  the  first 
application  for  a  patent  myself.  In  January,  1859, 1  exhib- 
ited my  machine  at  a  meeting  of  the  stockhelders  of  the 
WiUimantic  Linen  Company,  in  Willimantic,  Connecticut,  at 
which  time  they  were  so  well  pleased  with  the  machine  that 
they  proposed  to  purchase  one-half  of  the  right;  but  they 
ascertained  that  I  made  the  application  for  a  patent  myself, 
and,  thinking,  perhaps,  that  it  was  not  as  perfectly  done  as  it 
flboukl  be,  employed  Mr.  Henry  B.  Renwick  to  redraft  the 
specification.  In  the  meantime  a  Mr.  C.  N.  Spencer  invented 
a  self-acting  winding  machine,  for  which  he  made  application 
for  a  patent,  which  the  Patent  O^ce  declared  interfered  with 
my  application.  I  was  obliged  to  take  testimony,  which 
ddayed  the  granting  of  the  patent,  after  which  a  patent  was 
issued  to  me." 

On  a  subsequent  examination,  being  questioned  with  regard 
to  the  disposition  of  the  machine  constructed  by  him,  he  said : 

''  I  made  an  exhibition  of  it  in  the  month  of  January,  1859, 
at  a  meeting  of  the  stockholders  of  the  Willimantic  Linen 
Oompany,  and  I  run  it  the  best  part  of  a  half  day  iii  their 
presence.  Afterwards  I  exhibited  it  to  Mr.  Harry  B.  Renwick, 
who,  I  suppose,  was  employed  at  that  time  as  an  expert  for 
the  Willimantic  Linen  Company,  but  after  that  it  was  laid 
away  and  I  don't  know  that  it  was  erer  again  used." 

No  person  accustomed  to  weigh  the  credibility  of  human 
testimony  can  fail  to  perceive  the  stress  under  which  this 
evidence  was  given.  With  the  most  favorable  construction, 
the  most  that  can  be  deduced  from  it  is  that  the  invention 
was  not  completed  until  July,  1868.  The  witness  does  not  say 
in  what  part  of  July,  although  his  interest  strongly  suggested 
that  part  of  the  month  which  preceded  the  22d.  The  gener- 
ality of  the  expression  —  **July,  1858"  —  excites  attention, 
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and  in  this  case  it  is  not  applying  too  strict  a  role  to  say  that 
the  evidence  should  be  construed  most  strongly  against  the 
complainants ;  and  this  would  necessarily  lead  to  the  inference 
that  the  invention  was  completed  in  the  last  part  of  July,  sub- 
sequent to  the  publication  of  the  English  patent  We  feel 
bound  to  put  this  strict  construction  upon  the  patentee's  evi- 
dence because  such  testimony,  given  for  the  purpose  that  this 
was,  is  necessarily  subject  to  the  gravest  suspicion,  howevar 
honest  and  well-intentioned  the  witness  may  be. 

We  say  that  Conant's  testimony  cannot  be  construed  as 
showing  that  his  invention  was  completed  before  the  month 
of  July,  1868.  According  to  his  statement  it  was  not  until 
then  that  he  put  it  in  visiUe  form  in  the  shape  of  a  machine. 
He  had  conceived  of  a  machine  in  1857,  and  made  some  pat- 
terns, but  in  the  spring  of  1858  he  decided  upon  another  style 
of  machine,  which  he  completed  during  the  summer— to  the 
best  of  his  recollection  in  July,  1858.  The  part  of  his  machine 
called  the  traverse  changer  was  the  same  in  the  first  set  of 
drawings  as  it  is  in  present  use.  This  is  the  substance  of  the 
testimony.  It  is  evident  that  the  invention  was  not  com- 
pleted until  the  construction  of  the  machine.  A  conception 
of  the  mind  is  not  an  invention  until  represented  in  some  phys- 
ical form,  and  unsuccessful  experiments  or  projects,  aban- 
doned by  the  inventor,  are  equally  destitute  of  that  character. 
These  propositions  have  been  so  often  reiterated  as  to  be 
elementary. 

If  the  result  to  which  we  have  come  as  to  the  date  of 
Conant's  invention  is  correct,  it  really  determines  the  contro- 
versy, without  any  inquiry  as  to  the  similarity  of  Conant's 
invention  to  that  shown  in  Weild's  patent;  for  it  is  proved 
beyond  all  controversy  that  the  defendants  only  used  Weild's 
machine,  and  if  they  only  used  that  which  antedated  Conant's 
invention  they  could  not  be  guilty  of  violating  his  rights. 

The  only  part  of  Conant's  testimony  on  which  any  plausible 
argument  can  be  raised  to  show  that  his  invention  was  prior 
to  the  22d  day  of  July,  1858,  is  that  in  which  he  states  that 
the  part  of  his  machine  called  the  traverse  changer  was  the 
same  in  the  first  set  of  drawings  as  it  is  in  present  use ;  but 
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this  is  so  vague  and  imoertain  that  no  satisfactory  inference 
can  be  drawn  from  it.  The  traverse  changer  by  itself  w$s  not 
claimed  in  the  patent  as  the  invention  of  Conant,  bat  it  was 
claimed  in  combination  with  other  things,  which  may  or  may 
not  have  been  exhibited  in  his  drawings;  and  traverse  changers 
had  been  in  use  long  before  Conant  had  thought  of  the  sub- 
ject at  alL  To  make  the  matter  more  manifest,  it  may  be 
proper  to  give  a  brief  description  of  the  machine  and  the 
invention  which  related  to  it. 

In  winding  thread  upon  a  spool  it  is  necessary  to  wind  it  in 
layers,  one  above,  or  around,  the  other,  until  the  spool  is  filled 
flush  with  the  two  ends.  To  do  this  with  a  continuous  and  un- 
broken thread,  the  first  layer  is  commenced  at  one  end  of  the 
spool  and  carried  to  the  other  as  fast  as  the  thickness  of  the 
thread  wound  in  a  continuous  coil  will  admit;  from  thence  the 
next  layer  is  wound  in  a  reverse  direction  back  to  the  end  at 
Which  the  first  layer  commenced ;  and  so  on  alternately  until  the 
spool  is  filled.  The  thread  is  fed  on  to  the  spool  by  means  of 
a  slender  finger  called  a  thread-guide,  through  and  over  which 
the  thread  is  brought  close  to  the  spool ;  and  in  order  tp  wind 
the  alternate  layers  as  above  described,  this,  thread-guide  has 
to  be  moved  alternately  backward  and  forward  just  as  fast  as 
the  thread  is  wound,  and  just  as  far  as  the  length  of  the  spool. 
It  receives  this  alternate  movement  by  being  attached  to  a  dide- 
bar,  or  traverse-rod,  which  is  carried  backward  and  forward  by 
means  of  a  parallel  shaft  furnished  on  one-half  its  length  with 
a  right-hand  screw  and  on  the  other  half  of  its  length  with  a 
left-hand  screw.  Two  half  nuts.  Attached  by  arms  to  the 
slide-bar,  are  so  arranged  that  by  the  action  of  the  machine 
one  of  them  may  be  engaged  with  the  right-hand  screw  for 
a  limited  time,*  and  then  the  other  with  the  left-hand  screw 
for  an  equal  length  of  time.  The  result  is  that  the  slide-bar 
will  be  forced  first  in  one  direction  and  then  in  the  other, 
according  as  the  right  or  left-hand  screw  is  engaged  with  its 
corresponding  nut.  The  change  of  motion  is  effected  by  a 
change  of  engagement  of  the  nuts,  so  that  when  one  nut  is 
withcjrawn  from  the  screw  the  other  may  be  set  up  against  it 
For  a  constant  and  uniform  extent  or  leiigth,  of  alternate 
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movement,  this  may  be  very  easily  effected  by  ordinary  cam  or 
stop  devices.  But  a  spool  has  not  an  invariable  length  from 
its  centre,  or  barrel,  to  its  circumference.  The  inner  surface 
of  the  two  ends  flare  out  a  little,  so  that  the  outside  layers  of 
thread  are  longer  than  those  beneath  them.  This  renders  it 
necessary  that  the  length  of  the  alternate  movement  of  the 
thread-guide  and  slide-bar  should  be  slightly  and  continuously 
increased,  from  the  first  or  inside  layer  to  the  last  or  outside 
layer.  The  device  for  eflfecting  this  change  of  extent  of  lateral 
movement  is  the  thing  which  requires  most  inventive  skill  in 
the  construction  of  the  machine.  Conant  evidently  supposed 
that  he  was  the  first  to  contrive  a  device  of  this  kind,  which, 
in  his  patent,  he  calls  a  pattern  cam,  or  traverse  changer. 
But  in  this  he  was  mistaken;  spool-winders'  had  long  been  in 
use  in  England,  with  the  right  and  left  hand  screw  device  for 
giving  the  thread-guide  an  alternate  backward  and  forward 
movement,  both  in  hand  machines  and  in  automatic  machines 
driven  by  power;  and  in  two  of  the  latter,  Wibberly's;  patented 
in.  1858,  and  Young's,  patented  in  1848,  traverse  changers 
were  used  for  the  same  purpose  as  in  Conant's  machine. 

Besides  the  regulation  of  the  alternate  movement  of  the 
thread-guide  to  correspond  with  the  variable  length  of  the 
layers  of  thread  on  the  spool,  it  was  also  necessary,  or  at 
least  desirable,  that  there  should  be  some  device  for  stopping 
the  machine,  or  the  ^vinding  of  the  thread,  when  the  spool 
was  full.  This  was  effected  in  a  certain  way  by  Conant  in 
his  machine,  and  had  been  effected  in  different  ways  by  Wib- 
berly  and  Young  in  their  machines.  It  is  unnecessary  here  to 
go  into  a  description  of  the  various  devices  used.  Enough 
has  been  said  for  a  general  understanding  of  the  claims  made 
in  Conant's  patent. 

The  court  below  held  that  the  defendants  had  infringed  the 
first  and  third  claims  of  the  patent,  and  it  cannot  be  seriously 
contended  that  any  other  claims  were  infringed.  The  first 
and  third  claims  of  the  patent  were  as  follows  : 

"Fi^st.  The  combination,  substantially  in  the  manner  here- 
inbefore set  forth,  of  a  traverse  changer,  with  right  and  left- 
hand  screws  and  with  nuts  which  are  alternately  in  gear  with 
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SQoh  screws,  the  combination  operating  as  a  whole  subetan- 
tiaUy  in  the  manner  and  for  the  purpose  herein  described." 

''Third.  I  claim  a  stop  motion,  substantially  such  as  de- 
scribed herein,  for  causing  the  machine  to  come  to  rest  when 
a  spool  is  filled,  in  combination  with  automatic  apparatus, 
substantially  such  as  set  forth,  for  regulating  the  length  of 
motion  and  change  of  direction  of  a  motion  of  a  guide  through 
which  thread  is  delivered  on  to  a  bobbin  or  spool." 

These  claims  are  for  combinations.  The  first  claim  is  for  a 
combination  of  a  traverse  changer,  right  and  left-hand  screws 
and  nuts  alternately  in  gear  with  such  screws— the  combina- 
tion operating  substantially  in  the  manner  and  for  the  purpose 
described.  This  combination  has  three  elements,  and  a  specific 
mode  of  operation.  The  third  claim  is  for  the  stop  motion  in 
combination  with  the  apparatus  described  and  combined  in 
the  first  claim. 

From  this  review  it  is  apparent  how  uncertain  and  unsatis- 
factory is  the  statement  made  by  Conant  in  his  testimony 
that  'Hhe  part  of  my  machine  called  the  traverse  changer  was 
the  same  in  the  first  set  of  drawings  as  it  is  in  present  use." 
It  fails  entirely  to  show  that,  prior  to  the  22d  of  July,  1858, 
ho  ever  had  or  ever  exhibited  any  drawings  of  the  invention 
described  in  the  first  or  third  claim  of  the  patent.  We  con- 
clude, therefore,  that  there  is  no  proof  on  which  reliance  can 
be  placed  that  Conant  made  his  alleged  invention  before  the 
publication  of  Weild's  patent  in  England.  After  Weild's 
patent  was  introduced  into  the  case,  showing  with  certainty 
the  date  of  its  publication,  and  such  date  anterior  to  the  issue 
of  Conant's  patent,  it  was  incumbent  on  the  plaintifiFs,  in 
rebuttal,  to  show,  if  not  with  equal  certainty,  yet  to  the  satis- 
faction of  the  court,  that  Conant's  invention  preceded  that 
date.  St  Pavl  Plow  Works  v.  Starling^  ante^  184,  decided 
at  this  term. 

It  is  also  clear  that  Conant  was^not  a  pioneer  in  this  depart- 
ment of  invention,  and  that  he  must  be  held. strictly  to  the 
terms  of  his  patent  and  was  entitled  only  to  the  specific  form 
of  device  described  and  claimed  therein ;  an(|  the  evidence  is 
very  clear  to  the  effect  that  the  defendants  never  usegd  such 


Digitized  by  VjOOQIC 


ALBRIGHT  v.   OYSTER  498 

Opinion  of  the  Court. 

device.    It  is  unnecessary  for  us  to  enter  into  an  examination 
of  the  evidence  on  this  subject.    We  are  satisfied  that  the 
complainants  had  no  case  on  which  to  ground  a  decree,  and 
that  the  bill  of  complaint  ought  to  have  been  dismissed. 
27ie  decree  is  reversed^  and  the  cause  remanded  with  direc- 
tions to  enter  a  decree  dismissing  the  bill  of  co'mjjlaint^ 
and  taking  such  furth^  proceedings  as  may  he  in  con- 
formity with  this  opinion. 


ALBRIGHT  v.  OYSTER. 

APPEAL    FBOM    THK    OIROUIT    COURT    OF   THE    UNITED    STATES   FOB 
THE  EASTERN   DISTRICf  OF  MISSOURI. 

No.  183.    Argued  and  sabmltted  January  6, 1891.  —  Decided  Hay  26, 1801. 

This  suit  is  brought  to  determine  the  legal  effect  of  a  will,  and  of  a  modify- 
ing contract  in  regard  to  it  made  by  those  interested.  As  "  the  whole  ques- 
tion in  the  case  is  one  of  fact,"  the  court  has  *'  given  the  evidence  a  very 
careful  examination,"  and,  without  determining  the  legal  effect  of  the 
will  or  the  contract,  and  proceeding  on  the  real  intention  of  the  parties, 
which  were  fair  to  all  interested,  and  have  been  acted  upon  and  acqui- 
esced in  by  every  one  concerned  for  a  long  period,  atid  deeming  it  for 
the  interest  of  all  concerned  and  of  the  community  that  litigation  over 
this  estate  should  cease,  it  makes  a  decree  to  effect  those  objects. 

In  EQUiTT.    The  case  is  stated  in  the  opinion. 

Mr.  James  H.  Anderson  for  appellants. 

Mr,  D.  P.  Dyer  for  appellees  submitted  on  his  brief. 

2fR.  Justice  Lamar  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  equity  brought  by  Mollie  N.  Albright 
and  William  E.  Oyster,  by  their  next  friend,  David  K.  Oyster, 
and  David  K.  Oyster  in  his  own  right,  citizens  of  Missouri, 
against  George  Oyster,  Margaret  Oyster,  Margai^etta  Oyster, 
executrix  of  the  last  will  and  testament  of  Simon  Oyster,  de- 
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ceased ;  Simon  K.  Oyster  and  lola  E.  Oyster,  his  wife,  and  John 
Albright,  husband  of  MoUie  N.  Albright,  citizens  of  Pennsyl- 
vania. Its  object  was  to  establish  the  title  of  the  plaintiffs  to 
a  large  amount  of  land  situated  in  Lewis  County,  Missouri, 
the  legal  title  to  which  was  in  the  defendant  George  Oyster. 

The  controversy  grows  out  of  a  will  made  by  Abraham 
Oyster,  and  a  subsequent  agreement  in  writing  among  the 
parties  to  this  suit,  who  were  1>eneficiaries  under  the  wilL 
The  plaintiffs  Mollie  N.  Albright  and  William  E.  Oyster  and 
the  defendant  lola  E.  Oyster  are  the  children  of  the  plaintiff 
David  K  Ovster. 

Abraham' Oyster  died  in  Lewis  County,  Missouri,  on  the 
10th  day  of  August,  1862,  leaving  four  children,  viz.,  the  plain- 
tiff David  K.  Oyster,  the  defendants  Margaret  and  George 
Oyster,  and  Simon  Oyster,  since  deceased.  He  left  a  will 
dated  two  days  before  bis  death,  and  duly  probated  in  the 
county  court  of  Lewis  County,  Missouri,  on  the  21st  of  Octo- 
ber, 1862,  which  was  as  follows:* 

'^  It  is  my  will  that  all  my  real  estate,  part  of  which  is  situ- 
ate in  Cumberland  County,  State  of  Pennsylvania,  a  part  in 
Pike  County,  State  of  Illinois,  and  a  part  in  Lewis  and  Marion 
counties,  in  the  State  of  Missouri  —  Island  No.  14,  in  the  Mis- 
sissippi, opposite  the  city  of  La  Grange,  is  not  included  in  this 
clause  — be  taken  possession  of  as  soon  as  may  be  by  the  exec- 
utors of  this  will,  and  that  all  such  parts  thereof  as  can  shall 
be  leased  or  rented  until  such  time  as,  in  the  judgment  of  said 
executors,  it  will  sell  for  fair  prices,  when  they  will  proceed  to 
sell  said  real  estate  to  the  best  advantage,  all  of  which  they 
are  hereby  authorized  to  bargain,  sell  and  alien  in  fee  simple, 
and  out  of  the  proceeds  of  such  sale  and  rents — 

'<  1.  I  hereby  give  and  bequeath  to  my  daughter,  Martha 
Oyster,  ten  thousand  dolkrs  ($10,000). 

^^2.  I  give  and  bequeath  to  my  son,  George  Oyster,  ten 
thousand  dollars  ($10,000). 

'^.  Of  the  remainder  of  the  proceeds  of  the  sales  and  rents 
aforesaid  I  give  and  bequeath  to  my  sons,  Simon  Oyster, 
George  Oyster  and  David  K  Oyster,  and  my  daughter, 
Martha  Oyster,  each  an  equal  portion;  but  it  is  my  witi  that. 
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the  portion  that  falls  to  my  son  David  K.  Oyster  my  execntors 
shall  so  dispose  of  as  that  only  the  interest  annually  shall  be 
paid  to  him ;  also  that  the  saw-miU  in  the  city  of  La  Grange 
shall,  until  such  time  as  my  ejcecutors  shall  deem  it  proper  to 
sell  it,  as  the  other  real  estate,  be  rented  to  my  son  David  K. 
at  a  fair  sum,  or  to  some  other  person. 

<<  Also  that  my  executors  collect  all  the  debts  owing  to  me, 
and  out  ol  such  collections  pay  all  the  expenses  of  the  execu- 
torship, including  all  fees,  etc. 

^^  I  do  hereby  appoint  as  executors  of  this  will  my  son 
George  Oyster  and  my  son-in-law  Charles  Oyster,  both  of  the 
county  of  Cumberland,  and  State  of  Pennsylvania." 

Martha  Oyster  mentioned  in  the  will  is  known  as  Margaret 
Oyster  throughout  these  proceedings. 

The  bill  of  complaint  in  this  case  was  filed  on  the  6tb  of 
September,  1883 ;  and,  after  setting  out  the  foregoing  facts  in 
somewhat  the  same  order  as  we  have  stated  them,  contained 
substantiaUy  the  following  material  averments:  In  conse- 
quence of  the  executors  named  in  the  will  not  residing  in 
Missouri,  they  were  disqualified  to  act,  under  the  laws  of  that 
State,  and  on  the  day  the  will  was  probated  the  court  appointed 
David  K.  Oyster  administrator  of  the  estate  of  Abraham 
Oyster,  deceased,  with  the  will  annexed,  and  he  duly  qualified 
as  such  administrator.  Simon  Oyster,  and  David  K.  Oyster 
were  not  satisfied  with  the  provisions  of  the  will,  and,  on  the 
18th  of  April,  1866,  the  former  instituted  a  suit  in  the  Circuit 
Court  of  Lewis  County,  Missouri,  to  have  it  set  aside  and 
declared  null  and  void.  While  that  suit  was  pending  Simon 
Oyster  died,  leaving  a  will  in  which  he  appointed  his  wife 
Margaretta  his  sole  executrix,  with  full  power  to  settle  up  his 
estate.  That  will  was  duly  probated  in  the  orphans'  court  of 
Dauphin  County,  Pennsylvania,  and  the  executrix  took  upon 
herself  the  execution  of  it. 

On  the  3d  of  March,  1868,  the  legatees  under  the  will,  then 
living,  and  Margaretta  Oyster,  executrix,  etc.,  as  a  sort  of  com- 
promise of  the  suit  instituted  by  Simon  Oyster,  as  aforesaid, 
entered  into  an  agreement  in  writing,  drawn  by  George  Oyster, 
by  the  terms  of  which  it  was  provided  that,  for  the  purpose  of 
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effeoting  a  speedy  settlement  of  said  estate,  Margaretta  Oyster, 
executrix,  etc.,  and  David  E.  Oyster  should  pay  to  Margaret 
and  George  Oyster  the  sum  of  $5000,  in  equal  parts  of  $2500 
to  each,  and  that,  in  consideration  of  certain  advances  made 
to  Simon,  George  and  Margaret  Oyster,  by  their  father,  Abra- 
ham, during  his  lifetime,  and  in  order  to  nearly  equalize  the 
shares  of  the  several  legatees,  the  plainti£F  David  X.  Oyster, 
should  receive  from  the  estate  (1)  640  acres  of  unimproved 
lands  in  Lewis  County,  Missouri ;  (2)  320  acres  of  land  in  Pike 
County,  Illinois ;  (3)  certain  particularly  described  property  in 
La  Orange,  Missouri,  on  which  steam  saw-mills  were  built,  in 
consideration  of  $1125;  and  (4)  $5000.  The  agreement  fur- 
ther provided  that,  in  consideration  of  the  foregoing  parts  of 
it  being  fully  complied  with,  the  remainder  of  the  estate  of 
their  ancestor  should  be  divided  equally  among  George,  Mar- 
garet, David  K.  and  the  heirs  of  Simon  Oyster;  and  that, 
except  as  to  the  bequests  made  to  Margaret  and  George  Oyster 
of  $10,000  eachj  and  as  to  so  much  as  related  to  the  saw-mill 
property  at  La  Grange,  the  will  of  Abraham  Oyster  should 
be  fully  executed.  And  it  was  further  agreed  that,  in  consid- 
eration of  the  above  premises,  the  suit  to  contest  the  will, 
brought  by  Simon  Oyster,  should  be  forever  abandoned. 

In  pursuance  of  that  agreement,  on  the  13th  of  April,  1868, 
ibe  suit  instituted  by  Simon  Oyster  to  have  the  will  set  aside 
was  dismissed.  Afterwards,  in  November,  1869,  the  lands  be- 
longing to  the  estate  in  Missouri  were  sold  at  public  auction. 
A  few  days  before  the  sale,  Gteorge,  Margaret,  Margaretta, 
executrix,  etc.,  and  David  K.  Oyster  held  a  consultation,  at 
the  residence  of  David  K.,  as  to  the  best  method  of  carrying 
out  the  provisions  of  the  will  and  the  subsequent  agreement, 
at  which  time  it  was  fully  agreed  by  all  of  them  that  at  the 
forthcoming  sale  David  K.  should  bid  in  for  the  benefit  of  his 
children  what  was  then  known  as  the  ^'home  farm"  of  Abra- 
ham Oyster,  for  $12,000,  and  also  640  acres  of  land  in  what 
was  known  as  "  Oyster  prairie,"  in  Lewis  County,  in  order 
that  they  (his  children)  might  be  made  to  share  equally,  in  the 
distribution  of  the  estate,  with  the  other  legatees  who  had 
received  advancements  from  Abraham  Oyster  during  his  life- 
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time.  It  was  found,  however,  that  David  E.,  being  adminis- 
trator with  the  will  annexed,  was  precluded,  under  the  laws 
of  Missouri,  from  bidding  at  the  sale;  and,  accordingly, 
arrangements  satisfactory  to  all  concerned  were  finally  made 
by  which  David  E.  relinquished  all  right,  title,  claim  and 
interest  in  and  to  the  property  under  the  will  and  the  subse- 
quent modifying  agreement,  for  the  benefit  of  his  children,  and 
Simon  E.  Oyster,  tlie  son  of  Margaret,  and  the  son-in-law  of 
David  K.,  bid  in  those  two  last-mentioned  pieces  of  property 
—  the  former  for  $12,000  and  the  latter  for  $3200— for  the 
benefit  of  the  children  of  David  E. 

After  a  few  other  tracts  of  prairie  land  had  been  sold  at 
what  seemed  to  those  interested  to  be  unsatisfactory  prices, 
an  understanding  was  reached  among  the  legatees  under  the 
will  that  the  remainder  of  the  prairie  lands  should  be  sold  and 
bought  in  by  any  one  of  them  without  regard  to  price  or  loca- 
tion ;  and,  in  order  that  such  property  might  be  equally  divided 
among  them,  it  was  further  agreed  that  three  appraisers  should 
be  appointed  to  go  with  the  county  surveyor  upon  those  prairie 
lands  and  divide  them  into  four  equal  parts.  The  sale  then 
proceeded  to  complfetion,  and  the  purchasers  at  the  sale  received 
their  deeds  from  David  E.,  as  administrator.  Afterwards, 
in  pursuance  of  the  agreement  last  above  referred  to,  three 
appraisers  were  appointed,  who  made*  division  of  the  prairie 
lands  bought  in  by  the  legatees  under  the  will  in  four  equal 
parts,  as  nearly  as  was  possible  according  to  their  value. 
Thereupon,  by'  virtue  of  a  mutual  agreement  between  the 
beneficiaries  under  the  will,  they  selected  their  respective  por- 
tions of  the  lands  divided  as  aforesaid  in  the  following  order: 
(1)  George  Oyster,  (2)  Margaret  Oyster,  (3)  Margaretta  Oys- 
ter, executrix,  etc.,  and  (4)  Simon  E.  Oyster,  for  the  benefit  of 
the  chUdren  of  David  E.  Oyster.  Accordingly  deeds  were 
made  to  each^t>ne  of  them  by  David  E.,  as  administrator, 
including  absolute  deeds  to  Simon  E.  of  the  two  first-men- 
tioned {properties  and  the  last  division  of  the  prairie  land.  In 
making  conveyances  the  prairie  land  property  was  treated  as 
if  it  had  been  bid  in  at  the  administrator's  sale.  The  grantees 
in  those  conveyanoes  thereupon  took  possession  of  the  property 
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conveyed  to  them,  respectively,  and  continued  to  hold  it  ever 
afterwards. 

Subsequently,  on  the  11th  of  September,  1871,  the  Circuit 
Court  of  Lewis  County,  Missouri,  appointed  one  Robinson 
trustee  for  the  children  of  David  K.,  to  take  the  property 
purchased  at  the  sale  and  that  set  aside  by  the  appraisers 
for  the  benefit  of  those  children,  and  authorized  him  to  receive 
said  property  at  the  prices  at  which  it  had  been  bid  in  by 
Simon  K.,  as  aforesaid.  The  trustee  made  demand  therefor 
of  Simon  K.,  but  the  latter,  acting  under  the  influence  of  the 
defendant  George  Oyster,  declined  to  make  such  transfer ;  and 
soon  thereafter  the  trustee  died  without  having  begun  any 
proceedings  to  compel  such  conveyance. 

The  deeds  to  Simon  K.,  although  absolute  in  form  and  pur- 
porting to  have  been  execifted  in  consideration  of  $21,000, 
were  taken  by  Simon  K.  with  the  distinct  understanding  that 
he  should  hold  the  property  as  the  trustee  for  the  benefit  of 
the  children  of  David  EL,  and  no  consideration  whatever  was 
paid  by  him,  all  of  which  facts  were  well  known  to  all  the 
beneficiaries  of  the  estate.  But,  nevertheless,  on  the  10th  day 
of  February,  1881,  Simon  K.,  with  full  knowledge  of  all  the 
facts  in  the  premises,  and  in  violation  of  the  trust  reposed  in 
him,  in  consideration  of  the  sum  of*  five  dollars,  (which  was 
never  paid,)  conveyed  the  property  deeded  to  him  as  aforesaid 
to  the  defendant  George  Oyster,  who  also  had  full  knowledge 
of  all  those  facts  And  circumstances  relative  to  said  trust,  and 
who,  in  fact,  was  mainly  instrumental  in  procuring  such  con- 
veyance to  himself,  by  representing  to  Simon  K.,  who  was 
then  very  sick,  that  if  he  should  die  it  would  involve  his  estate 
in  much  litigation,  and  that  he  (George)  would  indemnify  him 
(Simon  K.)  against  any  loss  which  he  might  suffer  by  reason 
of  such  conveyance. 

At  the  time  of  the  partition  and  sale  aforesaid  the  children  of 
David  K.  were  all  minors  and  unmarried.  But  subsequently  the 
daughter,  lola  E.,  intermarried  with  said  Simon  K.,  and  moved 
to  Pennsylvania.  The  other  daughter  married  the  defendant 
John  Albright,  but  both  she  and  her  brother,  William  E., 
have  always  lived  with  their  father,  who  had  been  in 
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tdon  and  enjoyment  of  the  lands  so  conveyed  to  Simon  K.  evet 
since  that  conveyance,  with  the  consent  of  his  children,  holding 
the  same  for  their  benefit. 

Soon  after  the  defendant  Oeorge  Oyster  got  the  legal  title 
to  the  lands  in  question,  he  instituted  a  suit  in  ejectment 
against  David  E.,  which,  under  a  stipulation  between  the 
parties  to  that  suit,  resulted  in  a  judgment  of  ouster  against 
David  E.  on  the  30th  of  April,  1883.  At  the  same  time  the 
plaintiff  in  that  suit  agreed  not  to  cause  execution  to  issue  on 
his  judgment  before  the  1st  of  May,  1884,  in  order  that  the 
plaintiffs  in  this  suit  might  have  time  to  file  this  bill,  to  test 
their  equitable  rights  to  the  property  in  dispute. 

The  bill  further  stated  that  the  reason  the  plaintiff  MoUie 
N.  Albright  appeared  by  her  next  friend,  and  her  husband^ 
John  Albright,  was  made  a  defendant,  was  because  they  did 
not  live  together,  and  he  refused  to  join  as  a  coplaintiff  with 
her;  and  that  the  reason  lola  E.  Oyster  was  not  made  a 
coplaintiff  was  because  she  was  under  the  influence  and 
control  of  her  husband,  Simon  E.,  who  refused  to  join  as  a 
coplaintiff  in  this  suit. 

The  prayer  of  the  bill  was  for  an  injunction  to  restrain  the 
defendant  George  Oyster  from  causing  execution  to  issue  on 
the  aforesaid  judgment  in  the  ejectment  proceedings,  and  for 
a  decree  directing  him  to  convey  the  property  in  dispute  to 
the  plaintiffs  and  the  defendant  lola  E.  Oyster,  on  the  ground 
that  the  conveyance  of  the  property  to  Simon  E.  Oyster  was 
made  in  trust  for  their  use  and  benefit,  that  it  had  been  fully 
paid  for  out  of  David  E.  Oyster^s  distributive  share  of  the 
estate  of  his  father,  and  that  the  defendant  G^rge  Oystet* 
acquired  the  property,  with  knowledge  of  the  trust,  and 
parted  with  no  value  therefor;  and  for  other  and  further 
relief,  etc. 

G^rge  Oyster  filed  an  answer  to  the  bill,  and  the  main 
issues  in  the  case  arise  out  of  the  bill  and  that  answer.  It 
was  in  substance  as  follows:  It  admitted  all  the  averments 
<X)ntained  in  the  bill  up  to  and  including  the  making  of  the 
agreement  of  March  3, 1868,  modifying  the  terms  of  the  will; 
and  averred  in  relation  to  that  matter  that  the  respondent 
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had  never  refused  to  be  bound  by  that  agreement,  but  that 
plaintiff  David  K.  had  persistendj  ignored  the  obligations 
which  that  instrument  unposed  upon  him,  although  he  had 
been  quite  willing  to  acoept  the  benefits  whioh  it  conferred. 
It  further  admitted  the  mam  facts  in  relation  to  the  sale  of 
the  property  by  the  administrator  to  be  substantially  as  stated 
m  the  bill ;  but  averred  that  the  real  agreement  entere^  into 
by  the  legatees  under  the  will,  with  respect  to  the  purchase 
of  certain  of  the  lands  by  the  legatees  and  their  subsequent 
partition,  was  this :  That  the  share  of  each  l^;atee,  as  ascer- 
tained by  the  partition  proceedings  mentioned  in  the  bill, 
should  be  paid  for  by  each  one,  respectively,  and  the  prices 
therefor  should  be  treated  as  assets  of  the  estate,  to  be  disposed 
of  by  the  administrator  in  the  proper  execution  of  the  will  and 
the  modifying  contract. 

The  answer  then  averred  that,  at  the  sale,  property  to  the 
value  of  $4920  was  sold  to  strangers,  and  the  remainder  of  it 
was  bid  in  by  the  four  l^atees  or  by  some  one  in  their  inter- 
est under  the  agreement ;  that  the  sale  having  been  concluded, 
the  four  legatees  under  the  will  met  and  mutually  agreed  upon 
the  division  that  should  be  made  of  the  property  bid  in  by 
them,  whereby  $3500  worth  of  lands  fell  to  each  respondent, 
Margaret  and  Margaretta,  executrix,  etc.,  and  $6000  worth 
to  them  jointly,  (none  of  which  are  in  dispute,)  and  all  the 
remainder  of  the  property,  that  in  dispute,  was  apportioned  to 
David  K.  for  $21,800;  that  all  of  that  property  was  to  be 
accounted  for  by  them  respectively,  according  to  its  amount 
and  value ;  that,  as  the  property  apportioned  to  David  K.  was 
more  than  his  share  under  the  will  and  the  modifying  agree- 
ment, it  was  agreed  that  the  title  to  that^  property  should 
remain  in  the  estate  until  paid  for  by  him,  and  be  chargeable 
with  the  purchase  money ;  that  the  deeds  were  made  in  pursu- 
ance of  that  agreement  or  understanding;  that  respondent, 
Margaret  ;and  Margaretta,  executrix,  etc.,  each  paid  to  the 
administrator  the  price  of  the  lands  allotted  to  them  respec- 
tively, but  that  the  purchase  price  of  the  land  conveyed  by 
Simon  K.  was  not  paid  by  him,  by'  David  K.,  or  by  any  one 
else;  that  David  K.,  as  administrator,  was  chargeable  with 
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the  purchase  price  of  the  land  conveyed  to  Simon  K.,  and 
with  $4920  purchase  money  of  land  sold  to  strangers,  and  with 
other  property  which  came  into  his  hands,  the  precise  amount 
of  which  was  unknown  to  respondent ;  and  that  David  K.,  in 
making  the  conveyances  to  Simon  K.  without  payment  of  the 
purchase  price,  acted  in  violation  of  his  official  duty,  and  the 
conveyance  thus  operated  to  invest  Simon  K.  with  the  title  to 
the  property  thus  conveyed,  subject  to  the  incumbrance  for 
purchase  money,  and  to  constitute  him  a  trustee  of  said  prop- 
erty for  the  legatees  under  the  will  for  their  respective  shares 
in  the  estate  of  the  testator  remaining  unsatisfied,  viz.,  to 
respondent,  $4975,  to  Margaret,  $2887,  and  to  Margaretta, 
executrix,  etc.,  $5230. 

It  was  denied  that  the  "  house  farm ''  and  the  640  acres  of 
prairie  lands,  or  either  of  them,  was  bid  in  for  the  benefit  of 
the  children  of  David  K.,  or  that  Simon  K.  ever  held  said 
lands  upon  any  trust  whatever  for  said  children.  It  was  then 
averred  that  the  alleged  trust  in  Simon  K.  was  void  under  the 
Missouri  statute  of  frauds,  because  it  was  not  in  writing. 
Further  answering,  respondent  admitted  that  Simon  K.  never 
paid  any  consideration  for  the  property  in  dispute ;  and  averred 
that  neither  did  the  plaintiffs,  who  claim  to  be  his  cestuia  que 
trusty  ever  pay  any  consideration  therefor,  and  that  plaintiffs 
should  be  estopped  from  averring  the  consideration  in  the  deed 
to  Simon  K.  to  have  been  other  than  that  stated  in  the  deed. 

The  conveyance  of  Simon  K.  to  respondent  was  admitted, 
but  it  was  denied  that  any  unfair  means  were  adopted  by 
respondent  as  an  inducement  to  that  conveyance.  And  it  was 
further  averred  that  the  conveyance  was  taken  by  respondent, 
not  for  his  sole  use  and  benefit,  as  alleged  in  the  bill,  but  in 
trust  for  the  benefit  of  the  legatees  under  the  will,  as  the  only 
means  of  securing  the  amounts  due  from  David  K.  to  the  other 
legatees,  David  E.  and  his  sureties  on  his  official  bond  being 
wholly  insolvent ;  that  all  acts  done  by  respondent  since  he 
secured  the  title  to  the  property  were  likewise  in  the  execution 
of  said  trust ;  and  that  respondent  is  still  claiming  to  hold  the 
property  in  trust  as  aforesaid. 

Without  going  more  into  detail,  it  is  sufficient  to  say  that 
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any  and  all  other  material  averments  in  the  bill  charging  the 
respondent  with  any  illegal  practices  or  any  wrong  were  spe- 
cifically denied  by  him,  as  was  also  the  averment  that  respon- 
dent was  holding  the  property  in  trust  for  the  children  of 
David  K. ;  and  it  was  prayed  that  the  bill  be  dismissed. 

Margaret  Oyster  and  Margaretta  Oyster,  executrix,  idtc., 
filed  separate  demurrers  to  the  bill  on  the  ground  that  it  did 
not  allege  that  those  defendants  had  any  interest  in  the  lands 
mentioned  in  the  bill  adverse  to  plaintiffs,  or  that  those  de- 
fendants did  in  any  way  controvert  or  deny,  or  had  in  any 
way  controverted  or  denied,  the  rights  of  plaintiffs  to  the  re- 
lief demanded,  or  that  those  defendants  were  in  any  way  in- 
terested or  concerned  in  the  granting  or  refusal  of  the  relief 
demanded;  and  because  no  case  was  stated  which  entitled 
plaintiffs  to  any  discovery  or  relief  against  those  defendants. 

lola  E.  Oyster  filed  a  disclaimer ;  and  Simon  K.  filed  a  plea 
that  the  trust  alleged  to  have  been  in  him  was  not  in  writing, 
and  was,  therefore,  void  under  the  laws  of  Missouri. 

The  plaintiffs  filed  exceptions  to  that  part  of  the  answer  of 
George  Oyster  which  set  up  the  statute  of  Missouri  to  defeat 
the  trust,  and  also  to  the  plea  of  Simon  E.  Oyster  setting  up 
the  same  defence,  on  the  grounds  (1)  that  the  facts  alleged 
in  the  bill  took  the  case  out  of  the  operation  of  the  statute, 
(2)  that  there  had  been  a  part  performance  which  took  the 
case  out  of  the  operation  of  the  statute,  and  (3)  because  the 
alleged  trust  was  a  resulting  trust. 

On  the  31st  of  January,  1884,  the  court  entered  an  order 
overruling  the  demurrers  of  Margaret  and  Margaretta  Oyster, 
sustaining  the  excep>  ions  to  the  plea  of  Simon  EL  and  the  first 
exception  to  the  answer  of  George  Oyster,  overruling  the 
other  exceptions  to  the  answer,  and  giving  the  defendant 
Simon  K  leave  to  answer  in  twenty  days.  Tfee  opinion  of 
the  court  on  these  points,  delivered  by  Judge  Treat,  is  found 
in  19  Fed.  Bep.  849. 

On  the  4th  of  February,  1884,  the  plaintiffs  filed  a  reply  to 
the  answer  of  George  Oyster;  and  on  the  18th  of  the  same 
month  Simon  K.  Oyster  filed  an  answer  to  the  biU,  in  which 
he  admitted  many  of  the  facts  alleged  in  the  bill,  among 
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others  that  he  never  paid  any  of  the  consideration  named 
in  the  deed  to  him ;  and  averred  that  it  was  never  expected 
of  him  that  he  should  pay  it,  bat,  on  the  contrary,  it  was  nn* 
derstood  that  David  K.  should  pay  it.  He  further  admitted 
that  he  conveyed  the  property  in  dispute  to  the  defendant 
George  Oyster,  but  denied  that  he  violated  any  trust  in  so 
doing,  and  further  denied  any  confederacy  or  any  intention  on 
his  part  to  commit  any  wrongful  acts,  in  the  transaction,  or  to 
violate  any  trust  reposed  in  him. 

Eeplication  was  also  filed  to  this  answer;  and  the  case  being 
thus  at  issue  a  considerable  amount  of  testimony  was  taken.  The 
case  was  heard  upon  the  pleadings  and  proofs,  and  arguments 
of  counsel,  and  on  the  first  of  December,  1884,  the  Circuit 
Court  entered  a  decree  dismissing  the  bill  of  complaint,  with- 
out prejudice  to  any  rights  that  the  parties  might  have  in 
the  final  administration  of  the  trusts  which  were  found  to 
have  devolved  on  the  defendant  George  Oyster,  by  the  deed 
from  Simon  K.  and  the  aforesaid  contract  of  March  3, 1868, 
modifying  the  will  of  Abraham  Oyster,  deceased.  The  opin- 
ion of  the  court,  delivered  by  Judge  Treat,  is  found  in  22  Fed. 
Bep.  628.    An  appeal  from  that  decree  brings  the  case  here. 

The  theory  upon  which  this  suit  is  prosecuted  is,  that  the 
oomplainants  are  the  owners  in  equity  of  thd  real  estate  de- 
scribed in  the  bill,  the  consideration  for  it  having  been  paid  by 
the  distributive  share  of  the  complainant  David  K.  Oyster,  in 
bis  father's  estate;  that  part  of  the  property  described  was  bid 
oflf  at  the  sale  in  1869  by  Simon  K.  Oyster,  for  the  benefit  of 
the  children  of  David  K.,  and  the  remainder,  which  was  the 
one-fourth  part  of  the  lands  in  Oyster  prairie  set  apart  as  the 
share  of  David  K.,  was  bid  oflf  at  the  sale  by  the  heirs ;  that 
all  that  property  was  deeded  to  Simon  K.,  as  trustee  for  David 
K.  and  his  children,  the  conveyance  not  proceeding  directly  to 
the  beneficiaries,  because,  under  the  law  of  Missouri,  David  K., 
being  administrator  of  the  estate,  could  not  convey  to  himself 
individually,  and  his  children  at  that  time  were  minors ;  and 
that  the  conveyance  of  the  property  by  Simon  K.  to  the  de- 
fendant George  Oyster  was  charged  with  those  trusts.  The 
real  defence  of  George  Oyster  is,  that  David  K.  Oyster  was  i'l 
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arrears  to  the  estate  in  a  large  sum,  and  for  that  reason  his 
share  in  the  estiite  of  their  father  was  conveyed  to  Simon  K., 
as  trustee,  charged  with  that  sum ;  and  that  he  himself  now 
holds  the  property,  by  conveyance  from  Simon  K.,  charged 
with  the  lien  of  himself,  Margaret  and  Margaretta,  executrix 
of  Simon,  deceased,  for  the  unpaid  portion  of  the  purchase 
price  from  David  K.  The  court  below  found  that  the  evi- 
dence did  not  sustain  complainant's  theory  of  the  case,  and 
accordingly  dismissed  the  bill  without  prejudice  to  the  rights 
of  the  parties  in  the  final  administration  of  the  trust  devolved 
upon  George  Oyster  by  the  deed  to  him  from  Simon  K.,  and 
under  the  contract  of  March  3,  1868,  amendatory  of  the  will 
of  Abraham  Oyster. 

As  the  whole  question  in  the  case  is  one  of  fact,  we  have 
given  the  evidence  a  very  careful  examination.  Certain  facts 
are  undisputed,  or  are  clearly  proven.  Abraham  Oyster  died 
testate  in  Missouri  in  1862,  leaving  a  large  amount  of  property 
in  that  State,  in  Illinois  and  in  Pennsylvania.  He  left  four 
children  surviving  him,  Margaret,  Simon,  George  and  David 
K.  A  few  years  before  his  death  he  had  made  certain  ad- 
vancements to  Margaret,  George  and  Simon,  but  had  advanced 
nothing  to  David  K.  By  his  will  he  made  further  prefer- 
ences in  favor  of  George  and  Margaret,  bequeathing  to  them 
$10,000  apiece,  and  then  dividing  the  remainder  of  the  estate 
equally  among  the  four  children.  The  clause  in  the  will  relat- 
ing to  the  share  of  David  K.  was  worded  somewhat  peculiarly, 
as  follows :  "  It  is  my  will  that  the  portion  that  falls  to  my 
son,  David  K.  Oyster,  my  executors  shall  so  dispose  of  as 
that  only  the  interest  annually  shall  be  paid  to  him."  We 
need  not  stop  here  to  consider  the  legal  effect  of  that  clause. 
But  the  evidence  clearly  shows  that,  until  a  very  recent  period, 
the  understanding  of  all  the  legatees  was,  that  it  conveyed 
to  David  K.  only  a  life  estate  in  the  share  coming  to  him, 
with  a  remainder  over  to  his  children.  The  foregoing  facts 
are  thus  stated  in  the  forefront  of  the  opinion,  because  upon 
them  hinges  much  that  is  to  follow. 

As  is  usual  when  there  has  been  an  unequal  division  of  an 
estate  among  the  children  of  the  testator,  those  receiving  the 
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smaller  shares  were  dissatisfied  with  th^  wilL  Acoordingly, 
we  find  Simon  Oyster  bringing  a  snit  to  set  the  will  aside  and 
have  it  declared  null  and  void.  Before  that  snit  was  termi- 
nated Simon  Oyster  died,  leaving  a  will  by  whioh  he  ap- 
pointed his  widow  (who  was  also  named  Margaret  and  who 
is  the  '^  Margaretta  "  throughout  these  proceedings — so  call^ 
because  she  was  small  of  stature,  and  to  distinguish  her  from 
the  other  Margaret)  executrix  of  his  estate.  Throughout  the 
subsequent  transactions  relating  to  the  estate  of  Abraham 
Oyster,  Margaretta  represented  the  share  that  fell  to  Simon. 
To  all  intents  and  purposes  she  was  treated  by  tbe.  other 
legatees  as  the  legal  representative  of  Simon,  and  has  been  so 
treated  by  them  up  to  this  time. 

The  unequal  distribution  of  the  estate  of  Abraham  Oyster 
by  his  will  and  the  suit  of  Simon  to  set  it  aside  brought  about 
the  agreement  in  writing  of  March  3, 1868,  amendatory  of  the 
will.  The  object  of  that  agreement  was  to  place  the  children 
of  Abraham  Oyster  on  a  comparatively  equal  footing  respect- 
ing the  estate,  and  to  compromise  the  suit  of  Simon;  for  the 
understanding  of  the  parties  was,  that  that  suit  did  not  abate 
by  his  death.  That  agreement  is  as  averred  in  complainant's 
bill ;  but  to  make  its  terms  fully  understood  it  may  be  Neces- 
sary to  advert  to  certain  facts  brought  out  by  the  evidence. 
As  already  stated,  Abraham  Oyster,  in  his  lifetime,  had  madb 
advancements  to  Margaret,  Simon  and  Greorge,  but  had  never 
advanced  anything  to  David  E.  Those  advancements  appear 
to  have  been  made  in  the  years  1858.  or  1859.  Accordingly, 
the  first  consideration  moving  in  the  agreement  was  to  place 
David  E.  on  a  comparatively  equal  footing  with  his  brothers 
and  sister.  The  agreement,  therefore,  provided  that  Margaret^ 
Margaretta,  executrix,  and  George,  should  quitclaim  their 
interests  to  David  E.  in  the  following  property  belonging  to 
the  estate:  (1)  Six  hundred  and  forty  acres  of  unimproved 
land  in  Lewis  County,  Missouri  (known  as  a  portion  of  the 
"  Oyster  prairie  "  lands,  in  the  subsequent  proceedings) ;  and 
(2)  three  hundred  and  twenty  acres  of  land  in  Pike  County, 
Illinois.  Certain  particularly  described  property  in  La  Grange, 
Missouri,  known  as  the  '^saw-mill "  property,  was  to.be  sold 
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to  David  K.  for  $1125 ;  and  he  was  to  receive  further  the 
sum  of  $5000  out  of  the  estate.  In  consideration  of  this 
equalization  of  the  shares  in  the  estate,  Margaret  and  George 
still  retained  a  slight  advantage  over  the  other  two  heirs. 
True,  they  relinquished  the  bequests  of  $10,000  made  to  each 
of  them  by  the  will  of  their  father ;  but  it  was  part  of  the 
agreement  that  they  were  each  to  receive  from  David  K.  and 
Margaretta,  executrix,  etc.,  $2500,  or  $1250  apiece  from  each 
of  them.  By  the  t^rms  of  the  agreement  the  will,  as  thus 
modified,  was  to  be  carried  out.  That  is,  the  other  property 
of  the  estate  was  to  be  sold  and  the  proceeds  divided  equally 
among  the  four  legatees. 

Regarding  subsequent  events  in  the  distribution  of  the 
estate,  there  is  some  dispute.  But  we  think  the  evidence, 
fairly  and  reasonably  considered,  warrants  us  in  finding  the 
following:  As  before  stated,  George  Oyster  was  one  of  the 
executors  of  his  father's  will.  In  the  management  and  set- 
tling up  of  his  father's  estate  in  Illinois  and  Pennsylvania  he 
had  fuU'and  absolute  control.  He  was  the  leading  spirit  of 
the  family,  and,  in  the  matter  of  the  estate,  whatever  was 
said  or  done  by  him  was  acquiesced  in  by  his  sister  Margaret 
and  his  sister-in-law  Margaretta.  He  conceived  the  idea, 
either  originally  or  after  taking  the  advice  of  counsel,  that  the 
agreement  of  March  3, 1868,  was  not  valid  and  binding  upon 
the  parties  to  it,  for  the  reason  that  Margaretta,  as  executrix^ 
had  no  power  to  make  any  agreement  or  conveyance  that 
would  be  binding  upon  minor  heirs.  Accordingly,  while  the 
subsequent  proceedings  in  the  settlement  of  the  estate  were 
carried  out  on  the  basis  of  the  equality  of  interests  represented 
by  the  contract  of  March  3, 1868,  the  proc^dings  authorized 
by  that  contract  were  not  adhered  to.  No  quit-claim  deeds 
were  made  to  David  K.  for  the  320  acres  of  land  in  Illinois, 
or  the  640  acres  in  Lewis  County,  Missouri ;  nor  did  David  K. 
receive  the  $5000  from  the  estate,  according  to  the  terms  of 
the  contract.  But  an  oral  agreement  was  reached  at  some 
time  after  the  date  of  the  contract  and  prior  to  the  15th  of 
November,  1869,  (the  precise  date  not  being  readily  ascertain- 
able, nor  is  it  material,)  by  which  the  interest  of  David  K.  in 
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the  estate  in  Illinois  and  Pennsylvania  was  to  be  concentrated 
in  what  was  known  as  the  "  home  farm  "  of  Abraham  Oyster, 
(at  that  time  and  since  the  residence  of  Diavid  E.) ;  and  at  the 
forthcoming  sale  on  said  15th  of  November,  1869,  David  K. 
was  to  bid  it  in  for  $12,000.  The  other  property  mentioned 
in  the  agreement  of  March  3, 1868,  that  was  to  go  to  David 
K.,  was  also  to  be  bid  in  by  him  at  that  sale.  This  arrange- 
ment was  made  because  it  was  believed  by  the  beneficiaries 
under  the  will  that  David  E.'s  share  of  the  estate  could  not 
be  paid  to  him  in  money  under  the  clause  of  the  will  above 
quoted,  but  might  be  put  into  real  estate  for  his  benefit  during 
his  lifetime  with  a  remainder  over  to  his  children ;  and  for  the 
further  reason  that  it  was  doubted  if  any  conveyance  could 
be  made  to  David  K.  by  the  other  legatees  that  would  bind 
the  minor  heirs  of  David  E.  and  of  Simon,  especially  by 
Margaretta,  as  executrix.  This  theory  harmonizes  best  with 
all  the  testimony  in  the  case,  and  is  borne  out  by  a  letter  of 
George  Oyster  to  David  E.,  dated  at  his  Pennsylvania  home, 
June  11,  1868,  wherein,  after  referring  to  the  condition  of 
affairs  in  relation  to  the  estate,  and  particularly  to  the  man- 
ner in  which  he  understood  the  distribution  should  be  made 
by  David  E.  in  the  settlement  of  it,  he  says : 

"Simon  having  brought  an  action  to  test  the  validity  of 
Father's  will.  His  Executrix  is  a  Legal  party  to  the  articles  of 
Agreement  we  have  Entered  into,  having  made  his  objection 
in  said  suit  a  part  of  the  consideration  upon  which  our  agree- 
ment was  based  whereby  his  Executrix  represents  all  the 
interest  that  Simon  has  or  may  have  had  to  any  and  all  Inter- 
est arising  to  Simon  of  Father's  Estate,  in  the  property  con- 
tained or  embraced  in  said  agreement. 

"  The  minor  or  other  children  of  Simon  are  all  represented 
By  Simons  Executrix  and  when  you,  as  administrator  of 
Fathers  Estate,  proceed  under  an  order  of  sale  from  the  court 
in  pursuance  of  Father  will,  you  are  the  proper  party  to  sell 
and  make  all  the  titles  for  all  the  property  Belonging  to  said 
Estate  and  after  having  done  so  and  received  the  proceeds 
arising  from  such  sale  and  you  make  or  are  ready  to  make 
Distribution  of  the  same  that  Simon  Executrix  on  receiving 
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his  share  or  Interest  arising  therefrom  that  her  release  to  yon 
will  be  all  that  will  be  necessary  to  forever  exclude  any  and 
all  heirs  of  Simon  from  any  further  claim.  Such  is  certainly 
the  law  here  She  having  her  Letters  Testamentary  Issued 
here.  Kow  the  only  question  that  presents  itself  to  my  mind 
is  whether  the  Laws  of  your  state  will  recognize  acts  legally 
done  by  her  here  as  of  the  same  force  and  effect  *there,  if  not, 
then  her  signature  and  acknowledgment  to  the  agreement  can 
be  of  no  value  and  the  whole  agreement  become  void,  as  it 
was  not  the  intention  of  any  of  the  parties  to  it  at  the  time  of 
making  it  that  it  should  be  confined  in  its  effect  to  the  prop- 
erty in  this  state;  and  in  regard  to  the  farm  on  which  you 
live  You  will  best  make  Title  to  some  other  person  who  will 
return  the  title  to  you,  or  have  title  through  an  order  of  the 
court.  I  am  of  the  Opinion  that  Simon's  Executrix  would  not 
be  vested  with  power  to  join  us  in  making  title  to  you  for 
property  there  that  would  exclude  the  minor  children  from 
claiming  thereafter.  I  hold  that  the  power  to  become  a  com- 
petent party  to  the  agreement  by  which  real  Estate,  is  disposed 
of  arose  from  Simon's  own  act  in  filing  Exceptions  to  the 
manner  in  which  Father  disposed  of  his  property  in  which  he 
was  interested  in  the  final  Distribution  and  that  in  the  Bal- 
ance of  the  property  she  is  not  legally  qualified  to  do  anything 
more  than  receive  the  share  due  Simon  and  release  the  Execu- 
tors and  Administrators  therefrom. 

^'  In  making  or  having  title  made  to  the  farm  you  should 
have  it  made  so  that  the  trust  vested  in  the  executors  by 
father  can  be  discharged  and  all  your  interest  in  the  moneys 
arising  from  the  sales  of  real  estate  can  be  invested  in  that 
property  in  pursuance  of  the  will,  otherwise  the  interest  aris- 
ing out  of  this  property  here  would  have  to  continue  in  the 
possession  of  the  executor  as  trustee  which  is  not  desirable.  I 
wish  it  so  arranged  that  your  shares  shall  be  vested  in  that 
farm,  and  the  trust  closed  in  it." 

The  sale  of  the  property  was  made  by  David  K  as  adminis- 
trator, as  advertised,  on  the  16th  of  November,  1869.  For 
tlie  purpose  of  making  plain  the  facts  connected  with  that 
sale  we  will  divide  the  lands  sold  into  eight  parcels,  following 
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in  this  respect  the  division  made  by  counsel  for  appellees,  viz. : 
(1)  Lands  sold  to  strangers;  (2)  certain  property  in  La  Grange; 
(8)  the  saw-mill  property  in  La  Grange ;  (4)  the  640-acre  tract 
in  Lewis  County,  Missouri,  which,  under  the  contract  of  March 
3, 1868,  was  to  be  quit-claimed  to  David  K ;  (6)  the  ^  home 
farm;"  (6)  about  40  acres  five  or  six  miles  southeast  of  La 
Grange,  known  as  the  "  Durgin  Creek  property ; "  (7)  about 
45  acres  of  land  near  La  Grange,  or  as  it  is  frequently  desig- 
nated, ^^  the  tract  back  of  town ; "  and  (8)  prairie  lands  and 
timber  lands,  unimproved,  aggregating  about  2200  acres.  It 
may  be  well  to  state  here,  also,  that  the  property  in  dispute 
comprises  parcels  3,  4,  5,  6  and  7,  and  the  one-fourth  part  of 
parcel  8. 

It  was  found,  however,  that,  under  the  laws  of  Missouri, 
David  K.  could  not  bid  in  any  property  at  the  sale,  because 
be  was  the  administrator  of  the  property  to  be  sold.  Without 
going  into  the  details  of  the  transactions  on  the  day  of  the 
sale,  or  referring  particularly  to  all  of  the  evidence  upon 
which  our  judgment  is  based,  it  is  sufficient  to  say  that,  in  our 
opinion,  the  evidence,  fairly  and  reasonably  considered,  shows 
that  Simon  E.  Oyster  was  selected,  and  mutually  agreed  upon 
by  all  parties  in  interest,  to  represent  the  share  of  David  E. 
in  the  bidding  in  of  the  property  which  had  been  selected  for 
that  share.  Under  that  arrangement  Simon  E.  bid  icf  parcels 
8, 4,  5,  6  and  7,  as  above  designated.  Parcel  4  was  bid  in  at 
$5  per  acre,  $3200 ;  but,  in  reality,  it  matters  nothing  what 
the  price  of  it  was,  for  It  was  purely  a  pro  foiyTui  proceeding 
for  the  purpose  of  ultimately  passing  the  title  to  it  to  David 
E.'s  share,  in  pursuance  of  the  agreement  for  the  equalization 
of  the  shares  that  was,  at  that  time,  being  carried  out  in 
apparent  good  faith.  That  parcel,  as  was  also  parcel  3,  was 
bid  in  by  Simon  E.,  as  trustee  for  the  share  of  David  E.,  to 
effectuate  the  same  purpose  as  was  originally  intended  to  be 
accomplished  by  quit-claim  deeds  which  were  contemplated  by 
the  agreement  of  March  3,  1868;  and  this  proceeding  was 
adopted  in  preference  to  quit-claim  deeds  from  the  other  lega- 
tees, as  being  safer  and  in  accordance  with  the  law,  as  the  par- 
ties then  understood  it,  as  already  stated.    We  say,  therefore. 
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that^  aooording  to  oar  view  of  the  evidence,  parcel  4  was  to 
be  conveyed  to  David  El.  to  assist  in  making  his  share  of  the 
estate  equal  to  those  of  the  other  legatees;  and  that,  in  that 
view  of  the  case,  the  price  bid  for  the  land  was  immaterial, 
inasmuch  as  that  tract  of  land  was  regarded  as  being  fully 
paid  for  by  David  K.'s  share. 

Parcel  3  was  to  be  paid  for  at  the  price  stated  in  the  agree- 
ment of  March  3, 1868,  to  wit,  $1125 ;  and  in  the  final  settle- 
ment of  the  estate  that  sum  was  to  be  charged  against  the 
share  of  David  K. 

Parcel  2  was  bid  in  for  the  benefit  of  Oeorge,  Margaret  and 
Margaretta,  executrix,  etc.,  and  was  to  be  accounted  for  by 
them  at  $6000.  To  equalize  David  E.'s  share  with  that  trans- 
action, it  was  to  receive  parcels  6  and  7.  Parcel  6,  known  as 
the  "  Durgin  Creek  property,"  was  valued  at  $10  per  acre,  or 
$400;  and  parcel  7  at  $35  per  acre,  or  $1575— $1975  for 
both  tracts,  or  practically  equal  to  one-third  of  the  value  of 
parcel  2.- 

Parcel  1,  as  we  have  stated,  represents  land  sold  to  various 
persons  other  than  the  legatees.  The  amount  realized  from 
the  sale  of  those  parcels  was  $4920.  It  was  found,  however, 
during  the  progress  of  the  sale,  that  the  land  was  not  bringing 
what  the  heirs  thought  it  ought  to  bring.  Accordingly,  it 
was  arranged  that  any  tract  which  should  not  sell  for  about 
its  full  value  should  be  bid  in  by  one  or  the  other  of  the  heirs, 
it  mattered  not  which,  for  the  benefit  of  all ;  and  that  at  the 
conclusion  of  the  sale  the  lands  thus  bought  in  should  be 
divided  into  four  parcels,  as  nearly  equal  in  value  as  could  be 
ascertained. 

That  arrangement  was  carried  out;  the  remainder  of  the 
lands,  aggregating  about  2200  acres  (parcel  8),  were  bought 
in  promiscuously  by  the  heirs;  and  they  were  afterwards 
divided  into  four  equal  parts,  according  to  their  value,  by 
three  appraisers  and  a  surveyor  appointed  by  the  heirs.  One 
of  those  parts  was  selected  by  Margaret ;  another  by  MargSr 
retta,  executrix ;  a  third  by  Qeorge ;  and  the  fourth  was  left 
for  the  share  of  David  K.  Deeds  were  made  by  David  K.,  as 
administrator,  to  Margaret,  Margaretta  and  Gteorge  for  their 
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Tespeotive  parts  of  those  lands.  The  other  part,  allotted  tO' 
the  share  of  David  K.,  was  induded  in  the  deed  from  David 
K,  as  administrator,  to  Simon  K.,  trostee  for  David  K's 
share.  Thus,  the  sale  and  division  of  the  lands  belonging 
to  the  estate  were  completed.  We  have  said  that  we  would 
not  refer  partioolarly  to  all  of  the  evidence  in  the  case 
bearing  upon  this  sale  and  division  of  the  property.  One 
part  of  it  we  desire  to  speak  of,  viz.,  a  letter  from  Oeorge 
byster,  dated  at  La  Grange,  Missouri,  November  20,  1869, 
(five  days  after  the  sale,)  addressed  to  his  daughter,  Annette, 
at  their  home  in  Pennsylvania.  In  this  letter  he  speaks  par- 
ticularly of  the  transactions  relating  to  the  sale  and  division  of 
the  property,  saying,  among  other  things,  the  following:  "  On 
Monday  last  was  the  sale.  We  went  to  Monticello  and  com- 
menced selling  about  11  o^olock.  The  farm  at  the  river  was 
sold  first,  or  rather  knocked  down,  at  $12,000.  There  was  no 
stranger  bid  on  it.  We  sold  near  $5000  worth  of  Lands  all 
below  what  they  are  worth,  3  pieces  of  80  Acres  Each  Brought 
$14.75  &  15$  per  acre,  I  have  since  Been  told  were  worth  18 
to  20$  per  acre.  I  think  the  Balance  was  knocked  down  at 
prices  running  from  4$  to  13.50.  There  was  2300  Acres  sold 
besides  what  David  had  selected  which  sold  at  $5  per  acre 
(640  acres)  and  400  acres  we  sold  strangers,  we  have  this 
morning  agreed  on  the  Balance  of  the  Property  unsold,  we 
have  agreed  to  Divide  the  prairie  and  timber  Lands  Equally  by 
havTng  3  men  to  divide  it  for  us,  and  the  property  at  the  river. 
David  gets  the  Farm  at  $12,000  and  45  Acres  of  Land  at  35$ 
per  acre  and  40  Acres  timber  land  8  miles  from  From  LaGrange 
at  $10  per  acre ;  and  Margaret,  Simon's  Wife  and  me  take  the 
town  property  at  $6000  and  we  pay  David  $200  for  his  share 
of  some  shops  on  the  lots.  The  arrangement  is  satisfactory  to 
all  of  us  and  Z  think  will  change  this  Estate  from  a  sinking 
fund  to  supporting  itself." 

This  letter,  written  about  the  time  the  transactions  to  which 
it  refers  occurred,  is  of  vastly  more  value,  as  evidence,  than  the 
statements  of  witnesses  as  to  the  same  occurrences  made  many 
years  afterwards,  when  differences  had  arisen  and  their  minds 
^ere  more  or  less  prejudiced  in  favor  of  their  own  interests. 
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Moreover,  it  is  in  entire  accord  with  the  evidence  introduced 
by  David  E.,  many  of  whose  witnesses  had  been  familiar  with 
the  transactions  concerning  which  they  testified,  and  were 
apparently  represen^tive  men  in  the  community  where  those 
transactions  occurred.  Some*  of  them  had  purchased  land  at 
the  sale  in  November,  1869,  and  most  of  them  had  been  at  that 
sale  and  saw  what  was  taking  place.  Nor  is  their  evidence 
contradicted  materially  by  Margaret  Oyster,  one  of  the  de- 
fendants herein,  who,  though  not  remembering  very  many 
things  connected  with  the  transaction  very  definitely,  testified 
that  she  '* always  thought  David  should  have  the  'home 
farm ; ' "  and  that  on  the  way  home  from  the  sale  she  heard 
David  say  he  wanted  that  farm  for  his  children.  Indeed,  the 
general  c^ect  of  the  testimony  in  support  of  the  conclusion  at 
which  we  have  arrived,  on  this  point,  is  not  shaken  by  any 
evidence  in  the  record,  either  oral  or  documentary,  and  George 
Oyster  himself,  unconsciously,  perhaps,  corroborates  it  in  his 
testimony. 

Upon  this  branch  of  the  case,  therefore,  we  say,  that  our 
conclusion  is  in  aocordanoe  with  complainant's  theory  of  the 
case.  We  think  there  can  be  no  reasonable  doubt  but  that 
parcels  8,  4,  6,  6  and  7,  as  above  designated,  were  bought  in 
at  the  sale  by  Simon  K.  Oyster,  as  trustee  for  the  share  of 
David  K. ;  that  parcel  4  went  to  David  K.'s  share  of  the 
estate  towards  equalizing  that  share  with  the  shares  of  the 
other  heirs  who  had  received  advancements  for  more  than 
that  amount  a  few  years  before  the  death  of  Abraham  Oyster, 
and  was,  therefore,  fully  paid  for ;  that  parcels  5  and  6  went 
to  David  K.'s  share,  while  parcel  2  went  to  Margaret,  Mar- 
garetta,  executrix,  and  George,  thus  practically  equalizing  the 
shares  in  those  transactions ;  that  parcels  3  and  S  were  bought 
in  for  the  benefit  of  David  K.'s  share — the  former  at  $1125 
and  the  latter  at  $12,000;  and  that  parcel  8  was  equally 
divided  among  the  heirs,  according  to  its  value.  With  re8f>ect, 
then,  to  parcels  4,  6,  7  and  the  one-fourth  part  of  parcel  8,  we 
think  the  evidence  shows  that  they  have  been  fully  paid  for 
by  David  K.'s  interest  in  the  estate  of  his  father,  in  accordance 
with  the  will  and  the  subsequent  modifying  agreements ;  that 
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Simon  E.  took  a  deed  for .  them  as  tfastee  for  the  interest  of 
David  E. ;  and  that  the  transfer  of  those  tracts  from  Simon 
K  to  Greorge  was  charged  with  the  same  trust 

With  respect  to  parcels  8  and  5,  that  is,. the  "saw-mill  prop- 
erty'' and  the  "  home  farm,''  we  are  equally  clear  that  they 
were  bid  oflf  by  Simon  K.  Oyster  for  the  benefit  of  the  share 
of  David  K.,  were  deeded  to  him  as  such,  and  were  conveyed 
by  him  to  the  defendant  George  Oyster  charged  with  that 
trast.  The  only  difficulty  on « this  point  is  bb  to  whether  the 
consideration  for  those  two  pieces  of  property  was  fijUy  paid 
by  the  interest  of  David  E.  in  his  father's  estate. 

As  already  stated,  those  two  pieces  of  property  were  to  be 
paid  for  at  $1125  and  $12,000  or  $13,125.  Under  the  agree- 
ment modifying  the  will,  however,  David  E.  was  to  receive 
$5000  cash  from  the  estate  and  also  320  acres  of  land  in 
Dlinois.  He  never  received  either  of  those  items;  but  their 
value  was  intended  to  be  concentrated  in  the  "  home  farm." 
It  is  shown  by  the  evidence  that  the  title  to  160  acres  of  the 
820  in  lUinois  failed,  through  some  delinquent  tax  proceedings^ 
and  that  Gteorge  Oyster,  as  executor,  sold  the  other  160  acres, 
receiving  therefor,  it  seems,  the  sum  of  $1800.  Thus  at  least 
$6800  was  paid  on  parcels  3  and  5,  by  the  equalization  pro- 
ceedings, leaving  but  $6325  due  to  the  estate  for  those  two 
pieces  of  property.  This  sum  represents  an  asset  of  the  estate 
of  Abraham  Oyster,  deceased.  In  the  administration  of  his 
execiftorship  in  Illinois  and  Pennsylvania,  George  Oyster 
received  a  considerable  amount  of  money  —  the  exact  amount 
not  being  ascertainable  from  the  present  record,  because  he 
does  not  appear  to  have  made  a  final  settlement  of  his  execu- 
torship. That  sum  also  represents  an  asset  of  the  estati^. 
Likewise  the  amount  received  by  David  E.  from  the  sale  ctf 
the  personalty  of  the  estate  represents  an  asset. 

At  the  sale  on  Nov.  15, 1869,  certain  lands  (parcel  1)  were 
sold  to  strangers  for  $4920.  According  to  the  evidence  herein, 
that  sum  was  paid  to  Gteorge  Oyster  and  is,  therefore,  charge- 
able against  him  as  an  asset  of  the  estate.  These  assets  are 
the  portion  of  the  estate  which,  under  the  will  and  the  modi- 
fying agreements,  was  to  be  equally  divided  among  the  four 
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legatees.  Again,  running  through  the  long  period  of  years 
since  the  death  of  Abraham  Oyster,  considerable  money  has 
been  paid  out  for  taxes,  etc.,  both  by  George  Oyster  and 
David  K.,  on  property  belonging  to  the  estate.  We  are  not 
able  from  the  present  record  to  ascertain  the  exact  amounts 
paid  by  each. 

There  should,  therefore,  be  an  accounting  between  Gteorge 
Oyster  and  David  K.  before  there  can  be  any  exact  settlement 
of  the  estate  as  to  them. 

As  r^pects  Margaret  Oyster  and  Margaretta,  executrix, 
etc.,  we  are  of  the  opinion  that,  as  against  David  K.'s  share  in 
the  estate,  they  have  no  claim  whatever.  Although  made 
defendants  in  this  suit,  they  did  not  defend,  except  to  file  a 
demurrer,  which  was  overruled;  and  they  never  answered. 
They  have  had  their  day  in  court,  as  regards  David  K.  Oyster 
and  his  share  of  the  estate;  and  any  claim  which  either 
or  both  could  have  asserted  against  him  cannot  now  be 
prosecuted. 

It  will  be  observed  that  We  have  not  seen  fit  to  determine 
the  legal  effect  of  the  will  of  Abraham  Oyster,  or  the  modify- 
ing contr^t  of  March  3, 1868.  We  have  proceeded,  rather,  on 
the  real  intention  of  the  parties,  as  manifested  by  that  agree- 
ment and  the  subsequent  oral  agreements  shown  by  the  evi- 
dence to  have  existed.  Those  agreements  when  made  were 
fair  tp  all  interested,  and  having  been  acted  upon  and  acqui- 
esced in  by  every  one  concerned  for  a  long  period,  ought  to 
be  taken  as  the  basis  of  the  final  settlement. 

It  is  certainly  for  the  interest  of  all  concerned  that  litiga- 
tion over  this  estate  should  cease.  Nearly  thirty  years  have 
elapsed  sin^'e  the  death  of  Abraham  Oyster,  and  nearly  the 
whole  of  that  period  has  been  spent  in  litigation  by  his  chil- 
dren over  the  property  disposed  of  by  his  will.  Animosities 
have  been  engendered  by  these  proceedings,  and  a  total  es- 
trangement now  exists  between  the  brothers  Greorge  and 
David  K.  Moreover,  the  title  to  a  large  amount  of  valuable 
property  has  been  in  dispute  all  that  time.  The  interests  of 
the  community,  no  less  than  the  interests  of  the  parties,  require 
that  there  should  be  an  end  of  litigatio  i  respecting  it. 
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The  decree  of  the  court  helow  is  revereedj  with  directions  to 
enter  a  decree  enjoining  the  defendwnt  Oeorge  Oyster  from, 
further  prosecution  of  his  suit  in  ejectrnenty  and  decreeing 
that  he  convey  to  David  -ff".,  for  the  term  of  his  natural 
life^  with  remainder  over  to  his  children^  parcels  4^  6^7  and 
the  one  fourth  part  of  parcel  8y  freed  from  all  claim  j  lien 
or  encumbrance  whatsoever;  and  that  he  also  convey  in  like 
manner  the  "  saw-mill "  property  in  La  Gromge  and  the 
** hx>me  farmy^  subject  to  any  daim  which  may  le  found 
due  him,  from  David  K.^s  share  in  the  estate^  upon  a  final 
accounting  to  he  had  of  the  ^natters  between  them.  There 
should  be  a  reference  to  a  master  to  ascertain  the  eaBcmt 
amount  due  the  estate  from^  the  administratorship  of 
David  K.  cmd  the  executorship  of  Oeorge  Oyster;  also  the 
amounts  of  taxesy  etc^paid  by  both  of  them;  and  the  $1260^ 
due  from  Damd  K.  to  Oeorge^  under  the  modifying  agree- 
mentSy  should  also  be  taken  into  consideration^  to  the  end 
that  afuU  and  final  settlement  between  ihem  mxvy  be  ef- 
fected j  and  it  is  so  ordered. 


No.  134.  Oyster  u  Oyster.  This  case  is  supplementary  to  No. 
133.  The  case  is  this :  After  the  decree  of  December  1^  1884,  in 
No.  133  was  entered  in  the  Circuit  Court,  to  wit,  April  15, 1885,  the 
complainants  filed  a  new  bill  containing  substantially  the  same 
allegations  with  respect  to  the  resulting  trust  in  George  Oyster  as 
did  the  bill  in  No.  133,  with  certain  others  relating  to  an  account- 
ing ;  and,  seeking  to  enforce  that  same  trust,  the  bill  prayed  for  an 
accounting  with  respect  to  the  matters  in  difference  between  them, 
and  for  a  decree  for  the  conveyance  of  the  lands  in  dispute  to  the 
complainants,  subject  to  whatever  lien  might  be  found  to  exist,  if 
any,  for  any  balance  which  might  be  found  due  the  estate  from 
David  K.  Oyster,  on  such  accounting. 

To  so  much  of  the  bill  as  sought  an  enforcement  of  the  resulting 
trust,  George  Oyster  filed  a  plea  in  bar,  setting  up  the  former  ad- 
judication in  No.  133.  At  the  argument  on  this  plea,  the  case  was 
treated  as  if  a  demurrer  had  been  filed  to  it,  and  it  was  held,  Mr. 
Justice  Brewer  (then  Circuit  Judge)  delivering  the  opinion,  that 
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the  plea  was  good ;  and  the  bill  was  dismissed.    28  Fed.  Rep.  909. 
From  that  decree  of  dismissal  this  appeal  was  prosecuted. 

We  are  entirely  convinced  that  the  decree  of  the  court  below,  in 
this  case,  was  correct.  The  merits  of  the  questions  relating  to  the 
resulting  trust  in  George  Oyster  were  adjudicated  by  the  Circidt 
Court  iu  No.  133,  against  the  complainants ;  and  so  long  as  that 
decree  remained  unreversed  they  were  concluded  by  it.  Those 
questions  were  res  judicata  in  that  court  As  the  question  of 
accounting  was  subsidiary  to,  and  dependent  upon,Jbhe  establish- 
ment of  that  resulting  trust,  it  was  proper  to  dismiss  the  bill  as  to 
that  feature  of  the  case  also. 

It  may  be  proper  to  add,  in  this  connection,  that  the  disposition 
made  by  us  of  No.  133,  above  set  forth,  practically  gives  the  com- 
plainants all  they  seek  in  this  supplementary  case ;  and  as  it  ia 
clear  that  the  real  issues  involved  in  this  case  are  the  same  as  in 
No.  133,  the  decree  hereip  is 

JffirfMd. 

Mr.  James  H.  Anderson  submitted  for  appellants. 

Mr.  D.  P.  Dyer  submitted  for  appellees. 


MARCHAND  v.  GRIFFOK 

BBBOB    TO    THB    OIBOUIT   OOUBT  OF  THE  UNITBD  8TATB8  VOB  THB 
EASTERN  DISTBIOr  OF  LOmSIANA. 

No.  Ifli.    Argtiod  and  ■ubmltted  DMember  19, 1800.  ^Deddad  lUjr  85, 1801. 

In  Louisiana  a  married  woman,  sued  upon  a  promissory  note  signed  by  ber, 
apd  defending  upon  the  ground  that  the  debt  contracted  In  ber  name  did 
not  enure  to  her  benefit  or  the  benefit  of  her  separate  estate  has  the  bni^ 
den  of  proof  to  establish  tliat  defence. 

A  married  woman  having  been  authorized  by  ber  husband  and  a  District 
Court  in  Louisiana  to  borrow  money  and  to  give  her  note  secured  by 
mortgage  on  her  separate  property  for  its  repayment,  is  not  estopped 
thereby  from  setting  up,  in  an  action  on  the  note  and  mortgage,  tliat  the 
debt  did  not  enure  to  her  benefit  ot  the  benefit  of  her  separate  wtate, 
and  from  averring  and  showing  facts  which  constitute  a  fraud  upon  her 
in  law,  although  the  word  fraud  is  not  used  in  her  plea :  and  if  it  appear 
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that  the  holder  of  the  note  and  mortgage  had  advanced  the  money  to  the 
husband,  knowing  It  to  be  for  his  sole  benefit,  neither  the  wife  nor  her 
property  would  be  bound  for  its  payment. 
A  court  is  not.  bound  to  repeat,  in  the  words  of  a  request  for  instructions, 
instructions  which  have  already  been  given  in  substance  in  another  form. 

The  case  is  stated  in  the  opinion. 

Mr.  ChaHes  W.  Homar  and  Mr.  George  A.  King  for  plain- 
tiff in  error. 

Mr.  Edga/r  H.  Fa/rra/r^  Mr.  Ernest  B.  Eruttechnttt  and  Mr. 
B.  F^  Jonas  for  defendant  in  error,  submitted  on  their  brief. 

Mb.  Jusnos  Lamab  delivered  the  opinion  of  the  coort. 

This  waA  an  action  at  law  brought  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana,  by  Alfred 
Marchand,  a  citizen  of  the  Bepublic  of  France,  against 
Josephine  Ad^le  Livaudais,  wife  of  Charles  Lafitte,  to  recover 
the  sum  of  $5000,  with  interest,  costs  and  damages,  which 
alleged  indebtedness  was  represented  by  two  promissory  notes 
executed  by  the  defendant,  and  held  by  the  plaintiff. 

The  petition,  filed  on  the  23d  of  November,  1886,  alleged 
that,  at  New  Orleans,  on  the  15th  of  January,  1868,  the  de- 
fendant, duly  authorized  by  her  husband,  made  her  note  for 
the  sum  of  $5000,  at  one  year,  to  her  own  order,  and  by  her 
endorsed,  with  eight  per  cent  interest  from  maturity  until 
paid ;  that  to  secure  the  payment  of  the  same,  with  interest 
and  attorney's  fees,  she,  on  that  day,  under  authority  of  the 
judge  of  the  Second  District  Court  for  the  parish  of  Orleans, 
executed  a  mortgage,  before  one  Cuvillier,  notary,  in  favor  of 
any  holder  of  the  note,  upon  certain  of  her  real  estate  in  that 
•parish ;  that  thereafter,  on  October  30,  1879,  for  the  purpose 
of  securing  an  extension  of  time  for  the  payment  of  the  note 
above  described,  and  in  order  to  furnish  a  note  negotiable  in 
form,  without  in  any  manner  novating  it,  the  defendant 
executed  another  note  for  $5000,  payable  January  15, 1881, 
with  eight  per  cent  interest  from  maturity,  and  to  secure  the 
same  executed  another  mortgage  before  one  Fahey,  notary, 
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upon  the  same  property,  covered  by  the  prior  mortgage ;  that 
upon  the  payment  of  either  of  those  notes  the  other  waA  to  be 
ocmsidered  null  and  void ;  thB^t  neither  of  those  notes  ever  (vaa 
paid ;  and  that  there  was  then  due  thereon  the  sum  of  $5000^ 
with  eight  per  cent  interest  from  August  25, 1885,  until  paid^ 
together  with  Ave  per  cent  attorney's  fees  on  both  principal 
and  interest. 

The  prayer  of  the  petition  was  for  a  judgment  in  favor  of 
the  plaintiff  and  against  the  defendant  for  the  above-mentioned 
sum,  with  a  reservation  to  the  plaintiff  of  all  rights  and 
actions  in  equity  in  and  to  the  before-mentioned  special  mort- 
gages, and  for  general  and  equitable  relief. 

The  defendant  answered,  admitting  that  she  signed  tho 
notes  sued  on,  but  denying  any  liability  on  them.  She  then 
averred  that  she  never  received  any  consideration  for  the 
notes;  that  the  first  note  passed  from  her  husband,  Charlea 
Lafitte,  to  the  Merchants'  Mutual  Insurance  Company,  a  cor- 
poration domicUed  in  New  Orleans ;  that  the  renewal  endorsed 
thereon  in  1874,  and  the  second  note  described  in  the  petition 
and  the  mortgage  securing  it,  were  signed  by  her  under  tho 
pressing  solicitations  of  the  officers  of  that  company,  and  under 
the  controlling  influence  of  her  husband ;  that  when  her  signa- 
tures to  those  instruments  w^re  given  the  officers  of  the  com- 
pany well  knew  that  she  was  not  liable  on  the  notes,  and  had 
never  received  any  consideration  for  them,  she  having  notified 
them  at  those  dates  that,  although  yielding  to  their  demand 
to  endorse  the  notes,  she  would  never  pay,  because  there  was 
nothing  due  from  her ;  that  the  company  was  still  the  holder 
of  the  notes,  or  if  not,  the  plaintiff  herein  had  taken  them 
after  maturity,  and  therefore  had  no  greater  rights  in  the 
.matter  than  the  company;  that  no  demand  had  ever  been 
made  upon  her  for  the  payment  of  the  notes  since  the  19th  of 
October,  1879,  no  acknowledgment  of  the  notes  or  debt  had 
been  made  by  her  since  that  date,  and  nonpayments  had  been 
made  by  her  on  either  the  principal  or  interest  of  the  notes; 
and  that  the  notes  were  extinguished  by^the  prescription  of 
five  years,  which  prescription  was  pleaded  in  bar  of  the  action^ 

Further  answering,  she  averred  that  the  notes  were  issued 
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by  her  husband  for  his  own  use  and  benefit,  and  not  for  her 
separate  nse  and  benefit,  and  that  no  part  of  the  consideration 
received  by  him  had  ever  enured  to  her  benefit ;  and  that  the 
notes,  although  issued  in  her  name,  really  constituted  an  obli- 
gation of  her  husband  and  not  of  herself,  and  that  they  had 
been  paid  by  him. 

The  defendant  then  assumed  the  character  of  a  plaintiff  in 
reconvention,  and  averred  affirmatively  that  she  had  never 
received  any  consideration  from  either  of  the  notes  sued  on, 
and  that  if  any  consideration  was  ever  given  for  them  it  was 
not  given  to  her  and  did  not  enure  to  her  benefit;  and  that 
the  notes  were  prescribed  on  their  face,  and  the  mortgages 
referred  to  in  the  petition  were  extinguished,  null  and  of  no 
effect,  and  should  be  cancelled. 

Wherefore  she  prayed  that  the  suit  of  the  plaintiff  be  dis- 
missed at  his  costs;  that  there  be  a  judgment  in  her  favor 
against  the  plaintiff  decreeing  that  she  was  not  liable  on  the 
notes,  that  they  were  not  her  legal  obligations,  and  that  they 
and  the  mortgages  be  cancelled  and  erased ;  and  for  general 
relief. 

There  was  a  trial  before  the  court  and  a  jury,  resulting  in  a 
verdict  and  judgment  in  favor  of  the  defendant;  and  the  plain- 
tiff thereupon  prosecuted  a  writ  of  error.  Since  the  argument 
of  the  case  here,  at  the  present  term,  the  defendant  has  died, 
and  her  heirs  have  been  made  parties  in  her  stead. 

There  were  three  bills  of  exceptions  taken  at  the  triaL  It 
appears  from  the. first  one  that,  on  the  trial  of  the  case,  the 
plaintiff,  to  maintain  the  issue  oh  his  part,  introduced  evidence 
tending  to  show  the  following  facts:  On  the  15th  of  January, 
1868,  the  defendant,  being  duly  authorized  by  her  husband  and 
a  judge  of  the  Second  District  Court  of  New  Orleans,  as  pro^ 
vided  by  the  Civil  Code  of  Louisiana,  executed  three  notes  of 
$5000  each,  and,  to  secure  the  payment  tbe;^ieof,  granted  a 
mortgage  in  favor  of  any  holder  of  them  on  certain  described 
real  estate.  These  notes  were  similar  in  all  essential  features. 
Two  of  them  were  negotiated  by  the  defendant  and  are  not 
in  issue  here. 

In  June,  1873,  nearly  five  years  after  the  note  in  suit  ][)ecame 
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due,  Charles  Lafitte,  the  husband  of  the  defendant,  obtained  a 
loan  of  $5000  on  his  own  individual  note,  from  the  Merchants' 
Mutual  Insurance  Company,  a  Louisiana  corporation,  of  which 
he  was  then  a  director,  and,  as  collateral  security  therefor, 
pledged  this  note  of  his  wife,  at  the  same  tim&  representing  to 
the  company  that  the  interest  thereon  had  been  paid  to  the 
4th  of  January,' 1874,  although  the  note  itself  bore  no  endorse- 
ments of  interest  paid. 

Afterwards,  on  the  3d  of  January,  1874,  tnis  nete  was  pre- 
sented to  the  defendant  by  the  insiirance  company,  for  the  pur- 
pose of  having  her  renew  it,  and  «he  then  made  the  following 
endorsement  upon  the  back  of  it: 

<^  By  consent,  the  payment  of  this  note  is  extended  for  one 
year  from  date  without  novation. 
"  New  Orleans,  3d  January,  1874. 

"(Signed)    J.  A.  Laftttk.'' 

There  was  conflicting  evidence  as  to  what  was  assented  to 
by  the  defendant,  at  the  time  of  this  renewal  of  the  note,  as 
to  the  payment  of  interest 

On  or  about  the  22d  of  October,  1879,  various  amounts  of 
interest  having  been  paid  by  Charles  Lafitte  upon  his  own 
note,  and  also  upon  the  note  of  his  wife  up  to  that  date,  the 
insurance  company  applied  to  Lafitte  for  the  payment  of  this 
note,  and  threatened,  in  case  of  its  non-payment,  to  bring  suit 
upon  it,  which  threat  was  conveyed  by  Lafitte  to  the  defend- 
ant. On  the  30th  of  the  same  month  the  defendant  executed 
another  note  to  Paul  Fourchy,  president  of  the  insurance 
company,  and  to  secure  its  payment  gave  a  mortgage  upon 
the  same  property  as  was  embraced  in  the  preceding  mort- 
gage. There  was  no  evidence  adduced  showing  any  authori- 
zation from  a  judge  for  the  execution  of  this  latter  note  by  the 
defendant. 

The  act  of  mortgage  recites  that  Fourchy  is  the  holder  of 
the  original  note,  and  that  the  new  note  was  not  a  novation  of 
it,  but  was  merely  an  accommodation  to  Fourchy  to  furnish 
him  a  note  negotiable  in  form,  and  was  executed  in  considera- 
tion of  the  extension  of  her  original  note. 
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The  interest  on  this  last  note  was  paid  by  Charles  Lafitte,  in 
various  payments,  up  to  August  25, 1885,  since  which  date  no 
payment  either  of  principal  or  interest  has  been  made. 

In  September,  1886,  the  defendant,  being  desirous  of  selling 
the  property  covered  by  the  mortgage,  offered  to  pay,  as  a 
matter  of  compromise,  a  certain  sum  of  money  to  have  the 
notes  and  mortgages  cancelled,  at  the  same  time  expressly 
denying  her  liability  on  them. 

On  the  9th  of  October,  1886,  the  insurance  company  sold 
the  notes  in  suit  to  the  plaintiff,  who  knew  all  the  facts  above 
stated  with  reference  to  the  history  of  them. 

The  defendant,  to  maintain  the  issue  on  her  part,  testified 
in  her  own  behalf  that  she  never  issued  the  note  in  question  to 
any  other  person  than  her  husband ;  that  she  never  received 
any  benefit  from  the  same,  either  to  herself  or  to  her  estate ; 
that  she  administered  her  paraphernal  property  separate  and 
apart  from  her  husband;  that  of  the  three  notes  given  to 
secure  the  common  mortgage  sued  upon  here  she  had  issued 
two  smd  had  received  the  amount  of  the  same,  to  wit,  ten 
thousand  dollars,  which  she  had  used  for  the  benefit  of  her 
separate  paraphernal  property ;  that  she  made  the  mortgage 
for  fifteen  thousand  dollars,  with  the  expectation  of  making 
repairs  and  improvements  upon  her  separate  paraphernal 
property,  but  that  she  never  used  the  third  note  and  never 
issued  it  except  to  her  husband. 

To  this  testimony  the  plaintiff  objected  on  the  ground  that 
the  law  did  not  permit  her,  under  the  allegations  of  her  an- 
swer, to  contradict  her  affidavit,  under  which  she  was  author- 
ized to  effect  the  loan  on  hei^  separate  property  set  forth  in 
the  act  of  mortgage ;  that  the  allegations  of  her  answer  —  as 
she  had  not  pleaded  fraud  —  did  not  permit  her,  in  connection 
with  the  acquisition  of  the  said  note  by  the  said  insurance 
company,  to  introduce  evidence  as  against  her  written  act, 
and  her  notarial  acts,  concerning  the  ownership  of  said  notes ; 
and  that  the  allegations  of  her  answer,  in  the  absence  of  any 
allegation  of  fraud,  did  not  enable  her  to  introduce  any  evi- 
dence to  prove  any  want  of  original  consideration  for  the 
note. 
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The  court  overruled  the  objection^  and  the  plaintiff  ex 
cepted. 

The  second  bill  of  exceptions  states  that  at  the  close  of  the 
testimony  ^Hhe  court  instructed  the  jury  that,  since  the 
assignor  of  the  plaintiff  had  acquired  the  note  sued  on,  after 
maturity,  from  the  husband  of  the  defendant,  as  collateral 
security  for  a  loan  made  to  him  personally,  and  distinct  from 
any  property  of  his  wife,  and  that  the  note,  on  its  face,  was 
the  note  of  a  married  woman,  the  jury  were  at  liberty  to  con- 
sider the  question  whether  the  defendant  had  ever  received 
any  consideration  for  the  said  note,  and  whether  the  defend- 
ant had  ever  issued  the  same ;  that  under  the  laws  of  Louisi- 
ana, though  there  was  an  authorization  by  a  judge,  if,  as  a 
matter  of  fact,  the  person  taking  the  note  of  a  married  woman 
made  the  advance  directly  to  the  husband,  and  knew  that  the 
advance  was  made  to  him,  the  wife  would  not  be  bound  for 
the  note,  nor  would  her  property ;  that  the  statements  of  the 
husband,  made  to  the  assignor  of  the  plaintiff,  unless  author- 
ized by  the  plaintiff,  did  not  bind  her,  and  that  the  defendant 
was  not  estopped  from  proving  the  facts  to  which  she  herself 
testified,  as  set  forth  in  the  offer  to  prove,  referred  to  in  bill 
of  exceptions  Ko.  1 ;  and  if  they  found  from  the  evidence,  as 
a  fact,  that  the  note  in  suit  had  never  been  issued  by  the 
defendant  until  she  delivered  it  to  her  husband ;  that  it  was 
passed  to  the  assignor  of  the  plaintiff  after  maturity,  and  upon 
its  face  was  the  note  of  a  married  woman,  and  the  plaintiff 
knew  that  the  loan  was  made  to  the  defendant's  husband,  for 
his  benefit  and  not  for  hers,  and  delivered  the  money  to  him  ; 
and  that  the  defendant  received  no  part  of  it,  then  their  ver- 
dict must  be  for  the  defendant.'' 

To  tbis  instruction,  and  to  each  proposition  contained  in  it, 
counsel  for  the  plaintiff  objected  and  reserved  exceptions. 

The^third  bill  of  exceptions  states  that  the  counsel  of  the 
plaintiff  asked  the  court  to  give  to  the  jury  the  following  in- 
structions : 

"First.  That  parol  evidence  was  not  admissible  to  show 
that  the  money  borrowed  on  the  note  made  by  a  married 
woman,  under  proper  judicial  authority,  was  received  and 
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used  by  the  husband  for  bis  own  personal  use,  there  being  no 
allegation  of  fraud  or  bad  faith. 

"Second.  That  where  the  wife  represents  to  the  judge  in 
her  application  for  leave  to  borrow  money  that  she  requires  a 
certain  sum,  and  in  order  to  enable  her  to  realize  the  same  she 
gave  a  mortgage  on  her  separate  property,  and  he  grants  such 
authority,  she  is  bound  by  the  act  of  mortgage  placed  tliereon 
and  by  the  notes  secured  by  such  mortgage,  after  the  same 
leave  her  possession  or  control,  whether  through  her  husband 
or  otherwise,  in  the  absence  of  any  or  all  allegations  that  said 
notes  were  obtained  by  fraud  or  ill  practices  on  the  part  of 
the  husband  or  subsequent  holder  through  him. 

"  Third.  That  whereas  in  this  case  the  wife  has  not  specially 
pleaded  fraud  in  the  obtaining  of  said  notes  by  the  insurance 
company  or  its  assignee,  the  plaintiff,  and  has  been  the  sole 
and  only  witness  on  her  own  behalf  under  allegations  in  her 
own  behalf,  such  evidence,  having  been  objected  to,  ought  to 
be  excluded  from  the  consideration  of  the  jury ;  and  if  it  be 
considered  by  them  at  all  should  be  held  to  be  insufficient  in 
and  of  itself  to  authorize  her  to  be  released  from  her  obliga- 
tion on  said  note;  that  it  having  been  shown  that  the  husband 
conducted  the  affairs  of  his  wife  relative  to  her  separate  prop- 
erty, and  it  being  shown  that  the  wife  in  good  faith  gave  to 
her  husband  the  note  herein  sued  upon  for  the  purpose  of 
realizing  funds  in  the  event  that  the  same  should  be  needed, 
and  having  been  benefited  thereby,  she  is  precluded  under  the 
law  from  attacking  the  rights  of  the  holders  of  said  notes,  who 
in  good  faith  have  parted  with  their  money  upon  representa- 
tions made  by  her  under  oath  to  the  proper  judge  to  make  the 
note  and  mortgage  to  secure  the  same,  after  she  has  shown 
that  the  note  was  voluntarily  given  by  her  to  her  said  husband 
for  the  uses  and  purposes  which  she  testified  and  expressed  as 
necessary  for  the  benefit  of  his  business  thei'eafter. 

"  Fourth.  That  the  defendant  is  estopped  by  her  admissions 
in  the  act  of  acknowledgment  of  the  3(Uh  October,  1879,  from 
attacking  the  ownership  of  the  insurance  company  and  its  pres 
ident,  Paul  Fourchy,  in  and  to  said  note ;  that  the  acts  of  hei- 
husband  in  paying  the  interest  thereon  to  that  date,  her  own 
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acts  in  extending  the  payment  of  that  note  to  a  future  date,  or 
the  subsequent  acts  of  her  said  husband,  done  in  like  manner 
and  form,  in  paying  interest  on  said  note  thereafter  to  the  25th 
August,  1885,  or  of  setting  up  no  defence  of  want  of  consider- . 
ation  thereafter,  without  any  defence  being  pleaded  of  coer- 
cion on  the  part  of  the  husband,  and  his  acts  in  the  premises 
are  her  acts,  she  having  recognized  by  said  acknowledgment 
of  the  30th  October,  1879,  his  authority  as  her  agent. 

*' Fifth.  That  the  act  of  the  wife  in  endeavoring  to  obtain 
money  for  herself,  her.  husband  or  her  family,  by  a  mortgage 
of  her  paraphernal  property,  by  and  under  due  and  proper 
authority  6t  the  laws  of  the  State  of  Louisiana,  with  the  con- 
sent of  her  husband,  is  binding  upon  her.  She  cannot  be  per- 
mitted, where  by  reason  of  her  own  acts  she  or  her  husband 
have  received  the  full  consideration  of  the  note  declared  upon 
herein,  which  went  either  to  her  own  separate  use  and  benefit 
or  that  of  the  community,  or  be  permitted,  without  an  allega- 
tion of  fraud,  knowledge  on  the*  part  of  the  insurance  company 
or  its  assignee,  to  injure  such  insurance  company  or  its  as- 
signee, after  having  received  full  consideration  of  the  insur- 
ance conipany  and  assignee  and  profited  thereby,  and  to 
injure  them  or  either  of  them  in  her  own  interest." 

But  the  court  stated  to  the  jury  that  the  issues  upon  the 
evidence  in  the  cause  were  such  as  had  been  stated  to  the  jury 
in  its  general  instructions,  set  forth  in  the  second  bill  of  excep- 
tions; and  instructed  the  jury  that  if  they  found  the  issuing 
of  the  note  by  the  defendant  to  have  been  merely  to  her  hus- 
band; that  the  party  taking  the  same,  the  assignor  of  the 
plaintiff,  knew  that  it  was  the  note  of  a  married  woman,  and 
that  the  consideration  which  the  husband  was  receiving  there- 
for was  a  consideration  for  himself,  and  not  in  any  respect  for 
her  estate ;  and  that  neither  the  defendant  nor  her  estate  was 
benefited  by  the  loan  made  her  husband,  and  she  received  no 
part  of  the  money  arising  therefrom,  then  their  verdict  must 
be  for  the  defendant. 

To  which  instructions,  and  to  the  refusal  on  the  part  of  the 
court  to  give  the  instructions  requested,  the  defendant  ex- 
cepted. 
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The  assignments  of  error  are  based  on  these  three  bills  of 
exceptions.  Conoisely  stated,  the  first  assignment  is,  that  it 
was  error,  under  the  pleadings,  to  admit  the  parol  evidence 
of  Mrs.  Lafitte  to  show  that  she  had  never  received  any  con- 
sideration for  the  notes,  because  her  answer  does  not  specifi- 
cally aver  that  any  fraud  was  practised  upon  her  in  the 
execution  of  them.  The  argument  is,  that  Mrs.  Lafitte  having 
been  authorized  by  her  husband  and  the  judge  of  the  District 
Court  to  borrow  money  and  give  a  mortgage  as  security  for 
its  payment,  upon  her  separate  property,  cannot  be  allowed  to 
prove  that  the  money  received  on  her  note  was  not  used  for 
the  benefit  of  her  separate  property.  In  other  words,  that 
contention  is,  that  by  her  own  acts  in  relation  to  the  notes 
and  mortgages  she  should,  not  having  specifically  pleaded 
fraud,  be  estopped  from  saying  that  she  did  not  receive  the 
money  and  apply  it  to  her  own  separate  estate. 

We  do  not  think  this  contention  is  sound.  It  is  immaterial 
if  the  specific  word  ^^  fraud ''  was  not  used  in  the  answer,  if 
the  focts  set  forth  therein  constitute  what  is  denominated 
fraud  in  law.  Under  the  law  of  Louisiana,  a  married  woman 
cannot  bind  herself  for  her  husband  for  his  debts.  Article 
2398  of  the  Civil  Code  is  specific  on  this  point.  It  provides  as 
follows :  "  The  wife,  whether  separated  in  property  by  contract 
or  by  judgment,  or  not  separated,  cannot  bind  herself  for  her 
husband,  nor  conjointly  with  him,  for  debts  contracted  by  him 
before  or  during  marriage.'' 

This  section  appeared  in  the  Civil  Code  of  1825,  as  section 
2412.  The  construction  put  upon  it  by  the  Supreme  Court  of 
Louisiana  was  that  a  de^  contracted  by  a  married  woman 
could  not  be  enforced  against  her  unless  the  creditor  estab- 
lished affirmatively  that  the  contract  enured  to  her  benefit. 
Fortier  v.  Ifeio  Orleans  Banky  112  U.  S.  489,  446,  and  cases 
there  cited. 

The  only  modification  ever  made  of  this  section  was  by  an 
act  of  the  Louisiana  legislature  passed  in  1855,  which  is  now 
embodied  in  sections  126,  127  and  128  of  the  Civil  Code  of 
1870.    They  are  as  follows : 

"  Article  126.  A  married  woman  over  the  age  of  twenty- 
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one  years,  may,  by  aad  with  the  aathorization  of  her  husband, 
anU  with  the  sanction  of  the  jadge,  borrow  money  or  contract 
debts  for  her  separate  benefit  and  advantage,  and  to  secure 
the  same,  grant  mortgages  or  other  securities  affecting  her 
separate  estate,  paraphernal  or  dotal. 

"  Article  127.  In  carrying  out  the  power  to  borrow  money 
or  contract  debts,  the  wife,  in  order  to  bind  herself  or  her  par- 
aphernal or  dotal  property,  must,  according  to  the  amount 
involved,  be  examined,  at  chambers,  by  the  judge  of  the  dis- 
trict or  parish  in  which  she  resides,  separate  and  apart  from 
her  husband,  touching  the  objects  for  which  the  money  is  to 
be  borrowed  or  debt  contracted,  and  if  he  shall  ascertain  either 
the  one  or  the  other  are  for  her  husband's  debts  or  for  his  sep- 
arate benefit  or  advantage,  or  for  the  benefit  of  his  separate 
estate,  or  of  the  community,  the  said  judge  shall  not  give  his 
Sanction  authorizing  the  wife  to  perform  the  acts  or  incur  the 
liabilities  set  forth  in  article  126. 

<^  Article  128.  If  the  wife  shall  satisfy  the  judge  that  the 
moneys  about  to  be  borrowed  or  debt  contracted  is  solely  for 
her  separate  advantage,  or  for  the  benefit  of  her  paraphernal 
or  dotal  property,  then  the  judge  shall  furnish  her  with  a  cer- 
tificater  setting  forth  his  having  made  such  examination  of  the 
wife  as  is  required  by  article  127,  which  certificate,  on  presen- 
tation to  a  notary,  shall  be  his  authority  for  drawing  an  act  of 
mortgage,  or  other  act  which  may  be  required  for  the  security 
of  the  debt  contracted,  and  shall  be  annexed  to  the  act,  which 
act,  when  executed  sa  herein  prescribed,  shall  furnish  full 
proof  against  her  and  her  heirs,  and  be  as  binding  in  law  and 
equity  in  all  courts  of  this  State,  and  have  the  same  effect  as 
if  made  by  Skfemme  %oUr 

It  is  well  settled  that  the  only  effect  of  these  articles  is  to 
shift  the  burden  of  pibof  from  the  creditor  to  the  married 
woman.  So  that  now  the  law  is  that  the  burden  is  upon  the 
wife  to  show  affirmatively  that  the  debt  contracted  in  her 
name  did  not  enure  to  her  benefit  or  to  the  b^iefit  of  her  sepa- 
rate estate.     112  U.  S.  447. 

In  ForUer  v.  New  Orleans  Bank,  mpra^  all  of  these  sections 
were  very  carefully  considered,  in  the  light  of  the  Louisiana 
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decisions  bearing  npon  them,  and  it  was  held,  Mr.  Jnstioe 
Woods  delivering  the  opinion,  that  the  certificate  of  the  judge 
was  not  conclusive  evidence  of  the  fact  that  money  lent  to  a 
married  woman  was  for  her  sole  use  and  benefit ;  but  that  she 
might  be  allowed  to  contradict  it,  the  burden  of  proof  being 
upon  her  to  show  that  it  did  not  enure  to  her  benefit. 

In  Chafe  v.  Oliver,  83  La,  Ann.  1008, 1010,  it  was  held  that 
in  transactions  of  this  nature  parol  evidence  was  admissible  to 
prove  that  the  debt  for  which  the  note  and  mortgage  were 
given  was  in  reality  the  debt  of  the  husband,  and  was  not  con- 
tracted by  the  wife  for  her  own  use  and  benefit.  The  same 
doctrine  was  announced  in  JBarth  v.  Kasa,  80  La.  Ann.  940, 
and  also  in  Harwng  v.  BlanCj  84  La.  Ann.  683,  685 ;  and  it  is 
not  open  to  question. 

Such  being  the  law  of  the  caito,  it  was  not  error  on  the  part 
of  the  court  to  give  the  instruction  set  forth  in  the  second  bill 
of  exceptions.  The  established  facts  were,  that.the  insurance 
oompany  received  the  first  note  long  after  it  was  due,  and 
nitrely  as  collateral  security  for  a  loan  made  to  Charles  Lafitte, 
the  husband  of  the  defendant ;  that  the  second  note  was  not  a 
noi^tion  of  that  note,  but  was  merely  an  accommodation 
note,  representing  the  original  indebtedness,  and  was  given  by 
tl|e  defendant  under  the  controlling  influence  of  her  husband 
and  upon  the  pressing f^citations  of  the  insurance  company; 
aiid'that  the  plaintiff  heilrin  was  cognizant  of  those  facts  when 
he  purchased  them.  7he  law  being  that  the  wife  could  not  be 
bound  for  the  debts  of  .her  husband  contracted  during  cover- 
ture; that  she  might  (be  allowed  ^to  prove  by  parol  evidence 
that  no  pa;rt  of  the  cpnsideration  of  the  notes  enured  to  the 
benefit  of  her  separate  estate;  and  the  note  on  its  face  show- 
ing that  it  was  the  note  of  a  married  woman ;  it  was  certainly 
not  error  to  instruct  Ahe  jury  that  they  might  consider  the 
question  whether  the  defendant  had  received  any  considera- 
tion for  the  i^ote.  Tbb  second  proposition  contained  in  this 
charge  of  the  court  wad,  that,  though  there  had  been  an  author- 
ization by  the  judge,  if^  ais  -a  matter-  of  fact,  the  company  tak- 
ing the  note  had  advanced  the  money  to  the  husband,  know- 
ing it  to,  be  for  his  benefit,  the  wife  wuujd  not  be  bound  for 
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the  payment  of  the  note,  nor  would  her  property  be  bonnd. 
That  such  is  the  law  of  Louisiana  we  think  there  can  be  no 
doubt.  Claverie  v.  Oerodias^  30  La.  Ann.  291,  293;  Fortier  v» 
New  Orleans  Banky  snpra^  and  cases  there  cited. 

It  is  equally  clear  that  any  statements  made  by  the  husband 
with  reference  to  interest  having  been  paid  upon  the  first  note 
up  to  January  4,  1874,  cannot  bind  the  wife,  especially  as 
there  were  no  endorsements  of  interest  on  the  note  itself. 

With  respect  to  the  execution  of  the  second  note  and  the 
mortgage,  on  October  30, 1879,  the  case  is  no  better.  No  new 
consideration  passed,  and  they  represented  the  same  indebted- 
ness  as  the  first  note  and  mortgage  —  an  indebtedness  which 
WQ  have  shown  was  not  binding  on  the  wife  or  on  her  sepa- 
rate estate. 

With  respect  to  the  five  instructions  asked  for  by  the  plain- 
tiff, which  the  court  refused  to  give,  very  little  need  be  said. 
The  bill  of  exceptions  states  that  the  court  refused  to  give 
those  instructions  for  the  reason  that  the  issues  upon  the  evi- 
dence which  had  been  introduced  were  such  as  had  been 
stated  by  the  court  in  its  general  charge  as  embodied  in  the 
second  bill  of  exceptions.  So  far  as  these  instructions  were 
correct  and  were  applicable  to  the  facts  of  the  case,  the  sub- 
stance of  them  had  already  been  given  to  the  jury  in  the  gen- 
eral charge,  as  set  forth  in  the  second  bill  of  exceptions,  and 
the  refusal  of  the  court  to  repeat  them  in  other  language  was 
not  error. 

There  are  no  other  features  of  the  case  that  call  for  special 
mention.  We  are  satisfied  that  the  judgment  of  the  court 
below  was  correct,  and  it  is 

AJtrmecL 

Mb.  JusnoB  Bbowk,  not  having  been  a  member  of  the  court 
when  this  case  was  argued,  took  no  part  in  its  decision. 

The  Chief  Justiob  was  not  present  at  the  argument,  and 
took  no  part  in  the  decision. 
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WILLIAMS  V.  HEARD. 

SBBOS    TO    THB     SUPBEMB     JUDICIAL     COURT    OF    THB     BTATB    OF 
MASSACHUSBTTS. 

No.  875.    Argoed  M^y  1, 18B1.  -  Decided  Hiy  85, 1891. 

When  the  Judgment  of  a  state  court  is  agaUist  an  assignee  in  bankniptcy 
in  an  action  between  him  and  the  bankrupt,  where  the  question  at  issue 
is  whether  the  matter  in  controversy  passed  by  the  assignment,  this 
court  has  jurisdiction  in  error  to  review  the  judgment. 

The  sum  awarded  by  the  Tribunal  of  Arbitration  at  Oeneva,  when  paid, 
constituted  a  national  fund,  in  which  no  individual  claimant  had  any 
rights  legal  or  equitable,  and  which  Congress  could  distribute  as  it 
pleased. 

The  decisions  and  awards  of  the  Court  of  Commissioners  of  Alabama 
Claims,  under  the  statutes  of  the  United  States,  were  conclusive  as  to 
the  amount  to  be  paid  upon  each  claim  adjudged  to  be  valid,  but  not  as 
to  the  party  entitled  to  receive  it 

A  claim  decided  by  that  court  to  be  a  valid  claim  against  the  United  States 
is  property  which  passes  to  the  assignee  of  a  bankrupt  under  an  assign-^ 
ment  made  prior  to  the  decision. 

Comegys  v.  Va$se,  1  Pet.  198,  again  affirmed  and  applied,  and  VniUd  States 
V.  Weld,  127  U.  S.  51,  distinguished. 

This  was  an  action  for  money  had  and  received,  brought  in 
the  Supreme  Judicial  Court  of  the  Commonwealth  of  Massa- 
chusetts, for  the  county  of  Suffolk,  by  John  Heard,  Augustine 
Heard  and  Albert  F.  Heard,  against  their  assignees  in  bank- 
ruptcy, to  recover  the  amount  of  an  award  made  by  the  Court 
of  Commissioners  of  Alabama  Claims,  under  the  act  of  Con- 
gress approved  June  5,  1882,  22  Stat.  98,  c.  195,  on  account  of 
war  premiums  of  insurance  paid  by  the  plaintiffs  during  the 
war  of  the  rebellion,  which  award  had  been  paid  to  the  as- 
signees by  the  United  States. 

The  case  was  entered  in  the  full  court,  where  it  was  tried 
upon  the  following  agreed  statement  of  facts: 

'^  The  plaintiffs,  citizens  of  the  United  States,  were  engaged 
between  April  13,  1861,  and  April  9, 1865,  as  partners  under 
the  firm-name  of  Augustine  Heard  and  Company,  in  the  busi- 
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ness  of  baying  and  shipping  steamers  for  China,  receiving 
merchandise  from  China  and  selling  the  same  and  insuring 
merchandise  and  vessels.  During  that  period  the  plaintiffs 
bore  true  allegiance  to  the  government  of  the  United  States, 
and,  after  the  sailing  of  the  first  Confederate  cruiser,  they 
made,  in  the  course  of  their  business,  certain  enhanced  pay- 
ments of  insurance,  otherwise  called  payments  of  premiums 
for  war  risks  or  war  premiums,  on  merchandise  and  vessels  to 
an  amount  exceeding  the  sum  awarded  on  their  account  by 
the  Court  of  Commissioners  of  Alabama  Claims,  as  hereinafter 
set  forth. 

"  On  May  31,  1865,  the  said  firm  of  Augustine  Heard  and 
Company  was  dissolved  by  the  agreement  of  the  members 
thereof.  On  August  5, 1875,  the  plaintiffs  were  severally  ad- 
judicated bankrupts  in  the  U.  S.  District  Court  for  the  District 
of  Massachusetts.  On  September  11,  1875,  assignments  in 
bankruptcy  in  the  usual  form  were  made  to  the  defendants, 
and  on  July  20,  1877,  the  plaintiffs  received  their  discharge  in 
bankruptcy.  The  said  firm  and  each  of  the  plaintiffs  individ- 
ually were  solvent  when  said  firm  was  dissolved,  and  all  the 
debts  owed  by  the  plaintiffs  at  the  time  of  their  said  adjudica- 
tion in  bankruptcy  were  incurred  after  said  dissolution.  The 
estate  of  said  bankrupts  received  by  the  defendants  hitherto 
has  been  insufficient  to  pay  in  full  the  debts  of  the  bankrupts. 

"In  December,  1886,  an  award  was  made  by  the  Court  of 
Commissioners  of  Alabama  Claims,  established  under  the  act 
of  Congress  approved  June  5,  1882,  to  the  defendants  as  as- 
signees in  bankruptcy  of  the  plaintiffs  in  proceedings  in  said 
court,  to  which  the  plaintiffs  in  this  action  were  parties,  on 
account  of  the  said  payments  of  war  premiums  by  the  plain- 
tiffs, and  was  in  part  paid  to  the  defendants  by  the  United 
States.  Of  the  sum  so  awarded  and  paid  there  remains  in  the 
hands  of  the  defendants,  after  paying  the  reasonable  expenses 
of  pirosecuting  the  claim  before  said  court  of  commissioners 
and  collecting  the  award,  the  sum  of  thirteen  thousand  six 
hundred  and  twelve  and  ^  ($13,612.85)  dollars.  The  amount 
of  the  Geneva  award  remaining  .unappropriated  was  insuffi- 
cient to  pay.  the  war-premium  awards  in  full. 
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"The  treaty  of  Washington,  between  the  United  States  and 
Great  Britain,  promulgated  July  4,  1871 ;  the  decisions  ren- 
dered by  the  tribunal  of  arbitration  at  Geneva,  and  the  final 
decision  and  award  made  by  said  tribunal  on  September  18, 
1872 ;  the  acts  of  Congress  of  June  23, 1874,  and  June  5, 1882^ 
respectively,  creating  and  reestablishing  the  Court  of  Commis- 
sioners of  Alabama  Claims,  the  several  acts  of  Congress  relat- 
ing to  the  said  courts  and  the  payment  of  their  awards,  are  to 
be  treated  as  facts  in  this  case  and  may  be  referred  to  at  the 
argument. 

"  No  controversy  or  question  exists  between  the  parties  as  to 
the  proportions  in  which  the  several  plaintiffs  are  entitled,  if 
at  all,  to  the  sum  recovered,  or  as.  to  the  distribution  of  the 
same ;  and  it  is  agreed  that  if  upon  the  foregoing  facts  the 
plaintiffs  are  entitled  to  recover,  judgment  is  to  be  entered  for 
them  and  the  case  is  to  stand  for  the  assessment  of  damages; 
otherwise  judgment  for  the  defendants.-  It  is  further  agreed 
that  in  either  event  the  expenses  of  this  action  and  reasonable 
eounsel  fees  to  each  party  may  be  paid  out  of  the  fund  in  the 
defendants'  hands." 

There  was  a  judgment  for  the  plaintiffs,  two  of  the  judges 
dissenting  (146  Mass.  545),  the  rescript  being  entered  April  25, 
1888.  By  agreement  damages  were  assessed  at  $10,000 ;  and, 
in  accordance  therewith,  judgment  for  that  amount  was. 
entered  on  the  5th  of  June,  1888.  To  review  that  judgment 
this  writ  of  error  was  prosecuted. 

One  of  the  defendants  having  died  and  the  other  having 
resigned  his  trust,  the  present  plaintiff  in  error  was  appointed 
assignee,  and  he  thereafter  regularly  entered  his  appearance  in 
the  case. 

Mr.  Moses  Williams  and  Mr.  C.  A.  WiUiamfhs  for  plaintiff 
in  error. 

Mr,  Henry  W,  Putna/m  for  defendants  in  error. 

I.  This  is  not  a  Federal  question  within  the  meaning  of 
United  States  Eev.  Stat.  sec.  709,  but  one  of  general  law  and 
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of  the  policy  of  the  law  as  to  what  interests  or  expectancies 
will,  and  what  ^  will  not,  pass  as — in  the  eye  of  the  law  — 
property  under  a  general  assignment  by  operation  of  law  for 
the  benefit  of  creditors  under  insolvency  and  bankruptcy  laws. 
Such  questions  of  general  law  decided  by  a  state  court  do  not 
give  this  court  jurisdiction.  Bethel  v.  Demaret,  10  Wall. 
537;  Delmas  v.  Ins.  Co.^  14  Wall.  661;  Steinee  v.  Franklin 
County,  14  Wall.  15 ;  Tarver  v.  Keach,  15  Wall.  67;  Ins.  Co. 
V.  Hendren,  92  U.  8.  286 ;  Rockhold  v.  RocklwLd,  92  U.  S. 
129;  United  States  v.  Thompson,  93  U.  S.  586;  WoI/y.  Stixy 
96  U.  S.  541 ;  Old  Dominion  Bank  v.  Mc  Veigh,  98  U.  S.  332 ; 
Zange  v.  Benedict,  99  U.  S.  68;  Allen  v.  McVeigh,  107  U.  S. 
433;  Orame  v.  Mut.  Ass.  Co.,  112  U.  S.  278,  275;  Railroad 
Co.  v.  Rock,  4  Wall.  177, 181 ;  Chouteau  v.  Gibson,  111  U.  S. 
200;  BoatmerCs  Savings  Bank  v.  State  Savings  Asin,  114 
U.  S.  265,  268-269 ;  Sam.  Francisco  v.  Itsell,  133  U.  S.  65,  67; 
Manning  v.  French,  133  U.  S.  186.  And  it  is  so,  though 
plaintiff  in  error's  general  title  in  the  subject  matter  is  under 
an  act  of  Congress.    Kennedy  v.  Hunt,  7  How.  586,  594. 

The  assignee's  right  or  title  to  this  money  is  evidently  not 
claimed  under  the  Constitution;  it  does  not  arise  under  a 
treaty ;  nor  does  it  arise  under  a  statute. 

There  is  no  pretence  that  the  act  of  1882  grants  this  money 
to  creditors  or  assignees  in  bankruptcy.  The  original  sufferers 
are  alone  mentioned  in  the  act  or  contemplated  by  it.  The 
assignee  can  be  said  to  claim  under  the  act,  if  at  all,  only 
derivatively  through  us,  at  second  hand,  and  in  a  remote  and 
indirect  sense, which  this  court  has  expressly  rejected  in  con- 
struing similar  statutes  conferring  jurisdiction.  United  States 
V.  Weld,  127  U.  S.  51,  57. 

Even  the  rights  of  the  direct  claimants  themselves  have 
been  held  not  to  have  grown  out  of  the  act  of  1874  within 
the  meaning  of  jurisdictional  statutes.  Great  Western  Ins. 
Co.  V.  United  States,  112  U.  S.  199.  The  war-premium  claims 
are,  indeed,  in  the  sense  of  the  legal  rights,  created  solely  and 
originally  by  the  act  of  1882;  but  they  are  created  not  in  the 
d&signee,  but  in  us. 

The  award  of  the  Court  of  Alabama  Commissioners  to  the 
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Jissignee  is  not  ^'a  commission  held  or  authority  exercised 
under  the  United  States,"  within  the  meaning  of  either  the 
first  or  third  clause  of  sect.  709.  To  come  within  the  statute, 
such  an  authority  must  be  a  governmental  power  competent 
to  create  the  right  or  title  in  question.  MiUingar  v.  HoHtp- 
pee,  6  Wall.  258,  261-2. 

In  our  case  the  award  of  the  commissioners  gave  the  as- 
signee only  a  bare  prima  facie  right  to  receive  the  money, 
no  valid  legal  right  to  it.  The  commissioners  were  not  a  judi- 
cial tribunal.  Comegys  v.  Vasse,  1  Pet.  193,  212 ;  FrevdU  v. 
Bache,  14  Pet.  95;  Great  Western  Ins.  Co.  v.  United  States, 
112  U.  S.  198 ;  Le<mard  v.  Nye,  126  Mass.  455,  458 ;  Ahrens 
V.  Brooks,  68  Maryland,  212;  Tcft  v.  Marsily,  120  N.  Y. 
474;  King^i/ry  v.  Mattocks,  81  Maine,  310. 

II.  If  the  court  finds  that  it  has  jurisdiction  of  the  case,  the 
single  question  raised  by  all  of  the  remaining  ten  assignments 
of  error,  thojagh  presented  in  various  aspects  and  stated  in  dif- 
ferent ways,  is  simply  this :  Did  the  defendants  in  error  have, 
in  regard  to  this  so-called  "claim  "  for  war  premiums  at  the 
date  of  their  adjudication  in  bankruptcy  (August  5, 1875),  any 
^tate  or  property  assignable  in  bankruptcy  under  the  bank- 
rupt act  of  1867,  Rev.  Stat.  §  5044,  then  in  force  ? 

So  far  as  any  question  that  has  not  already  been  expressly 
adjudicated  by  this  court  can  be  regarded  as  settled  as  a  mat- 
ter of  precedent  and  authority,  this  question  is  already  settled 
in  our  favor.  Four  state  courts  of  last  resort  of  the  highest 
authority  have  determined  the  precise  point  at  issue  in  favor 
of  the  bankrupts  and  against  the  assignees,  all  upon  the  same 
general  ground;  namely;  that,  prior  to  the  passage  of  the 
act  of  1882,  the  war-premium  "  claims  "  had  not  the  elements 
of  a  legal  tight  in  them  so  as  to  pass  under  a  general  assign- 
ment by  operation  of  law.  Only  what  exists  in  law  can  pass 
by  mere  operation  of  law.  Heard  y.  Sturgis,  146  Mass.  645; 
Taft  V.  Marsily,  120  N.  Y.  474;  Brooks  v.  Ahrens,  68  Mary- 
land, 212 ;  Kingsbury  v.  Mattocks,  81  Maine,  310. 

The  defendants  in  error  who  had  paid  enhanced  premiums 
of  insurance  in  1861-65,  went  into  bankruptcy  in  1875,  seven- 
years  before  the  passage  of  the  act  of  June  5,  1882,  22  Stat. 
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98,  which  authorized  the  payment  of  the  war-premimn  claims 
from  the  unexpended  balance  of  the  Geneva  award.  The  act 
of  1874,  18  Stat.  245,  had  provided  for  the  distrilmtion  of  the 
money  received  from  Great  Britain  in  accordance  with  the 
judgments  of  the  Geneva  tribunal  and  the  terms  of  the  award, 
and,  therefore,  to  all  the  persons  who  had,  in  any  legal  or 
judicial  sense,  any  ^'  right "  to  the  money.  It  merely  gave  a 
remedy  for  the  existing  rights. 

The  latter  point  has  been  expressly  held  both  negatively 
and  affirmatively  by  this  court,  in  holding,  in  accordance  with 
the  judgment  of  the  Geneva  tribunal,  that  the  direct  '^  claims  '^ 
were  not  created  as  rights  by  the  act  of  1874,  that  they 
existed  against  Great  Britain  before  the  passage  of  that  act 
and  erren  before  the  treaty,  Bachman  v.  Lawaon^  109  IT.  S. 
659,  ^  Great  Western  Insurance  Co.  v.  United  States^  112 
IT.  8.  193 ;  and  that  the  war-premium  "  claims  '*  did  not  arise 
under  the  treaty,  and  had  no  existence  as  ^^  rights,"  until  the 
act  of  1882  created  them  6uch  against  the  United  States* 
United  States  v.  Weld,  127  V.  S.  51.  , 

The  cases  on  the  assignability  in  bankruptcy  of  pensions  go 
upon  the  same  distinction ;  namely,  that  an  antecedent  legal 
right  possessing  the  vinotdum  juris,  although  without  a 
remedy,  —  being  against  the  government,  —  will  pass  to  the 
assignee ;  but  that  a  mere  equitable  claim,  which  not  only 
lacks  the  remedy  but  would  not  be  a  legal  right  if  a  private 
individual  stood  in  the  government^  place,  will  not  pass.  lit 
re  Webber,  18  Q.  B.  D.  Ill ;  In  re  Wicks,  17  Ch.  D.  70;  Gib- 
son V.  East  India  Co.,  5  Bing.  (N.  C.)  262,  274;  Eo  parte 
Saviher  (L.  R)  7  Ch.  214;  Innes  v.  East  India  Co,,  17  C.  B- 
851.  These  grants  of  money  do  not  paks  in  bankruptcy, 
because  they  are  only  "imperfect  obligations,  —  obligations 
which  want  the  wncalum  juris,  although  binding  in  moral 
equity  and  conscience  ...  of  which  the  performance  ia 
to  be  sought  for  by  petition^  memorial  or  remonstrance,  not  by 
action  in  a  court  of  Uw."  Tindal,  C.  J.,  in  Gibson  v.  East 
India  Co.^  vH  supra.  See  also  MUner  v.  Metz,  16  Pet.  227 ; 
Erwiny.  United  States,  97  U.  S.  892;  In  re  Hoggins,  21  Ch. 
D.  85 ;  PhOps  v.  McDonald,  99  U.  S.  298 ;  Bumand  v.  Bho- 
docanachi,  7  App.  Cas.  333. 
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The  true  role  to  be  deduced,  from  the  decisiona  ofthis  oourt 
may  be  summed  up  as  follows :  A  legal  right  existing  at  the 
date  of  the  assignment  is,  in  the  eye  of  the  law,  property,  and 
passes  to  the  assignee,  though  there  be  no  remedy  for  enforc- 
ing it  by  judicial  process.  Where,  however,  there  is  neither 
remedy  nor  the  constituent  elements  of  a  legal  right,  the  claim 
or  expectancy  does  not  pass^  and  the  subsequently  created 
right  dates  from  the  time  of  its  creation  and  goes  to  the 
claimant  or  to  his  legal  representatives  or  to  his  assignees  by 
contract,  and  becomes  assignable  by  operation  of  law  (as  in 
bankruptcy)  only  after  the  creating  act.  Any  other  rule  would 
defeat  the  whole  purpose  of  a  bankrupt  law,  —  the  relief  pf 
honest  traders,  —  and  pt^vent  the  bankrupt  from  ever  acquir- 
ing property  after  his  assignment ;  for  any  acquisition  he  might 
make  would  necessarily  be  connected  more  or  less  remotely 
by  some  slender  chain  of  cause  and  effect  with  transactions  or 
events  antedating  his  bankruptcy,  and,  therefore,  under  such 
a  rtde,  would  go  to  the  assignee.  The  line  must  be  drawn  a^ 
the  point  we  have  indicated,  or  not  at  alL  It  is  submitted  that 
the  authorities  on  the  general  subject  sustain  this  ground. 

The  only  judidal  authority  opposed  to  our  view  is  the 
opinion  of  the  Court  of  Alabama  Commissioners,,  by  Frenofa^ 
J.,  on  the  bankruptcy  question,  dated  March  3, 1884,  and  the 
dissenting  opinion  of  Mr.  Justice  Field  in  this  case  (146  Mass. 
652-58). 

Mb.  JrsnoB  Lahab,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  single  question  on  the  merits  of  the  case  is,  whether,  at 
the  date  of  their  adjudication  in  bankruptcy,  the  claim  of  the 
defendants  in  error  for  war  premiums  passed  to  their  assignees 
in  bankruptcy,  as  a  part  of  their  estate. 

As  preliminary  to  the  discussion  of  the  merits  of  the  case, 
it  is  urged  by  the  defendants  in  error  that  this  is  not  a  Fed- 
eral question,  and  that,  therefore,  the  writ  of  error  should  be 
dismissed.  We  do  not  think,  however,  that  this  contention 
can  be  sustained.     Bo£)i  parties  claim  the  proceeds  of  the 
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award,  the  defendants  in  error  asserting  that  it  did  not  pass 
to  their  assignees  in  bankruptcy  under  section  5044  of  the 
Bevised  Statutes,  and  the  plaintiff  in  error  insisting  that  the 
claim  was  a  part  of  their  estate  at  the  date  of  their  adjudica- 
tion in  bankruptcy,  and  did  pass  to  the  assignees  under  that 
section  of  the  Bevised  Statutes.  The  assignee's  claim  to  the 
award  is  based  on  that  section  of  the  statutes;  and  as  the 
state  court  decided  against  him,  this  court  has  jurisdiction 
under  section  709,  Revised  Statutes,  to  review  that  judgment; 
for  the  decision  of  the  state  court  was  against  a  ^^ right"  or 
"  title "  claimed  under  a  statute  of  the  United  States,  within 
the  meaning  of  that  section. 

The  case  upon  the  merits  is  more  difficult.  There  is  high 
authority  in  the  state  courts  in  support  of  the  judgment  of 
the  court  below.  The  same  general  question  has  arisen  in 
N&w  York,  in  Maryland  and  in  Maine ;  and  in  each  instance 
the  decision  has  been,  like  the  one  we  are  reviewing,  against 
the  assignee.  See  Taft  v.  MarMy^  120  N.  Y.  474 ;  Brooks 
V.  Ahrena^  68  Maryland,  212 ;  and  Kingf^ury  v.  Mattocks^  81 
Maine,  810.  But  as  the  question  is  one  arising  under  the 
bankruptcy  statute  of  the  United  States,  we  cannot  rest  our 
judgment  upon  those  adjudications  alone,  however  persuasive 
they  may  be. 

By  the  treaty  of  Washington,  concluded  May  8,  1871, 
between  the  United  States  and  Great  Britain,  and  proclaimed 
July  4,  1871,  17  Stat.  863,  it  was  provided  that,  in  order  to 
settle  the  differences  which  had  arisen  between  the  United 
States  and  Great  Britain  respecting  claims  growing  out  of 
depredations  committed  by  the  Alabama  and  other  designated 
vessels  which  had  sailed  from  British  ports,  upon  the  com- 
merce and  navy  of  the  United  States,  which  were  generically 
known  as  the  Alabama  claims,  those  claims  should  be  sub- 
mitted to  a  tribunal  of  arbitration  called  to  meet  at  Geneva, 
in  Switzerland.  The  claims  presented  to  that  tribunal  on  the 
part  of  the  representative  of  the  United  States  included  those 
arising  out  of  damages  committed  by  those  cruisers,  and  also 
indirect  claims  of  several  descriptions,  and  among  them  claims 
for  enhanced  premiums  of  insurance,  or  war  risks,  as  they 
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were  sometimes  called.  As  respects  the  claims  for  enhanced 
premiums  for  war  risks,  and  certain  other  indirect  claims, 
objection  was  made  by  Great  Britian  to  their  consideration 
by  the  tribunal,  as  not  having  been  included  in  the  purview  of 
the  treaty  ;  and  as  no  agreement  could  be  reached,  upon  this 
point,  between  the  representatives  of  the  respective  govern- 
ments, the  arbitrators,  without  expressing  any  opinion  upon 
the  point  of  difference  as  to  the  interpretation  of  the  treaty, 
stated  that  '^  after  the  most  careful  perusal  of  all  that  has 
been  urged  on  the  part  of  the  government  of  the  United 
States  in  respect  of  these  claims,  they  have  arrived,  indi- 
vidually and  collectively,  at  the  conclusion  that  these  claims 
do  not  constitute,  upon  the  principles  of  international  law 
applicable  to  such  cases,  good  foundation  for  an  award  of 
compensation  or  computation  of  damages  between  nations, 
and  should,  upon  such  principles,  be  -wholly  excluded  from  the 
<5onsideration  of  the  tribunal  in  making  its  award,  even  if 
there  were  no  disagreement  between  the  two  governments  as 
to  the  competency  of  the  tribunal  to  decide  thereon."  Mes- 
sages and  Documents,  Department  of  State,  Pt.  2,  vol.  4, 
187^-3,  p.  20. 

This  declaration  of  the  tribunal  was  accepted  by  the  Presi- 
dent of  the  United  States  as  determinative  of  their  judgment 
upon  the  question  of  public  law  involved;  and,  accordingly, 
those  indirect  claims  were  not  insisted  upon  before  the  tribu- 
nal, and  were  not  in  fact  taken  into  consideration  in  making 
their  award.     Id.  21. 

The  tribunal  finally  awarded  to  the  United  States  $15,500,- 
000  as  indemnity  for  losses  sustained  by  citizens  of  this  coun- 
try by  reason  of  the  acts  of  the  aforesaid  cruisers,  and  that 
sum  was  paid  over  by  Great  Britain. 

It  was  held  in  United  States  v.  Weld,  127  U.  S.  51,  that  this 
award  was  made  to  the  United  States  as  a  nation.  The  fund 
was,  at  all  events,  a  national  fund  to  be  distributed  by  Con- 
gress as  it  saw  fit.  True,  as  citizens  of  the  United  States  had 
suffered  in  person  and  property  by  reason  of  the  acts  of  the 
Confederate  cruisers,  and  as  justice  demanded  trat  such  losses 
should  be  made  good  by  the  government  of  Great  Britain,  the 
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most  natural  disposition  of  the  fand  that  could  be  made  «by 
Congress  was  in  the  payment  of  such  losses.  But  no  individ* 
ual  claimant  had,  as  a  matter  of  strict  legal  or  equitable  rights 
any  lien  upon  the  fund  awarded,  nor  was  Congress  under  any 
legal  or  equitable  obligation  to  pay  any  claim  out  of  the  pro- 
ceeds of  that  fund. 

We  premise  this  much  to  show  that,  as  respects  the  various 
claims,  both  of  the  first  and  second  classes,  for  which  payment 
was  afterwards  provided  by  Congress,  they  stood  on  a  basis  of 
equality,  in  the  matter  of  legal  right  on  the  part  of  the  claim- 
ants to  demand  their  payment,  or  legal  obligation  on  the  part 
of  the  government  of  the  United  States  to  pay  them.  There 
was,  undoubtedly,  a  moral  obligation  on  the  United  States  to 
bestow  the  fund  received  upon  the  individuals  who  had  suf- 
fered losses  at  the  hands  of  the  Confederate  cruisers ;  and  in 
this  sense  all  the  claims  pf  whatsoever  nature  were  possessed 
of  greater  or  less  pecuniary  value.  There  was  at  least  a  pos- 
sibility of  their  payment  by  Congress  —  an  expectancy  of 
interest  in  the  fund,  that  is,  a  possibility  coupled  with  an 
interest. 

The  first  provision  made  for  the  distribution  of  thia  fund 
was  by  the  act  of  June  23,  1874,  18  Stat.  246,  c.  459.  By 
that  act  there  was  established  a  court  known  as  the  Court  of 
Commissioners  of  Alabama  Claims,  to  be  composed  of  five 
judges,  whose  duties,  among  other  things,  were  to  receive  and 
examine  all  claims,  admissible  under  the  act,  that  might  be 
presented  to  them,  directly  resulting  from  damage  caused  by 
the  aforementioned  Confederate  cruisers.  By  section  8  the 
court  was  to  exist  for  one  year  from  the  date  of  its  first  con- 
vening and  organizing,  and  the  President  might,  by  proclama- 
tion, extend  its  existence  for  six  months. more.  By  subsequent 
acts  of  Congress  the  existence  of  the  court  was  continued  until 
January  1, 1877,  to  enable  it  to  complete  the  business  for  which 
it  was  created. 

The  claims  allowed  by  this  court  did  not  amount  to  the  sum 
of  the  award ;  and  as  many  claims  had  not  been  presented  to 
the  court,  Congress  by  the  act  of  June  5,  1882,  22  Stat.  98,  c. 
195,  reestablished  the  court  *'  for  the  distribution  of  the  unap- 
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propriated  moneys  of  the  Geneva  award."  It  was  made  the 
duty  of  the  court,  as  reorganized,  to  receive  and  examine  the 
claims  which  might  be  presented,  putting  them  into  two 
classes,  and  to  render  judgment  for  the  amounts  allowed. 
Claims  of  the  first  class  were  those  "directly  resulting  from 
damage  done  on  the  high  seas  by  Confederate  cruisers  during 
the  late  rebellion,  including  vessels  and  cargoes  attacked  on  the 
high  seas,  although  the  loss  or  damage  occurred,  within-  four 
miles  of  the  shore;"  and  claims  of  the  second  class  were  those 
"  for  tte  payment  of  premiums  for  war  risks,  whether  paid  to 
corporations,  agents  or  individuals,  after  the  sailing  of  any 
Confederate  cruiser." 

As  already  stated,  the  defendants  in  error  were  adjudicated 
bankrupts  August  5, 1875,  and  were  discharged  July  20,  1877. 
No  steps  were  taken  in  the  matter  of  their  claim  until  after 
the  passage  of  the  act  of  1882.  The  award  was  made  by  the 
Court  of  Commissioners  in  December,  1886,  that  court  finding 
that  the  assignees  of  the  defendants  in  error  were  entitled  to 
such  award. 

It  is  urged  on  behalf  of  the  plaintiff  in  error  that  this  find- 
ing, that  the  assignees  were  entitled  to  the  amount  of  the 
award  on  this  claim,  was  final  and  not  subject  to  review  in 
any  other  court  or  tribunal.  In  other  words,  it  is  insisted  that 
the  decision  of  that  court,  both  as  respects  the  amount  to  be 
paid  on  the  claims  and  also  as  to  who  was  entitled  to  receive 
that  Amount,  was  final  and  irrevocable. 

We  are  not  impressed  with  this  view.  In  our  opinion  it  is 
unsound.  The  object  for  which  the  Court  of/ Commissioners 
of  Alabama  Claims  was  established  was  to  pa^s  upon  the 
claims  which  were  presented  to  it  for  adjudication,  and  deter- 
mine the  amount  to  be  paid  by  the  United  States  on  each 
claim.  Questions  respecting  the  ownership  of  the  respective 
claims  did  not  concern  the  court.  Its  function  was  performed 
when  it  rendered  its  judgment  on  the  merit  of  the  claims.  Its 
judgments  were  final  upon  all  parties,  as  respects  the  validity 
of  the  claim,  and  the  amount  to  be  paid  in  satisfaction  of  it ; 
but  there  is  nothing  in  the  acts  of  Congress  relating  to  this 
matter,  or  in  the  reason  of    things,   to  indicate  that  the 
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judgment  of  the  court,  as  to  who  were  the  owners  of  the 
respective  claims  submitted,  should  be  considered  final  and 
irrevocable. 

Passing  now  to  the  most  important  question  in  the  case,  we 
are  to  consider  whether  the  daim  passed  to  the  assignees  of 
the  defendants  in  error  by  virtue  of  the  deed  of  assignment  in 
their  bankruptcy  proceedings ;  or,  whether,  on  the  other  hand, 
it  never  constituted  a  part  of  the  estate  until  the  passage  of 
the  act  of  1882.  From  the  agreed  statement  of  facts  it  is 
ascertained  that  the  assignments  in  bankruptcy  were  in  the 
usual  form. 

By  section  5044,  Rev.  Stat,  it  is  provided  that  "all  the 
estate,  real  and  personal,  of  the  bankrupt,  with  all  his  deeds, 
books  and  papers  relating  thereto,"  shall  be  conveyed  to  the 
assignee  imm^iately  after  he  is  appointed  and  qualified.  Sec- 
tion 5046  puts  the  assignee  in  the  same  position  as  regards  all 
manner  and  description  of  the  bankrupt's  property,  (except 
that  specifically  exempt,)  as  the  bankrupt  himself  would  have 
occupied  had  no  assignment  been  made.  And  subsequent 
sections  establish  in  the  assignee  the  right  to  sue  for  and 
recover  all  the  bankrupt's  "  estate,  debts  and  effects "  in  his 
own  name,  and  otherwise  represent  the  bankrupt  in  every  par- 
ticular as  respects  the  latter's  property  of  whatever  species  or 
description. 

It  must  be  conceded  that  the  language  of  the  Revised 
Statutes  relating  to  bankruptcy  to  which  we  have  referred  is 
broad  and  comprehensive  enough  to  embrace  the  whole  prop- 
erty of  the  bankrupt.  Was  the  claim  in  this  case  property,  in 
any  sense  of  the  term  ?  We  think  it  was.  Who  can  doubt 
but  that  the  right  to  prosecute  this  claim  before  the  Court  of 
Commissioners  of  Alabama  Claims  would  have  survived  to 
their  legal  representatives  had  the  original  claimants  been  dead 
at  the  passage  of  the  act  of  1882  ?  If  so,  the  money  recovered 
would  have  been  distributable  as  assets  of  the  estate.  While, 
as  already  stated,  there  were  no  means  of  compelling  Congress 
to  distribute  the  fund  received  in  virtue  of  the  Gteneva  award, 
and  while  the  claimant  was  remediless  with  respect  to  any 
proceedings  by  which  he  might  be  able  to  retrench  his  losses, 
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nevertheless  there  was  at  all  times  a  moral  obligation  on  the 
part  of  the  government  to  do  justice  to  those  who  had  suffered 
in  property.  As  we  have  shown  from  the  history  of  the  pro- 
ceedings leading  up  to  the  organization  of  the  tribunal  at 
Geneva,  these  war  premiums  of  insurance  were  recognized  by 
the  government  of  the  United  States  as  valid  claims  for  which 
satisfaction  should  be  guaranteed.  There  was  thus  at  all  times 
a  possibility  that  the  government  would  see  that  they  were 
paid.  There  was  a  possibility  of  their  being  at  some  time 
valuable.  They  were  rights  growing  out  of  property;  rights, 
it  is  true,  that  were  not  enforceable  until  after  the  passage  of 
the  act  of  Congress  for  the  distribution  of  the  fund.  But  the 
act  of  Congress  did  not  create  the  .rights.  They  had  existed 
at  all  times  since  the  losses  occurred.  They  were  created  by 
reason  of  losses  having  been  suffered.  All  that  the  act  of 
Congress  did  was  to  provide  a  remedy  for  the  enforcement  of 
the  right. 

The  claims  in  this  case  differ  very  materially  from  a  claim 
for  a  disability  pension,  to  which  they  are  sought  to  be  likened. 
They  are  descendible;  are  a  part  of  the  estate  of  the  original 
claimants  which,  in  case  of  their  death,  would  pass  to  their 
personal  representatives  and  be  distributable  as  assets;  or 
might  have  been  devised  by  will :  while  a  claim  for  a  pension 
is  personal,  and  not  susceptible  of  passing  by  will,  or  by  oper- 
ation of  law,  as  personalty. 

Neither  do  we  think  that  the  money  appropriated  by  Con- 
gress by  the  act  of  1882  to  pay  these  claims  should  be  consid- 
ered merely  as  a  gratuity.  On  this  point  we  can  do  no  better 
than  to  quote  the  language  of  the  learned  judge  of  the  court 
below  who  delivered  the  dissenting  opinion.  He  says:  '^If 
Congress  intended  by  these  statutes  to  appropriate  the  monieiy 
to  certain  persons  as  a  gratuity,  the  only  matters  for  the  Court 
of  Commissioners  to  deal  with  would  have  been  the  persons 
intended  by  the  statutes,  and  the  amounts  given  to  each,  and 
it  is  diflScult  to  see  how  a  judicial  court  could  reexamine  the 
distribution  made  by  the  Court  of  Commissioners  unless  the 
persons  to  whom  that  court  awarded  the  money  claimed  and 
received  it  in  some  representative  capacity.     The  judicial 
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courts  determine  the  ownership  of  the  money  awarded  only 
on  the  ground  that  it  follows  the  ownership  of  the  property 
as  compensation  for  whioh  the  awards  were  made.  Congress 
did  not,  however,  in  these  statutes,  specify  the  persons  entitled 
to  receive  the  money  otherwise  than  by  describing  the  claims 
to  be  admitted,  except  that  it  provided  for  the  exclusion  of 
claims  for  the  loss  of  property  ii»ured  to  the  extent  of. the 
indemnity  received  from  the  insurance,  and  that  no  claim 
should  be  allowed  ^  in  favor  of  any  person  not  entitled  at  the 
time  of  the  loss  to  the  protection  of  the  United  States  in  the 
premises,'  nor  'in  favor  of  any  person  who  did  not  at  all 
times  during  the  late  rebellion  bear  true  allegiance  to  the 
United  States/  ^'    146  Mass.  654,  556. 

We  have  authority  in  this  court  for  the  position  we  main- 
tain. In  Comegys  v.  Vassej  1  Pet  193,  the  controversy  was 
between  a  bankrupt  and  his  assignees  over  a  claim  against  the 
government  of  Spain  for  insurance  on  various  vessels  and  car- 
goes which  had  been  condemned  by  the  Spanish  prize  courts. 
The  case  was  this :  Yasse  had  been  an  underwriter  on  ships  and 
cargoes  owned  by  citizens  of  the  United  States  which  were  cap- 
tured and  carried  into  the  ports  of  Spain,  and,  abandonments 
having  been  made  thereof  to  him,  he  pai^  the  losses. thus  arising 
prior  to  the  year  1802.  In  that  same  year  he  became  embar- 
rassed and  made  an  assignment  under  the  bankrupt  law  of  April 
4, 1800.  His  certificate  of  discharge  was  dated  May  28, 1802. 
In  his  return  of  his  property  and  effects  to  the  commissioners, 
which  he  was  required  to  make  by  the  act,  he  did  not  include  this 
claim  against  Spain,  because  it  was  not  believed  to  have  any 
value,  depending,  as  it  did,  merely  on  the  discretion  and  pleas- 
ure of  the  Spanish  government:  By  the  twaty  of  1819  with 
Spain  that  government  stipulated  to  pay  five  millions  of  dol- 
lars in  full  discharge  of  the  unlawful  seizures  which  she  bad 
made;  and  the  money  was  afterwards  paid  over.  Under  the 
distribution  of  that  fund  the  assignees  in  1824  received  a  sum 
amounting  to  over  $8000,  as  a  pkrt  of  the  bankrupt's  estate. 
Yasse  brought  suit  to  recover  it  from  the  assignees  and  recov- 
ered judgment  in  the  Circuit  Court;  but  on  error  this  court 
reversed  that  judgment  and  held  that  the  claim  for  which  sat- 
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isfaction  had  been  made  was  a  part  of  the  estate  of  the  bank- 
rupt in  1802,  and  therefore  passed  to  the  assignees  unddr  the 
•deed  of  assignment.  The  Imnknxpt  act  of  1800,  under  which 
the  case  arose,  was  quite  similar  to  the  statute  involved  in  this 
case,  providing  that  <^all  the  estate,  real  and  personal,  of  every 
nature  and  description,  tb  which  the  bankrupt  might  be  enti- 
ced, either  in  law  or  in  equity,"  should  go  to  his  assignee; 
and  the  court  held  that  those  words  were  broad  and  compre- 
hensive enough  to  cover  every  description  of  vested  right  and 
interest  attached  to  and  growing  out  of  property.  The  opin- 
ion of  the  court  was  delivered  by  Mr.  Justice  Story.'  In  the 
<K>ur8e  of  his  remarks  he  said :  ^^  It  is  not  universally,  though 
it  may  ordinarily  be  one  test  of  right,  that  it  may  be  enforced 
in  a  court  of  justice.  Claims  and  debts  due  from  a  sovereign 
are  not  ordinarily  capable  of  being  so  enforced.  Neither  the 
king  ot  Great  Britain  nor  the  government  of  the  United 
States  ia  suable  in  the  ordinary  courts  of  justice  for  debts  due 
by  either;  yet  who  will  doubt  that  such  debts  are  rights?  It 
does  not  follow,  because  an  unjudt  sentence  is  irreversible,  that 
the  party  has  lost  all  right  to  justice  or  all  claim,  upon  princi- 
ples of  public  law,  to  remuneration.  With  reference  to  mere 
municipal  law,  he  may  be  without  remedy ;  but  with  reference 
to  principles  of  international  law^  he  has  a  right  both  to  the 
justice  of  his  own  and  the  foreign  sovereign."    1  Pet.  216. 

'  Again,  referring  to  the  language  of  the  bankrupt  act  of 
1800,  he  said:  ^^^AU  the  estate,  real  and  personal,  of  every 
mature  and  description,  in  law  or  equity,'  are  broad  enough  to 
430ver  every  description  of  vested  right  and  interest  attached 
to  and  growing  out  of  property.  Under  such  words  the  wtiple 
property  of  a  testator  would  pass  to  his  devisee.  Whatever 
the  administrator  would  take,  in  case  of  intestacy,  would* se^ 
capable  of  passing  by  such  words.  It  will  not  admit  of  ques- 
tion that  the  rights  devolved  upon  Yasse  by  the  abandonment 
could,  in  case  of  his  death,  have  passed  to  his  personal  repre- 
sentative; and  when  the  money  was  received  be  distributable 
as  assets.  Why,  then,  should  it  not  be  assets  in  the  hands  of 
the  assignees?  Considering  it  in  the  light  in  which  Lord 
Hardwicke  viewed  it,  as  an  equitable^  trust  in  the  money,  it  is 
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Still  an  interest,  or,  at  all  events,  a  possibility  coupled  with  an 
interest."     1  Pet.  218,  219. 

The  principles  of  that  case  were  applied  in  MU/nor  y.  Met^ 
16  Pet.  221,  to  the  case  of  a  claim  for  extra  pay  for  services 
rendered  by  a  bankrupt  as  gauger  at  the  port  of  Philadelphia^ 
which,  although  presented  to  Congress  prior  to  his  adjudica- 
tion in  bankruptcy,  was  not  recognized  by  that  body  or  satis- 
fied until  afterwards,  the  court  holding  that  the  claim  passed 
to  the  assignee  as  part  of  the  bankrupt's  estate,  and  that  the 
doctrine  of  donation  did  not  apply. 

In  Phelps  V.  McDonald,  99  U.  S.  298,  McDonald,  who  was 
a  British  subject  residing  in  the  United  States,  was  declared  a 
bankrupt  in  1868,  and  the  conveyance  of  his  estate  was  made 
in  the  usual  form  by  the  register  to  an  assignee.  At  that  time 
he  bad  a  claim  against  the  United  States,  of  which  the  com- 
mission organized  under  the  treaty  of  Washington  took  cog- 
nizance, and  made  an  award  for  its  payment.  It  was  held 
that  such  claim  passed  to  the  assignee.  In  the  opinion  of  the 
court,  delivered  by  Mr.  Justice  Swayne,  after  referring  to 
Comegya  v.  Vasae^  and  other  cases  of  that  nature,  it  was  said : 
'^  There  is  no  element  of  a  donation  in  the  payment  ultimately 
made  in  such  cases.  Nations,  no  more  than  individuals,  make 
gifts  of  money  to  foreign  strangers.  Nor  is  it  material  that 
the  claim  cannot  be  enforced  by  a  suit  under  municipal  law 
which  authorizes  such  9,  proceeding.  In  most  instances  the 
payment  of  the  simplest  debt  of  the  sovereign  depends  wholly 
upon  his  will  and  pleasure.  The  theory  of  the  rule  is  that  the 
government  is  always  ready  and  willing  to  pay  promptly 
whatever  is  due  to  the  creditor.  ...  It  is  enough  that 
the  right  exists  when  the  transfer  is  made,  no  matter  how 
remote,  or  uncertain  the  time  of  payment.  The  latter  does 
not  affect  the  former.  ...  If  the  thing  be  assigned,  the 
right  to  collect  the  proceeds  adheres  to  it,  and^  travels  with  it 
whithersoever  the  property  may  go.  They  are  inseparable. 
Vested  rights  ad  rem  and  in  re  —  possibilities  coupled  with  an 
interest  an^  claims  growing  out  of  property  —  pass  to  the 
assignee."  99  U.  S.  303,  304.  To  the  same  effect  are  Erwvn  ▼. 
TJnUed  States^  97  U.  8.  392 ;  Baohman  v.  Zaweon,  109  U.  S.  659. 
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There  is  nothing  in  United  States  v.  Weld,  127  U.  S.  51,  that 
militates  against  the  view^  herein  presented.  In  that  case  it 
was  held  that,  as  respects  the  jurisdiction  of  the  Court  of 
Claims  to  entertain  the  suit  against  the  United  States  under 
section  1066,  Eev.  Stat.,  the  claim  must  be  regarded  as  grow- 
ing out  of  the  act  of  1882,  because  that  act  furnished  the 
remedy  by  which  the  rights  of  the  claimant  might  be  enforced. 
But  that  is  an  entirely  different  proposition  from  the  one  con- 
tended for  here  by  the  defendants  in  error,  that  the  claim  was 
created  by  that  act. 

In  our  opinion  this  case  fall^  within  the  principles  of  Comegys 
V.  Vaase  and  Phdpa  v.  McDonald;  and  the  judgment  of  the 
court  below  is 

Reversed,  and  the  cause  remanded  for  furtlier  proceedings 
not  inconsistent  with  this  opinion, 

Mb.  JusncB  Bradley  was  not  present  at  the  argument,  and 
took  no  part  in  the  decision. 


In  re  KAHEER,  Petitioner. 

APPEAL    FBOM   THE   dBOUIT    COURT    OF    THE    UIOTED    STATES   FOB 
THE  DISTRICT  OF  KANSAS. 

No.  USB.    Argiiad-MMreb  17, 1801.  —  Dwiided  Mi^  35, 1881. 

The  act  of  August  8,  1890,  26  Stat.  S13,  c.  728,  enacting  **  that  all  fer- 
mented, distilled  qr  other  Intoxicating  liquors  or  liquids  transported 
into  any  State  or  Territory,  or  remaining  therein  for  use,  consumption, 
sale  or  storage  therein,  shall  upon  arrival  In  such  State  or  Territory  be 
subject  to  the  operation  and  effect  of  the  laws  of  such  State  or  Territo/y 
enacted  in  the  exercise  of  Its  police  powers,  to  the  same  extent  and  In 
the  same  manner  as  though  such  liquids  or  liquors  had  been  produced  In 
such  State  or  Territory,  and  shall  not  be  exempt  therefrom  by  reason  of 
being  introduced  therein  in  original  packages  or  otherwise  "  Is  a  valid  and 
constitntional  exercise  of  the  legislative  power  conferred  upon  Congress ; 
and,  after  that  act  took  effect,  such  liquors  or  liquids,  Introduced  Into  a 
State  or  Territory  from  another  State,  whether  In  original  packages  or 
otherwise,  became  subject  to  the  operation  of  such  of  its  then  existini; 
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laws  as  had  been  properly  enacted  in  the  exercise  of  its  police  powers  -- 
among  which  was  the  statute  in  question  as  applied  to  the  petitioner's- 
offence. 

This  was  an  application  for  a  writ  of  hahem  corpus  made  to 
the  Circuit  Court  of  the  United  States  for  the  District  of  Kan- 
sas by  Charles  A.  Rahrer,  who  alleged  in  his  petition  that  he 
was  illegally  and  wrongfully  restrained  of  his  liberty  by  John 
M.  Wilkerson,  sheriff  of  Shawnee  County,  Kansajs,  in  violation 
of  the  Constitution  of  the  United  States. 

The  writ  was  issued,  and  return  having  been  made  thereto, 
the  cause  was  heard  on  the  following  agreed  statement  of 
facts: 

^^  It  is  understood  and  agreed  by  and  between  the  attonieys 
for  the  petitioner  herein  and  the  respondent  that  the  above- 
entitled  application  to  be  discharged  upon  writ  of  habeas  car- 
pi^ shall  be  heard  and  decided  upon  the  following  facts, 
namely : 

^^  That  H.  C.  Maynard  and  Lisle  Hopkins  are  citizens  and 
residents  of  the  State  of  Missouri,  and  are  partners  doing  busi- 
ness at  Kansas  City,  in  the  State  of  Missouri,  under  the  firm 
name  of  Maynard,  Hopkins  &  Co. ;  that  said  Maynard,  Hop- 
kins &  Co.  are  and  were  at  all  the  times  herein  mentioned 
doing  a  general  wholesale  business  in  Kansas  City,  in  the 
State  of  Missouri,  in  the  sale  of  intoxicating  liquors ;  that  said 
Maynard,  Hopkins  &  Co.  do  a  general  business  of  packing  and 
jshipping  intoxicating  liquors  from  their  place  of  business  in 
Kansas  City,  in  the  State  of  Missouri,  to  various  points  in  the 
iState  of  Kansas  and  other  States ;  that  in  June,  1890,  the  said 
Maynard,  Hopkins  &  Co.  constituted  and  appointed  the  peti- 
tioner herein,  Charles  Rahrer,  a  citizen  of  the  United  States, 
their  lawful  agent  in  the  city  of  Topeka,  in  the  State  of  Kan- 
sas, to  sell  and  dispose  of  for  them  in  original  packages  liquors 
shipped  by  the  said  Maynard,  Hopkins  &  Co.  from  the  State 
of  Missouri  to  Topeka,  in  the  State  of  Kansas ;  that  in  July, 
1890,  the  said  Maynard,  Hopkins  &  Co.  shipped  to  the  city  of 
Topeka,  in  the  State  of  Kansas,  from  Kansas  City,  in  the  State 
of  Missouri,  a  car-load  of  intoxicating  liquors  packed  by  them 
and  shipped  from  Kansas  City,  in  the  State  of  Missouri,  in 
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original  packages,  which  car-load  of  intoxicating  liquors  so 
shipped  was  taken  charge  of  by  the  petitioner  herein,  Charies 
Rahrer,  at  Topeka,  in  the  State  of  Kansas,  as  the  agent  of 
Maynaixl,  Hopkins  &  Co. ;  that  on  the  9th  day  of  August, 
1890,  tlie  said  Charles  Rahrer,  as  agent  of  the  said  Maynard, 
Hopkins  &  Co.,  offered  for  sale  and  sold  in  the  original  pack- 
age a  portion  of  said  liquor,  so  shipped  by  the  said  Maynard, 
Hopkins  &  Co.,  to  wit,  one  pony  keg  of  beer,  being  a  four- 
gallon  k^,  which  keg  was  in  the  same  condition  in  which  it 
was  shipped  from  Kansas  City,  in  the  State  of  Missouri,  to 
Topeka,  in  the  State  of  Kansas;  that  said  keg  of  beer  was 
separate  and  distinct  from  all  other  kegs  of  beer  so  shipped, 
and  was  shipped  as  a  separate  and  distinct  package  by  May- 
nard, Hopkins  &  Co.  from  Kansas  City,  in  the  State  of  Mis- 
souri. 

"  That  the  petitioner,  Charles  A.  Rahrer,  on  the  9th  day  of 
August,  1890,  offered  for  sale  and  sold  one  pint  of  whiskey, 
which  was  a  portion  of  the  liquor  shipped  by  Maynard,  Hop- 
kins &  Co.,  as  above  stated ;  that  said  pint  of  whiskey  was  sold 
in  the  same  condition  in  which  it  was  shipped  from  the  State 
of  Missouri  and  received  in  the  State  of  Kansas ;  that  it  was 
separate  and  distinct  from  every  other  package  of  liquor  so 
shipped,  and  was  sold  in  the  same  package  in  which  it  was 
received,  being  securely  enclosed  in  a  wooden  box  of  sufficient 
size  to  hold  said  pint  bottle  of  whiskey. 

"It  is  further  agreed  that  Charles  A.  Rahrer,  the  petitioner 
herein,  was  not  the  owner  of  said  liquor,  but  was  simply  acting 
as  the  agent  of  Maynard,  Hopkins  &  Co.,  who  were  the  own- 
ers of  said  liquor. 

"That  on  the  21st  day  of  August,  1890,  there  was  filed  in 
the  office  of  the  clerk  of  the  District  Court  of  Shawnee 
County,  Kansas,  an  information  by  R.  B.  Welch,  county  at- 
torney of  said  county,  together  with  affidavit  of  Otis  M. 
Capron  and  John  C.  Butcher,  appended  and  attached  thereto 
and  in  support  thereof,  taken  under  sec.  2543,  General  Stat- 
utes of  1889,  charging  the  said  Charles  A.  Rahrer  with  violat- 
ing the  prohibitory  liquor  law  of  the  State  of  Kansas  by 
making  the  two  sales  hereinbefore  mentioned.    A  copy  of 
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said  information  and  affidavits  so  filed  is  attached  to  the  return 
of  the  respondent  herein  and  is  hereby  referred  to  and  made  a 
part  hereof;  that  the  petitioner  herein,  Charles  A.  Rahrer^ 
was  arrested  upon  a  warrant  issued  upon  the  information  and 
affidavit  heretofore  referred  to  and  is  held  in  custody  by  the 
respondent,  John  M.  Wilkerson,  sheriff  of  Shawnee  County^ 
by  reason  of  said  information  so  filed  and  said  warrant  so 
issued,  and  not  otherwise. 

'^  Said  Charles  A.  Rahrer  was  not  a  druggist  and  did  not 
have,  nor  did  his  principals,  Maynard,  Hopkins  &  Co.,  have, 
any  druggist's  permit  at  the  time  of  making  the  said  sales  of 
intoxicating  liquor  hereinbefore  mentioned,  nor  had  he  or  they 
ever  made  any  application  for  a  druggist^s  permit  to  the  pro- 
bate judge  of  Shawnee  Cpunty,  Kansas,  before  making  such 
sales  of  intoxicating  liquor  as  aforesaid.  The  said  sales  of  in- 
toxicating liquors  were  not  made  by  said  Charles  A.  Rahrer 
upon  a  printed  or  written  affidavit  of  the  applicant  for  such 
intoxicating  liquors,  as  required  under  the  prohibitory  laws  of 
the  State  of  Kansas. 

"  A  copy  of  the  warrant  under  and  by  virtue  of  which  the 
respondent,  John  M.  Wilkerson,  sheriff  of  Shawnee  County, 
holds  the  said  Charles  A.  Rahrer  is  attached  to  the  return  of 
the  respondent  and  is  hereby  referred  to  and  made  a  part 
hereof. 

*'  The  recent  act  of  Congress  relating  to  intoxicating  liquors 
and  known  as  the  *  Wilson  bill '  was  signed  by  the  President 
on  August  8,  A.D.  1890." 

The  Circuit  Court  discharged  the  petitioner,  and  the  case 
was  brought  to  this  court  by  appeal.  The  opinion  will  be 
found  in  43  Fed.  Rep.  556. 

The  constitution  of  Kansas  provides:  *'The  manufacture 
and  sale  of  intoxicating  liquors  shall  be  forever  prohibited  in 
this  State,  except  for  medical,  scientific  and  mechanical  pur- 
poses." 1  Gen.  Stat.  Kansas,  1889,  p.  107.  The  sections  of 
the  Kansas  statutes  claimed  to  have  been  violated  by  the  peti- 
tioner are  as  follows : 

"  Any  person  or  persons  who  shall  manufacture,  sell  or  bar- 
ter any  spirituous,  malt,  vinous,  fermented  or  other  intoxicat- 
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ing  liquors,  shall  be  guilty  of  a  misdemeanor,  and  punished 
as  hereinafter  provided :  Provided^  however^  That  suoh  liquors 
may  be  sold  for  medical,  scientific  and  mechanical  purposes, 
as  provided  in  this  act. 

^^  It  shall  be  unlawful  for  finy  person  or  persons  to  sell  or 
barter  for  medical,  scientific  or  mechanical  purposes,  any  majt, 
vinous,  spirituous,  fermented  or  other  intoxicating  liquors, 
without  first  having  procured  a  druggist  permit  therefor  from 
the  probate  judge  of  the  county  whereih  suoh  druggist  may 
be  doing  business  at  the  time,''  etc. 

'*  Any  person  without  taking  out  and  having  a  permit  to  sell 
intoxicating  liquors,  as  provided  in  this  act,  or  any  person  not 
lawfully  and  in  good  faith  engaged  in  the  business  of  a  drug- 
gist, who  shall  directly  or  indirectly  sell  or  barter  any  spirit- 
uous, malt,  vinous,  fermented  or  other  intoxicating  liquors, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  in  any  sum  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars  and  be  imprisoned 
in  the  county  jail  not  less  than  thirty  days  nor  more  than 
ninety  days."    1  Gen.  Stat.  Kansas,  c  31,  §§  380,  381,  386. 

On  August  8, 1890,  an  act  of  Congress  was  approved,  enti- 
tled '*  An  act  to  limit  the  effect  of  the  regulations. of  commerce 
between  the  several  States  and  with  foreign  countries  in  cer- 
tain cases,"  which  reads  as  follows :  "  That  all  fermented,  dis- 
tilled or  other  intoxicating  liquors  or  liquids  transported  into 
any  State  or  Territory  or  remaining  therein  for  use,  consump- 
tion, sale  or  storage*  therein,  shall  upon  arrival  in  such  State  or 
Territory  be  subject  to  the  operation  and  effect  of  the  laws  of 
such  State  or  Territory  enacted  in  the  exercise  of  its  police 
powers,  to  the  same  extent  and  in  the  same  manner  as  though 
such  liquids  or  liquors  had  been  produced  in  sucli  State  or  Ter- 
ritory, and  shall  not  be  exempt  therefrom  by  reason  of  being 
introduced  therein  in  original  packages  or  otiierwise."  26 
Stat.  313,  c.  728. 

Mr.  A.  Z.  Williams,  Mr.  J.  N.  Ives  and  Mr.  R.  B.  Welch 
for  appellant,  opposing  the  petitioner.  Mr.  L.  B.  Kellogg ^ 
Attorney  General  of  Kansas,  was  with  Mr.  Welch  on  his  brief. 
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Mr.  LauU  J.  Blum  and  Mr.  David  Overmyer  for  appellea 
Mr.  Edga/r  C.  Blum  was  with  Mr.  Louis  J.  Blum  on  his 
brief. 

The  commerce  claose  of  the  ConstU;Qtion  has  been  frequently 
before  the  court  for  constmction,  and  the  questions  as  to  the 
extent  of  the  pdwer  granted  by  it  to  Congress  and  its  limita- 
tions upon  state  power  liave  been  finnly  established.  In 
Ottbons  y.  Ogd&ny  9  Wheat.  1,  the  court  laid  down  .the  doctrine 
that  the  power  granted  to  Congress  under  this  clause  was  ez- 
dusive,  and  an  inhibition  upon  the  States.  In  Sltnyes  y. 
Orowninshidd^  4  Wheat.  122,  it  was  held  that  whenever  the 
terms  in  which  a  power  is  granted  to  Congress,  or  the  nature 
of  the  power,  reqftire  that  it  shall  be  exercised  exdosively  by 
Congress,  the  subject  is  completely  taken  away  from  the  state 
legislatures.  See  also  Cocley  y.  Boa/rd  of  WardsMy  13  How. 
299;  Zeisy  v.  Hardin,  185  U.  S.  100;  Lyng  y.  Miehigany  185 
U.  S.  161 ;  MoOaU  v.  Oalifomia,  186  U.  S.  104;  y^or/olk  db 
Western  Railroad  v.  Penneyhania,  186  U.  S.  114;  Minnesota 
y.  Barber,  136  U.  S.  813. 

Whether  liquor,  as  an  article  of  interstate  commeroe, 
belongs  to  the  class  subject  to  the  exclusive  control  of  Con- 
gress, or  to  that  which  may  be  r^ulated  by  the  States,  is  not 
an  open  question.  The  State  of  Iowa  enacted  a  statute  foi^ 
bidding  common  carriers  to  bring  liquors  into  the  State,  unless 
consigned  to  a  party  holding  a  permit  from  the  local  author- 
ities. The  court  held  that  the  artide  in  question  belonged  to 
commerce  witiiin  the  exclusive  power  of  Congress,  and  that, 
as  the  statute  in  question  was  a  regulation  of  such  commerce, 
it  was  void.  Bowmofi  v.  Chicago  dk  Northijoestem  RaUway, 
125  U.  S.  466.  Subsequently  it  was,  decided  that  the  right  to 
import  liquor  into  the  State  —  a  right  which  the  State  had  in 
vain  sought  to  destroy  — indaded  the  right  to  sdl  it  in  the 
cond'tion  in  which  it  was  imported.    Leisy  v.  Hardin,  supra. 

The  statutes  of  Iowa  referred  to,  and  the  statutes  of  Kansas 
in  question,  are  similar  in  terms,  and,  by  these  depittons  all 
must  have  been  alike  affected.  ^ 

Admitting  for  the  purpose  of  the  argument,  that  the  act  of 
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Congreffi  is  a  valid,  enactment,  has  it  any  effect  upon  the  exist- 
ing statntet 

The  statute  in  question  virtually  embraced  two  provisions; 
one  regulating  the  internal  comtnerce  in  liquor,  the  other  Ap- 
plying to  imported  liquor.  The  latter  was  void  when  passed  \ 
but  it  is  claimed  that,  by  virtue  of  the  terms  of  the  act  of  Con* 
gress,  th^re  is  now  in  force  a  state  law  prohibiting  the  sale  of 
imported  liquor,  and  the  statute  in  question  is  relied  upon  in 
support  of  this  contention.  Up  to  the  time  of  the  passage  of 
that  act  there  was  no  such  state  law  as  the  one  claimed.  When 
the  court  held  the  statute  to  be  unconstitutional,  so  far  as  it 
applied  to  imported  liquor,  it  decided  in  effect  that  the  statute 
should  never  have  been  enacted,  and  that  in  law  it  never  had 
been  enacted.  ^'  An  unconstitutional  act  is  not  a  law.  .  .  • 
It  is  in  legal  contemplation  as  though  it  had  never  been 
passed."  Jiorton  v.  SAMy  County,  118  U.  8.  426.  No  other 
statute  relating  to  imported  liquor  having  thereafter  been 
passed,  there  is  no  state  law  on  the  subject;  and  if ,  as  ir 
daimed,  such  a  law  has  been  created  by  the  act  of  Congress, 
we  have  here  a  state  law,  enacted  by  the  national  legislature. 

It  may  be  said  that  the  state  statute  in  question  in  effect 
contains  two  provisions,  and  that  the  act  of  Congress  is  not 
designed  to  revive  the  provision  rdating  to  imported  liquors, 
but  seeks  merely  to  extend  the  operation  of  the  provision  pro- 
hibiting the  sale  of  domestic  liquors,  so  as  to  embrace  inter- 
state commerce.  If  this  is  its  intent,  aside  from  the  question 
as  to  the  oonstituCional  power  of  Congress  to  do  this,  the 
statute  is  more  clearly  subject  to  the  objection  that  Congress 
cannot  legislate  directly  for  the  States.  If  the  State  enacts  a 
law  covering  one  subject,  and  Congress  then  provides  that  the 
state  law  shall  cover  another  and  an  entirely  different  subject, 
what  is  the  statute,  as  changed?  Unless  it  is  intended  to 
adopt  the  state  law,  and  thus  make  it  a  law  of  Congress,  the 
statute  is  clearly  a  new  state  law,  enacted  by  Congress,  under 
the  police  power  of  the  State.  Congress  may,  undoubtedly, 
affonl  a  freer  scope  to  the  operation  of  state  laws  than  they 
could  otherwise  obtain  ;  but  the  state  laws  so  aQted  upon  by 
Congress  must  be  valid  laws,  and  relate  to  a  subject  within  the 
control  of  Congress. 
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Before  Congress  acted  there  was  no  law  of  Kansas  prohibit- 
ing the  sale  of  imported  liquor  in  its  original  package ;  there 
was  no  power  in  the  State  to  enact  it.  Such  a  law,  if  there  is 
any,  owes  its  existence  entirely  to  Congress;  and,  as  Con- 
gress cannot  legislate  for  the  States,  but  can  only  make  a 
state  law  a  Federal  measure  by  adoption,  it  necessarily  follows 
that  Congress  h'as  adopted  the  state  statute  in  question. 

If  this  statute  has,  by  adoption,  become  a  law  of  the  United 
States,  then  an  offence  against  it  is  punishable  >only  in  the 
Federal  courts,  and  the  state  courts  have  no  jurisdiction.  Yet 
the  Federal  courts  have  no  authority  to  punish  the  offence. 

But  Congress  has  no  power  to  adopt  this  statute  because  it 
is  not  a  fit  subject  for  adoption.  It  is  not  now  a  law,  nor  has 
it  ever  to  any  legal  purpose  or  intent  had  any  existence.  It 
would  be  just  as  reasonable,  and  as  constitutional,  for  Con- 
gress to  adopt,  or  legalize,  the  act  of  an  individual  claiming 
sovereign  power,  as  to  adopt  a  statute  enacted  by  a  legislature 
without  authority.  If  it  has  been  done  in  this  instance,  it  is 
certainly  an  original  and  extraordinary  mode  of  legislation, 
without  precedent  in  congressional  records.  If,  for  example, 
some  enterprising  State  should  by  statute  create  a  national 
bank,  and  Congress  should  assent  to  the  statute,  would  the 
bank  have  a  legal  existence?  The  case  supposed  would 
be  analogous  to  the  one  at  bar,  it  being  in  either  case  an 
attempt  by  the  State  to  exercise  the  power  of  Congress  to 
regulate  interstate  commerce,  and  an  attempt  by  Congress 
V>  give  existence  to  such  legislation.  The  principles  that  can 
sustain  the  one  will  certainly  justify  the  other.  If  we  sepa- 
rate the  valid  from  the  void  part  of  the  statute,  we  find 
remaining  only  a  statute  confined  to  a  subject  within  the 
exclusive  control  of  the  State,  and  Congress  cannot  adopt  a 
state  law  having  no  relation  to  its  own  powers. 

Before  the  passage  of  this  bill  the  States  had  exhausted  all 
their  resources  to  bring  the  interstate  commerce  in  liquor 
within  their  jurisdiction,  and  in  vain.  Towards  the  attain- 
ment of  this  end,  the  aid  of  Congress  was  then  invoked,  result- 
ing in  the  enactment  of  this  measure.  But  the  commerce 
clause  of  the  Constitution  vests  in  Congress  an  exclusive  power 
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to  regulate  interstate  commerce  of  a  national  character,  and 
the  commerce  in  question  here  is  of  that  character. 

Here,  then,  is  a  law  of  Congress,  conferring  upon  the  States 
an  authority  to  exercise  the  very  power  denied  them  by  the 
Constitution.  While  Congress  was  doubtless  actuated  by 
worthy  motives,  and  certainly  cannot  be  chargeable  with  the 
design  to  defy  the  Constitution  from  which  it  derives  its  own 
existence  and  authority,  we  respectfully  submit  that  such  is 
the  effect  of  its  action.  This  conclusion  is  certainly  irresisti- 
ble, unless  we  find  in  the  Constitution  itself  some  provision 
enabling  Congress  to  extend  the  state  power  in  this  regard, 
or  to  delegate  to  the  States  its  own  power  to  regulate  this 
branch  of  interstate  commerce.  But,  the  United  States  and 
the  States  being  distinct  governments,  sovereign  and  supreme 
within  their  respective  spheres,  and  both  alike  being  con- 
trolled by  the  Federal  Constitution,  it  follows  that  the  power 
of  neither  can  be  extended  by  the  other. 

Counsel  for  appellant  says  that  the  grant  of  power  to  Con- 
gress to  regulate  commerce  with  foreign  nations  and  among 
the  Stat^  is  without  limitation  other  than  the  discretion  of 
Congress,  and  from  that  fact  infers  that  its  grant  of  power  to 
the  States  by  the  act  of  1890  is  authorized  because  not  ex- 
pressly forbidden  by  the  Constitution.  It  is  true  the  grant 
of  power  to  Congress  is  without  limitations  other  than  those 
prescribed  by  the  Constitution,  but  the  delegation  of  authority 
to  the  State  is  one  of  the  limitations  prescribed  by  the  Con- 
stitution. The  commercial  power  of  Congress  is  not  excep- 
tional in  this  respect;  every  Federal  power  is  subject  to  no 
limitation  other  than  the  requirements  of  the  Constitution. 

It  would  appear  to  be  settled  beyond  all  doubt,  that  the 
Constitution  provides  or  allows  no  means  by  which  a  State 
can  be  enabled  to  legislate  with  respect  to  foreign  or  inter- 
state commerce.  That  it  does  not  possess  the  power  as  an 
attribute  of  its  sovereignty,  is  certain.  That  Congress  cannot 
confer  or  delegate  to  it  this  power,  is  no  less  clear.  If,  there- 
fore, the  act  of  1890  subjects  an  article  of  interstate  com- 
merce to  the  state  jurisdiction,  what  claim  has  it  to  validity  ? 
That  it  does  subject  an  article  of  interstate  commerce  to  the 
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state  jurisdiotion,  admits  of  no  doubt ;  for  if  the  State  statutes 
are  to  have  any  effect  upon  imported  liquors,  they  are,  to  that 
extent,  commeroial  regulations;  and  this  was  the  express 
point  decided  in  the  case  of  Bowman  v.  Chicago  cfe  North- 
western  Railway  Co,^  125  U.  S.  465. 

The  power  ^to  regulate  commerce  includes  the  right  to 
determine  what  is  commerce,  subject  to  regulation.  The 
latter  power  is  incidental  to  the  former;  is,  in  fact,  a  com- 
ponent and  essential  part  of  it.  If  Congress  can  delegate  a 
part  of  its  commercial  power  to  the  States,  it  can  certainly 
delegate  any  otlier  part,  and  therefore  the  whole.  This 
power  is  not  withheld  by  the  Constitution  from  the  States  in 
fractions,  but  as  an  entirety.  If,  therefore,  Congress  can 
allow  the  States  to  determine  whether  or  not  imported  liquor 
shall  be  an  article  of  commerce,  subject  to  the  power  of  Con- 
gress, it  may  delegate  its  entire  commercial  power  to  the 
States.  In  fact,  it  would  be  better  to  transfer  its  power,  as 
a  whole,  than  to  leave  it  in  this  uncertain  condition,  subject 
to  the  varying  policy  of  each  particular  State. 

Mb.  Chief  Justicb  Fuller,  after  stating  the  case,  delivered 
the  opinion  of  the  C(>urt. 

The  power  of  the  State  to  impose  restraints  and  burdens 
upon  persons  and  property  in  conservation  and  promotion  of 
the  public  health,  good  order  and  prosperity,  is  a  power  origi- 
nally and  always  belonging  to  the  States,  not  surrendered  by 
them  to  the  general  government  nor  directly  restrained  by 
the  Constitution  of  the  United  States,  and  essentially 
exclusive. 

And  this  court  has  uniformly  recognized  state  legislation, 
legitimately  for  police  purposes,  as  not  in  the  sense  of  the 
Constitution  necessarily  infringing  upon  any  right  which  has 
been  confided  expressly  or  by  implication  to  the  national 
government. 

The  Fourteenth  Amendment,  in  forbidding  a  State  to  make 
or  enforce  any  law  abridging  the  privileges  or  immunities  of 
citizens  of  the  United  States,  or  to  deprive  any  person  of  life. 
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liberty  or  property  withpat  dae  process  of  law,  or  to  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws,  did  not  invest,  and  did  not  attempt  to  invest  Con- 
gress with  power  to  legislate  upon  subjects  which  are  within 
the  domain  of  state  l^islation. 

As  observed  by  Mr.  Justice  Bradley,  delivering  the  opinion 
of  the  court  in  the  Civil  Bights  Cases^  109  U.  S.  3, 13,  the  leg- 
islation under  that  amendment  cannot  '^properly  cover  the 
whole  domain  of  rights  appertaining,  to  life,  liberty  and  prop- 
erty, defining  them  and  providing  for  their  vindication.  That 
would  be  to  establish  a  code  of  municipal  law  regulative  of 
all  private  rights  between  «man  and  man  in  society.  It  would 
be  to  make  Congress  take  the  place  of  the  state  legislatures 
and  to  supersede  them.  It  is  absurd  to  affirm  that,  because 
the  rights  of  life,  liberty  and  property  (which  include  all  civil 
rights  that  men  have)  are  by  the  amendment  sought  to  be 
protected  against  invasion  on  the  part  of  the  State  without 
due  process  of  law.  Congress  may  therefore  provide  due  pro- 
cess of  law  for  their  vindication  in  every  case ;  and  that,  be- 
cause the  denial  by  a  State  to  any  persons,  of  the  equal  pro- 
tection of  the  laws,  is  prohibited  by  the  amendment,  there- 
fore  Congress  may  estabh*sh  laws  for  their  equal  protection." 

In  short,  it  is  not  to  be  doubted  that  the  power  to  make  the 
ordinary  regulations  of  police  remains  with  the  individual 
States,  and  cannot  be  assumed  by  the  National  Government, 
and  that'  in  this  respect  it  is  not  interfered  with  by  the  Four- 
teenth Amendment.    Barhier  v.  Connollyy  113  U.  S.  27,  31. 

The  power  of  Congress  to  regulate  commerce  among  the 
several  States,  when  the  subjects  of  that  power  are  national  in 
their  nature,  is  also  exclusive.  The  Constitution  does  not  pro- 
vide that  interstate  commerce  shall  be  free,  but,  by  the  grant 
of  this  exclusive  power  to  regulate  it,  it  was  left  free  except  as 
Congress  might  impose  restraint.  Therefore,  it  has  been  de- 
termined that  the  failure  of  Congress  to  exercise  this  exclu- 
sive power  in  any  case  is  an  expression  of  its  will  that  the 
subject  shall  be  free  from  restrictions  or  impositions  upon  it 
by  the  several  States.  Bobbins  v.  Shdhy  Taocing  District^  120 
XJ.  S.  489.    And  if  a  law  passed  by  a  State  in  the  exercise  of 
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its  acknowledged  powers  comes  into  conflict  with  that  wil], 
the  Congress  and  the  State  cannot  occupy  the  position  of 
equal  opposing  sovereignties,  because  the  Constitution  de- 
clares its  supremacy  and  that  of  the  laws  passed  in  pursuance 
thereof.  Oihbona  v.  Ogdm^  9  Wheat.  1,  210.  That  which  is 
not  supreme  must  yield  to  that  which  is  supreme.  Brawn  v. 
Maryland,  12  Wheat.  419, 448. 

"Commerce,  undoubtedly,  is  traffic,"  said  Chief  Justice 
Marshall,  "  but  it  is  something  more ;  it  is  intercourse.  It 
describes  the  c<Hnmereial  intercourse  between  nations  and 
parts  of  nations  in  all  its  branches,  and  is  regulated  by  pre- 
scribing rqles  for  carrying  on  that  intercourse."  Unquestion- 
ably, fermented,  dktilled  or  other  intoxicating  liquors  or 
liquids  are  subjects  of  commercial  intercourse,  exchange,  bar- 
ter and  traffic,  between  nation  and  nation,  and  between  State 
and  State,  like  any  other  commodity  in  which  a  right  of  traffic 
exists,  and  are  so  recc^ized  by  the  usages  of  the  commercial 
world,  the  laws  of  Congress  and  the  decisions  of  courts. 
Nevertheless,  it  has  been  often  held  that  state  legislation 
which  prohibits  the  manufacture  of  spirituous,  malt,  vinous, 
fermented  or  other  intoxicating  liquors  within  the  limits 
of  a  State,  to  be  there  sold  or  bartered  for  general  use  as  a 
hev^^age,  does  nc^  necessarily  infinnge  any  right,  privilege  or 
immunity  secured  by  the  Constitution  of  the  United  States  or 
by  the  amendments  thereto.  Mugler  v.  Kansas,  128  U.  S. 
683,  and  cases  cited.  ^^  These  cases,"  in  the  language  of  the 
opinion  in  Magler  v.  KanMS  (p.  SS9,)  ^'  rest  upon  the  acknowl- 
edged right  of  the  States  of  the  p'nion  to  control  their  purely 
internal  affairs,  and,  in  so  doing,  to  protect  the  health,  morals, 
and  safety  of  their  people  by  i^^ations  that  do  not  interfere 
,vith  the  execution  of  the  powers  of  the  general  government, 
ot  violate  rights  secured  by  the  Constitution  of  the  United 
States.  The  power  to  establish  such  regulations,  as  was  said 
in  Oibbons  v.  Odgm,  9  Wheat.  1,  208,  reaches  everything 
Mrithin  the  territory  of  a  State  not  surrender^  to  the  national 
government^'  But  it  was  not  thought  in  that  case  that  the 
record  presented  any  question  of  the  invalidity  of  state  laws, 
because  repugnant  to  the  power  to  regulate  commerce  among 
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the  States.  It  is  upon  the  theory  of  such  repugnancy  that  the 
case  before  us  arises,  and  involves  the  distinction  which  exists 
between  the  commercial  power  and  the  police  power,  which 
^*  though  quite  distinguishable  when  they  do  not  approach 
each  other,  may  yet,  like  the  intervening  colors  between  white 
and  black,  approach  so  nearly  as  to  perplex  the  understanding, 
as  colors  perplex  the  vision  in  marking  the  distinction  between 
them."    12  Wheat.  441. 

And  here  the  sagacious  observations  of  Mr.  Justice  Catron, 
in  the  License  Gaees^  5  How.  599,  may  profitably  be  quoted, 
as  they  have  often  been  before :  ^^  The  law  and  the  decision 
apply  equally  to  foreign  and  to  domestic  spirits,  as  they  must 
do  on  the  principles  assumed  in  support  of  the  law.  The 
assumption  is,  that  the  police  power  was  not  touched  by  the 
Constitution,  but  left  to  the  States  as  the  Constitution  found 
it.  This  is  admitted ;  and  whenever  a  thing,  from  character 
or  condition,  is  of  a  description  to  be  regulated  by  that  power 
in  the  State,  then  the  regulation  may  be  made  by  the  State, 
and  Congress  cannot  interfere.  But  this  must  always  depend 
on  facts,  subject  to  legal  ascertainment,  so  that  the  injured 
may  hi^ve  redress.  And  the  fact  must  find  its  support  in  this, 
whether  the  prohibited  article  belongs  to,  and  is  subject  to  be 
r^nlated  as  part  of,  foreign  commerce,  or  of  commerce  among 
the  States.  If,  from  its  nature,  it  does  not  belong  to  com- 
merce, or  if  its  condition,  from  putrescence  or  other  cause,  is 
such  when  it  is  about  to  enter^he  State  that  it  no  longer  be- 
long to  commerce,  or,  in  other  words,  is  not  a  commercial 
article,  then  the  state  power  jnay  exclude  its  introduction. 
And  as  an  incident  to  this  pow^r,  a  State  may  use  means  to 
ascertain  the  fact.  And  here  is  the  limit  between  the  sover- 
eign power  of  the  State  and  the  Feder^  power.  That  is  to 
say,  t^at  which  does  not'lbelong  to  commerce  is  within  the 
jurisdiction  of  the  police  poiy^ejr  of  the  State  ;^and  that  which 
^oe^  helong^^1^(^ftmefce  is  within  the  jurisdiction  of  the 
_nn^ted>6tat<e»i^  Ahd^to  this  limit  ^icfu^};  all  the  general  views 
vcome,^as  T  su^pos^tbat  were  suggested^n  the  reasoning  of 
this  court  in  the  cases  of  r  Oibhone  v.  Ogdm;  Brown  v.  The 
State  o/ Maryland;  anj^  Sew  York  v.  Miln,  *  Wlmt,  then,  is 
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the  astsumption  of  the  state,  court  ?  Undoubtedly,  in  effect, 
that  the  State  had  the  power  to  declare  what  should  be  an 
article  of  lawful  commerce  in  the  particular  State ;  and,  hav- 
ing declared  that  ardent  spirits  and  wines  were  deleterious  to 
morals  and  health,  they  ceased  to  be  commercial  commodities 
there,  and  that  then  the  police  power  attached,  and  conse- 
quently the  powers  of  Congress  could  not  interfere.  The 
exclusive  state  power  is  made  to  rest,  not  on  the  fact  of  the 
state  or  condition  of  the  article,  nor  that  it  is  property  usually 
passing  by  sale  from  hand  to  hand,  but  on  the  declaration 
found  in  the  state  laws,  and  asserted  as  the  state  policy,  that 
it  shall  be  ^excluded  from  commerce.  And  by  this  means  the 
sovereign  jurisdiction  in  the  State  is  attempted  to.be  created, 
in  a  case  where  it  did  not  previously  exist.  If  this  be  the  true 
construction  of  the  constitutional  provision,  then  the  para^ 
mount  power  of  Congress  to  regulate  commerce  is  subject  to  a 
very  material  limitation ;  for  it  takes  from  Congress,  and 
leaves  with  the  States,  the  power  to  determine  the  commodi- 
ties, or  articles  of  property,  which  are  the  subjectij  of  lawful 
commerce.  Congress  may  regulate,  but  the  States  determine 
what  shall  or  shall  not  be  regulated.  Upon  this  theory,  the 
power  to  regulate  commeixje,  instead  of  being  paramount  over 
the  subject,  would  become  subordinate  to  the  state  police 
power;  for  it  is  obvious  that  the  power  to  determine  the 
articles  wuich  may  be  the  subjects  of  commerce,  and  thus  to 
circumscribe  its  scope  and  operation,  is,  in  effect,  the  control- 
ling one.  The  police  power  would  not  only  be  a  formidable 
rival,  but,  in  a  struggle,  must  necessarily  triumph  over  the 
commercial  power,  as  the  power  to  regulate  is  dependent  upon 
the  power  to  fix  and  determine  upon  the  subjects  to  be  regu- 
lated. The  same  process  of  legislation  and  reasoning  adopted 
by  the  State  and  its  courts  could  bring  within  the  police  power 
any  article  of  consumption  that  a  State  might  wish  to  exclude, 
whether  it  belonged  to  that  which  was  drank,  or  to  food  and 
clothing ;  and  with  nearly  equal  claims  to  propriety,  as  malt 
liquors  and  the  produce  of  fruits  other  than  grapes  stand  on 
no  higher  grounds  than  the  light  wines  of  this  and  other 
ri>untries,  excluded,  in  effect,  by  the  lav^  as  it  now  stands. 


Digitized  by  VjOOQIC 


IN  RE  RAHRER.  659 

Opinion  of  the  Court. 

And  it  would  be  only  another  step  to  regulate  real  or  supposed 
extravagance  in  food  and  clothing.  And  in  this  connection  it 
may  be  proper  to  say,  that  the  three  States  whose  laws  are 
now  before  us  had  in  view  an  entire  prohibition  from  use  of 
spirits  and  wines  of  every  description,  and  that  their  main 
scope  and  object  is  to  enforce  exclusive  temperance  as  a  policy 
of  State,  under  the  belief  that  such  a  policy  will  best  subserve 
the  interests  of  society ;  and  that  to  this  end,  more  than  to 
any  other,  has  the  sovereign  power  of  these  States  been 
exerted;  for  it  was  admitted,  on  the  argument,  that  no 
licenses  are  issued,  and  that  exclusion  exists,  so  far  as  the  laws 
can  produce  the  result,  —  at  least,  in  some  of  the  States,  —  and 
that  this  was  the  policy  of  the  law.  For  these  reasons,  I  think 
the  case  cannot  depend  on  the  reserved  power  in  the  State  to 
regulate  its  own  police."  And  the  learned  judge  reached  the 
conclusion  that  the  law  of  New  Hampshire,  which  particularly 
raised  the  question,  might  be  sustained  as  a  regulation  of  com- 
merce, lawful,  because  not  repugnant  to  atiy  actual  exercise  of 
the  commercial  power  by  Congress.  In  respect  of  this  the 
opposite  view  has  since  prevailed,  but  the  argument  retains  its 
force  in  its  bearing  upon  the  purview  of  the  police  power  as 
not  concurrent  with  and  necessarily  nojt  superior  to  the  com- 
mercial power. 

The  laws  of  Iowa  under  consideration  in  Bovrman  v.  Hail- 
way  Company^  125  U.  S.  465,  and  Leisy  v.  Hardin^  135  U.  S. 
100,  were  enacted  in  the  exercise  of  the  police  power  of  the 
State,  and  not  at  all  as  regulations  of  commerce  with  foreign 
nations  and  among  the  States,  but  as  they  inhibited  the  receipt 
of  an  imported  commodity,  or  its  disposition  before  it  had 
ceased  to  become  an  article  of  trade  between  one  State  and 
another,  or  another  country  and  this,  they  amounted  in  effect 
to  a  regulation  of  such  commerce.  Hence,  it  was  held  that 
inasmuch  as  interstate  commerce,  consisting  in  the  transporta- 
tion, purchase,  sale  and  exchange  of  commodities,  is  national 
in  its  character  and  must  be  governed  by  a  uniform  system,  so 
long  as  Congress  did  not  pass  any  law  to  regulate  it  specifi- 
cally, or  in  such  way  as  to  allow  the  laws  of  the  State  to  ope- 
rate upon  it,  Congress  thereby  indicated  its  will  that  such 
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oommeroe  should  be  free  and  untranunelled,  and  therefore 
that  the  laws  of  Iowa,  referred  to,  were  inoperative,  in  so  far 
as  they  amounted  to  regulations  of  foreign  or  interstate  com- 
merce, in  inhibiting  the  reception  of  such  articles,  within  the 
State,  or  their  sale  upon  arrival,  in  the  form  in  which  they 
were  imported  there  from  a  foreign  country  or  another  State* 
It  followed  as  a  corollary,  that  when  Congress  acted  at  all, 
the  result  of  its  action  must  be  to  operate  as  a  restraint  upon 
that  perfect  freedom  which  its  silence  insured. 

Congress  has  now  spoken,  and  declared  that  imported. liq- 
uors or  liquids  shall,  upon  arrival  in  a  State,  fall  within  the 
category  of  domestic  articles  of  a  similar  nature.  Is  the  law 
open  to  constfkutional  objection  ? 

By  the  first  clause  of  section  10  of  Article  I  of  the  Consti- 
tution, certain  powers  are  enumerated  which  the  States  are 
forbidden  to  exercise  ia  any  event ;  and  by  clauses  two  and 
three,  certain  others,  which  may  be  exercised  with  the  consent 
of  Congress.  As  to  those  in  the  first  class.  Congress  cannot 
relieve  from  the  positive  restriction  imposed.  As  to  those  in 
the  second,  their  exercise  may  be  authprized ;  and  they  include 
the  collection  of  the  revenue  from  imposts  and  duties  on  im- 
ports and  exports,  by  state  enactments,  subject  to  the  revision 
and  control  of  Congress ;  and  a  tonnage  duty,  to  the  exaction 
of  which  only  the  consent  of  Congress  is  required.  Beyond 
this.  Congress  is  not  empowered  to  enable  the  State  to  go  in 
this  direction.  Nor  can  Congress  transfer  legislative  powers 
to  a  State  nor  sanction  a  state  law  in  violation  of  the  Consti- 
tution ;  and  if  it  can  adopt  a  state  law  as  its  own,  it  must  be 
one  that  it  would  be  codipetent  for  it  to  enact  itself,  and  not 
a  law  passed  in  the  exercise  of  the  police  power.  CooUy  v. 
Port  Wardens  of  PhUaddphia^  12  How.  299 ;  Gvmn  v*  Barry^ 
15  .Wall.  610>  623 ;  United  States  v.  DewiU,  9  Wall.  41. 

It  does  not  admit  of  argument  that  Congress  can  neither 
delegate  rts  own  powers  nor  enlarge  those  of  a  State.  This 
being  so,  it  is  urged  that  the  act  of  Congress  cannot  be  sus- 
tained as  a  regulation  of  commerce,  because  the  Constitution, 
in  the  matter  of  interstate  commerce,  operates  ex  propria- 
vigor e  as  a  restraint  upon  the  power  of  Congress  to  so  regulate 
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it  as  to  brin^  any  of  its  subjects  within  the  grasp  of  the  police 
power  of  the  State.  In  other  words,  it  is  earnestly  contended 
that  the  Constitution  guarantees  freedom  of  commerce  among 
the  States  in  all  things,  and  that  not  only  may  intoxicating 
liquors  be  imported  from  one  State  into  another,  without  being 
subject  to  regulation  under  the  laws  of  the  latter,  but  that 
Congress  is  poweriess  to  obviate  that  result. 

Thus  the  grant  to  the  general  government  of  a  power 
designed  to  prevent  embarrassing  restrictions  upon  interstate 
commerce  by  any  State,  would  be  made  to  forbid  any  restraint 
whatever.  We  do  not  concur  in  this  view.  In  surrendering 
their  own  power  over  external  commerce  the  States  did  not 
secure  absolute  freedom  in  such  commerce,  but  only  the  pro- 
tection from  encroachment  afforded  by  confiding  its  regular 
tion  exclusively  to  Congress. 

^  By  the  adoption  of  the  Constitution  the  ability  of  the  sev- 
eral States  to  act  upon  the  matter  solely  in  accordance  with 
their  own  will  was  extinguished,  and  the  legislative  will  of 
the  general  government  substituted.  No  affirmative  guaranty 
was  thereby  given  to  any  State  of  the  right  to  demand  as 
between  it  and  the  others  w|iat  it  could  not  have  obtained 
before;  while  the  objebt  was  undoubtedly  sought  to  be  at- 
tained of  preventing  commercial  regulations  partial  in  their 
character  or  contrary  to  the  common  iuteirests.  And  the  mag« 
nificent  growth  and  prosperity  of  the  country  attest  the  suc- 
cess which  has  attended  the  accomplishment  of  that  object. 
But  this  furnishes  no  support  to  the  position  that  Congress, 
could  not,  in  the  exercise  of  the  discretion  reposed  in  it,  con- 
cluding that  the  common  interests  did  hot  require  entire  free^ 
<lom  in  the  traffic  in  ardent  spirits,  enact  the  law  in  question.  • 
In  so  doing  Congress  has  not  attempted  to  delegate  the  power 
to  regulate  commerce,  or  to  exercise  any  power  reserved  tp  the 
"States,  or  to  grant  a  power  not  possessed  by  the  States,  or  to 
adopt  state  laws.  It  has  taken  its  own  course  and  made  its 
own  regulation,  applying  to  these  subjects  of  interstate  com- 
merce one  common  rule,  whose  uniformity  is  not  affected  by 
variations  in  state  laws  in  dealing  with  such  property. 
The  principle  upon  which  local  option  laws,  so  called,  have 
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been  sustained  is,  that  while  the  legislature  cannot  delegate  its 
power  to  make  a  law,  it  can  make  a  law  which  leaves  it  to 
municipalities  or  the  people  to  determine  some  fact  or  state  of 
things,  upon  which  the  action  of  the  law  may  depend ;  but 
we  do  not  rest  the  validity  of  the  act  of  Congress  on  this 
analogy.  The  power  over  interstate  commerce  is  too  vital  to 
ihe  integrity  of  the  nation  to  be  qualified  by  any  refinement 
of  reasoning:  The  power  to  regulate  is  solely  in  the  general 
government,  and  it  is  an  essential  part  of  that  regulation  to 
prescribe  the  regular  means  for  accomplishing  the  introduction 
and  incorporation  of  articles  into  and  wittrthe  mass  of  prop- 
erty in  the  country  or  State.    12  Wheat.  448. 

Ko.  reason  is  perceived  why,  if  Congress  chooses  to  provide 
that  certain  designated  subjects  of  interstate  commerce  shall 
be  governed  by  a  rule  which  divests  them  of  that  character  at 
an  earlier  period  of  time  than  would  otherwise  be  the  case,  it 
is  not  within  its  competency  to  do  so. 

The  differences  of  opinion  which  have  existed  in  this  tribu- 
nal in  many  leading  cases  upon  this  subject,  have  arisen,  not 
from  a  denial  of  the  power  of  Congress,  when  exercised,  but 
upon  the  question  whether  the  inaction  of  Congress  was  in 
itself  equivalent  to  the  affirmative  interposition  of  a  bar  to 
the  operation  of  an  undisputed  power  possessed  by  the  States. 

We  recall  no  decision  giving  color  to  the  idea  that  when 
Congress  acted  its  action  would  be  less  potent  than  when  it 
kept  silent. 

The  framers  of  the  Constitution  never  intended  that  the 
legislative  power  of  the  nation  should  find  itself  incapable  of 
disposing  of  a  subject  matter  specifically  committed  to  it^s 
charge.  The  manner  of  that  disposition  brought  into  deter- 
mination upon  this  record  involves  no  ground  for  adjudging 
the  act  of  Congress  inoperative  and  void. 

We  inquire  then  whether  fermented,  distilled,  or  other  in- 
toxicating liquors  or  liquids  transported  into  the  State  of  Kan- 
sas, and  there  offered  for  sale  and  sold,  after  the  passage  of 
the  act,  became  subject  to  the  operation  and  effect  of  the 
existing  laws  of  that  State  in  reference  to  such  articles.  .  It  is 
said  that  this  cannot  be  so,  because,  by  the  decision  in  Zeisy  v. 
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Sardiny  similar  state  laws  were  held  unconstitutional,  in  so 
far  as  they  prohibited  the  sale  of  liquors  by  the  importer  in 
the  condition  in  which  they  had  been  imported.  In  that  oflESe, 
certain  beer  imported  into  Iowa  had  bc^n  seized  in  the  origi- 
nal packages  or  kegs,  unbroken  and  unopened,  in  the  hands  of 
the  importer,  and  the  Supreme  Court  of  Iowa  held  this  seiz- 
ure to  have  been  lawful  under  the  statutes  of  the  State.  We 
reversed  the  judgment  upon  the  ground  that  the  legislation  to 
the  extent  indicated,  that  is  to  say,  as  construed  to  apply  to 
importations  into  the  State  from  without  and  to  permit  the 
seizure  of  the  articles  before  they  had  by  sale  or  other  trans- 
mutation become  a  part  of  the  common  mass  of  property  of 
the  State,  was  repugnant  to  the  third  clause  of  section  eight 
of  article  one  of  the  Constitution  of  the  United  States,  in  that 
it  oould  not  be  given  that  operation  without  bringing  it  into 
collision  with  the  implied  exercise  of  a  power  exclusively  con- 
fided to  the  general  government.  This  was  far  from  holding 
that  the  statutes  in  question  were  absolutely  void,  in  whole  or 
in  part,  and  as  if  they  had  never  been  enacted.  On  the  con- 
trary, the  decision  did  not  annul  the  law,  but  limited  its  oper- 
ation to  property  strictly  within  the  jurisdiction  of  the  State. 

In  Chicago,  Milwaukee  dkc.  Railway  v.  Minnesota,  134  U.  S. 
418,  it  was  held  that  the  act  of  the  legislature  of  the  State  of 
Minnesota  of  March  7, 1887,  establishing  a  railroad  and  ware- 
house commission,  as  construed  by  the  Supreme  Court  of  that 
State,  by  which  construction  we  were  bound  in  considering  the 
case,  was  in  conflict  with  the  Constitution  of  the  United  States 
in  the  particulars  complained  of  by  the  railroad  company,  but 
nevertheless  thie  case  was  remanded,  with  an  instruction  for 
further  proceedings.  And  Mr.  Justice  Blatchford,  speaking 
for  this  court,  said :  "  In  view  of  the  opinion  delivered  by  that 
court,  it  may  be  impossible  for  any  further  proceedings  to  be 
taken  other  than  to  dismiss  the  proceeding  for  a  mandamus,  if 
the  court  should  adhere  to  its  opinion  that,  under  the  statute, 
it  cannot  investigate  judicially  the  reasonableness  of  the  rates 
fixed  by  the  commission." 

In  Tieman  v.  Binker,  102  U.  S.  123,  an  act  of  the  legisla- 
ture of  the  State  of  Texas  levying  a  tax  upon  the  occupation 
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of  selling  liquors,  malt  and  otherwise,  but  not  of  selling  domes- 
tio  wines  or  be^,  was  held  inoperative  so  far  as  it  discrimi- 
nated against  impcrted  wines  or  beer,  but  as  Tieman  was  a 
seller  of  other  liquors  as  well  as  domestic,  the  tax  against  him 
was  upheld. 

In  the  case  at  bar,  petitioner  was  arrested  by  the  state 
auth9rities  for  selling  imported  liquor  on  the  9th  of  August, 
1^90,  contrary  to  th^  laws  of  the  State.  The  act  of  Congress 
had  gone  into  effect  on  the  8th  of  August,  1890,  providing 
that  imported  liquors  should  be  subject  to  the  operation  and 
effect  of  the  state  laws  to  the  same  extent  and  in  the  same 
manner  as  though  the  liquors  had  been  produced  in  the  State; 
and  the  law  of  Kansas  forbade  the  sale.  Petitioner  was  there- 
by prevented  from  claiming  the  right  to  proceed  in  defiance 
of  the  law  of  the  State,  upon  the  implication  arising  from  the 
want  of  .action  on  the  part  of  Congress  up  to  that  time.  The 
laws  of  the  State  had  been  passed  in  the  exercise  of  its  police 
powers,  and  applied  to  the  sale  of  all  intoxicating  liquors 
whether  imported  or  not,  there  being  no  exception  as  to  those 
.  imported,  and  no  inference  arising,  in  view  of  the  provisions 
of  the  state  constitution  and  the  terms  of  the  law,  (withir 
whose  mischief  all  intoxicating  liquors  came,)  that  the  State 
did  not  intend  imported  liquors  to  be  included.  We  do  not 
mean  that  the  intention  is  to  be  imputed  of  violating  any  con- 
stitutional rule,  but  that  the  state  law  should  not  be  regarded 
as  less  comprehensive  than  its  language  is,  upon  the  ground 
that  action  under  it  might  in  particular  instances  be  adjudged 
invalid  from  an  external  cause. 

Congress  did  not  use  terms  of  permission  to  the  State  to  act, 
but  simply  removed  an  impediment  to  the  enforcement  of  the 
state  laws  in  respect  to  imported  packages  in  their  original 
ooirilftiao^  created  by  the  al^tence  of  a  specific  utterance  on  its 
part,  ft  imparted  no  power  to  the  State  not  then  possessed, 
but  allowed  imported  property  to  fall  at  once  upon  arrival 
witiiin  the  local  jurisdiction. 

It  appears  from  the  agreed  statement  of  facts  that  this 
liquor  arrived  in  Kansas  prior  to  the  passage  of  the  act  of 
Congress,  but  no  question  is  presented  here  as  to  the  right  of 
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the  importer  in  reference  to  the  withdrawal  of  the  property 
from  the  State,  nor  can  we  perceive  that  the  Congressional 
enactment  is  given  a  retrospective  operation  by  holding  it 
applicable  to  a  transaction  of  s^e  occurring  after  it  took  effect. 
This  is  not  the  case  of  a  law  enacted  in  the  unauthorized  exer- 
cise of  a  power  exclusively  confided  to  Congress,  but  of  a  law 
which  it  was  competent  for  the  State  to  pass,  but  which  could 
not  operate  upon  articles  occupying  a  certain  situation  until 
the  passage  of  the'  act  of  Congre^.  That  act  in  terms  re- 
moved the  obstacle,  and  we  perceive  no  adequate  ground  for 
adjudging  that  a  re^nactment  of  the  state  law  was  required 
before  it  could  have  the  effect  upon  imported  which  it  had 
always  had  upon  domestic  property. 

Jurisdiction  attached,  not  in  virtue  of  the  law  of  Congress, 
but  because  the  effect  of  the  latter  was  to  place  the  property 
where  jurisdiction  could  attach. 

The  decree  is  reversed^  and  the  cause  remanded  far  further 
proceedings  in  conformity  with  this  ojpinion. 

Mb.  JnsnoB  Harlan,  Mb.  JusncB  Gray  and  Mb.  Justiob 
Bbeweb  concurred  in  the  judgment  of  reversal,  but  not  in  sH 
the  reasoning  of  the  opinion  of  the  court. 


INSURANCE   COMPANY    OF   NORTH    AMERICA  ^ 
HIBERNIA  INSURANCE   COMPANY. 

appbal  fbom  the  oiBourr  ooubt  of  thb  uioted  states  fob  th^ 

BASTEBN    DISTBIOT  of  I/>UI8IANA. 
No.  14.    ArgQ«dDMMnbv8>  1889. -DMidedlCftj  25, 1801. 

A  contract  of  reinsnnuice  to  the  whole  extent  of  ihe  orfginml  inrarer's  U4- 
bflity  is  valid,  in  the  absence  of  usage  or  stipulation  to  the  contrarj. 

An  open  policy  of  insurance,  executed  in  one  State  and  sent  to  another,  and 
taking  effect  by  acceptance  of  risks  under  it  by  the  insurer's  agent  there, 
is  not  affected  by  local  usage  of  the  place  where  it  was  executed.  «' 

A  policy  of  reinsurance,  limited  to  the  excess  of  the  original  insurer's  Hsk 
above  a  certain  sum,  does  not  prevent  him  from  reinsuring  himself  else- 
where within  that  sum. 
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In  equity.  Decree  for  complainant.  Defendant  appealed. 
The  case  is  stated  in  the  opinion. 

Mr.  Lawrence  Lewis^  Jr.^  and  Mr.  J.  M.  Wilson  for  appel^ 
lant.  Mr.  J.  Bayard  Henry  and  Mr.  Samicel  SheUabarger 
were  with  them  on  the  brief. 

Mr.  Thomas  J.  Semmea  for  appellee. 

Me.  Justice  Geay  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  by  the  Hibernia  Insurance  Com- 
pany, a  corporation  of  Louisiana,  against  the  Insurance  Com- 
pany of  North  America,  a  corporation  of  Pennsylvania,  to 
recover  back  sums  paid  under  policies  of  reinsurance  by  which 
the  plaintiff  reinsured  the  defendant.  The  bill  prayed  for  a 
discovery,  an  account  and  general  relief.  The  case  was  referred 
to  a  master,  upon  whose  report  a  decree  was  entered  for  the 
plaintiff  for  $27,986.79,  with  interest  from  the  date  of  the 
master's  report,  and  costs.  The  defendant  appealed  to  this 
court. 

Upon  full  examination  of  the  voluminous  and  somewhat 
conflicting  evidence,  the  material  facts,  as  clearly  established, 
appear  to  be  as  follows: 

In  September,  188G,  Marshall  J.  Smith,  a  member  of  the 
firm  of  Marshall  J.  Smith  &  Co.,  agents  of  the  Hibernia  In- 
surance Company  at  New  Orleans,  was  in  Philadelphia,  and 
called  upon  Charles  Piatt,  Jr.,  an  insurance  broker,  son  of  the 
president  of  the  Insurance  Company  of  North  America,  but  hi 
no  way  connected  4n  business  with  that  company,  and  asked 
him  if  he  could  get  business  for  the  Hibernia  Insurance  Com- 
pany and  a  commission  for  himself,  by  making  an  arrangement 
by  which  the  Insurance  Company  of  North  America  should 
reinsure  with  the  Hibernia  Insurance  Company  under  an  open 
policy  issued  in  Piatt's  name;  and  Smith  said  he  would  go 
back  to  New  Orleans,  and  write  Piatt  on  the  subject,  and 
accordingly,  after  returning  to  New  Orleans,  sent  him  the  fol- 
lowing letter: 
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"  New  Orleans,  October  6, 1880. 
'•Charles  Piatt,  Jr.,  Esq.,  Philadelphia. 

^'Dear  Sir:  Our  Mr.  Smith  has  returned  home,  and  begs  to 
refer  to  his  conversation  with  you  in  regard  to  reinsuring  here 
the  excess  lines  of  the  North  America.  We  have  consulted 
with  the  officers  of  the  Hi  hernia  Ins.  Co.,  a  branch  of  which 
company  is  under  our  management,  and  we  propose  to  take  a 
proportion  of  the  general  reinsurance  of  the  North  America, 
excepting  coastwise  risks  from  New  York  here,  of  which  busi- 
ness, at  the  present  rates,  we  believe  the  North  America  does 
little.  The  Hibemia  will  carry  a  line  of  $10,000  on  all  foreign 
business  of  the  company  at  all  ports,  excepting  New  Orleans. 
From  New  Orleans  the  line  must  be  limited  to  $5000,  as  the 
Hibernia  often  have  a  line  from  their  customers,  and  they  may 
unknowingly  double  on  a  vessel.  The  Hibemia  will  allow 
twenty-five  per  cent  rebate,  and  to  you  a  brokerage  of  five  per 
cent.  Should  you  be  able  to  arrange  this,  please  notify  us  at 
once.  The  Hibernia  Ins.  Co.  has  a  capital  of,  $400,000  paid 
upi  is  conservative,  and  we  look  upon  it  here  as  in  every  way 
first  class  for  the  amount  of  risk  they  will  assume. 

"  Yours  truly,  Makshall  J.  Smtth  &  Co." 

To  this  letter  Piatt,  after  calling  on  the  officers  of  the  In- 
surance Company  of  North  America,  who  agreed  to  give  a 
share  of  their  reinsurance  business  to  the  Hibemia  Insurance 
Company,  sent  the  following  reply : 

"Charles  Piatt,  Jr.,  Insurance,  331  Walnut  Street,  Philadelphia. 

"  Philadelphia,  October  11, 1880. 
"  Marshall  J.  Smith,  Esq.,  New  Orleans. 

"Dear  Sir:  Your  valued  favor  of  the  6th  inst.  is  received 
and  I  note  contents  with  care.  The  Ins.  Co.  of  North  Amer- 
ica, through  me,  will  be  glad  to  enter  into  the  reinsurance 
arrangement  with  the  Hibernia  on  the  terms  named.  I  inclose 
herewith  a  policy  I  had  with  the  Home  Ins.  Co.  of  Newark, 
N.  J.,  which  you  can  take  a  copy  of  on  a  Hibernia  policy, 
making  the  sum  insured  $10,000.    Please  send  me  the  policy 
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and  I  can  begin  at  once.  Of  course  all  risks  accepted  by  me 
will  be  such  thai  the  Ins.  Co.  of  ^orth  America  carries  their 
line  on,  and  all  risks  that  are  bound  by  me  will  be  held  by  the 
Co.,  as  it  will  not  do  to  have  any  cancellations.  Shall  I  report 
all  risks  to  you  or  the  Hibemia  Co.  direct?  I  see  no  reason 
why  the  arrangement  should  not  prove  a  success,  and  I  will 
do  all  I  can  to  make  it  so.  The  most  part  of  it  will  be  grain 
and  general  cargo  from  Atlantic  ports  to  Europe.  Please 
return  the  Home  policy.  With  many  thanks  and  r^;ards 
from  Mr.  Prictet  and  myself,  I  am, 

"  Yours  very  truly,  Charles  Pl^tt,  Jr." 

On  October  13,  1880,  the  Hibemia  Insurance  Company 
issued  to  Piatt  an  open  policy,  No.  268,  in  which  "  The  BUber- 
nia  Insurance  Company  of  New  Orleans  by  this  policy  of  in- 
surance do  make  insurance  and  cause  to  be  insured  Charles 
Piatt,  Jr.,  for  account  of  whom  it  may  concern,  lost  or  not 
lost,  at  and  from  ports  in  the  United  States  and  foreign  ports, 
upon  all  kinds  of  lawful  goods,  merchandise,  etc.,"  with  the 
names  of  the  vessel  and  master,  voyage,  value  of  goods  in- 
8i},red,  rate  of  premium  and  amount  of  risk  left  blank,  and 
otherwise  in  the  usual  form  of  a  policy  of  marine  insurance, 
not  reinsurance,  and  having  this  indorsement:  '^This  policy  is 
limited  to  the  sum  of  ten  thousand  ($10^000)  dollars  upon  any 
one  vessel  from  all  ports  except  from  New  Orleans,  where  the 
limit  is  hereby  agreed  to  and  understood  to  be  five  thousand 
($5000)  dollars.  This  policy  is  not  to  cover  any  risk  from 
port  or  ports  to  New  Orleans.  Notice  of  each  shipment  to  be 
given  to  Marshall  J.  Smith  &  Co.,  managers,  as  soon  as  known, 
and  amounts  declared  as  soon  as  ascertained.  This  polfcy  to 
be  continuous  until  cancelled  by  either  party  giving  twenty 
days'  notice,  but  without  any  prejudice  to  risks  pending  at  the 
date  of  cancellation." 

Piatt  showed  this  policy  to  the  officers  of  the  Insurance 
Company  of  North  America,  but  retained  it  in  his  own  pos- 
session. 

The  Hibernia  Insurance  Company  in  1881  and  1882  issued 
and  sent  to  the  Insurance  Company  of  North  America,  on 
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apidicaticxi  of  its  president,  four  other  open  policies,  Nos. 
277,  296,  297,  306,  in  a  different  form  from  No.  268,  and 
differing  from  each  other  only  in  date,  voyage  and  amount 
of  excess. 

In  No.  297,  for  instance,  dated  November  9,  1881,  <^The 
Hibemia  Insurance  Company  of  New  Orleans  by  this  policy 
of  insurance  do  make  insurance  and  cause  to  be  reinsured  the 
Insurance  C!ompany  of  North  America,  for  account  of  whom 
it  may  concern,  lost  or  not  lost,  at  tfnd  from  port  or  ports  ixt 
the  West  India  Islands  to  port  or  ports  in  the  United  States^ 
direct  or  via  port  or  ports,  liberty  of  transshipment  to  include 
risk  of  lighterage  when  such  is  assumed  .by  the  Insurance 
Company  of  North  America,  upon  all  kinds  of  lawful  goods, 
merchandise,  etc."  That  policy  ^had  this  endorsement :  ^  To 
apply  to  the  excess  which  the  said  company  may  have  in  all 
their  various  policies  over  fifty  thou^nd  (f 50,000)  dollars,  and 
to  apply  jm^  rata  with  all  reinsurance  policies  on  same  excess, 
but  not  to  exceed  ten  thousand  ($10,000)  dollars.  This  policy 
may  be  cancelled  by  either  party  giving  notice  to  that  effect, 
but  without  prejudice  to  risks  pending  at  the  date  of  cancella- 
tion. This  policy  is  subject  to  such  risks,  valuations,  oondi- 
tiond  and  mode«of  settlement  as  are  or  may  be  taken  by  the 
said  Insurance  Company  of  North  America,  notwithstanding 
anything  to  the  contrary  in  the  within  policy,  i^nd  payment 
of  loss  to  be  made  at  the  same  time.  Betums  t^  be  sent  to 
Marshall  J.  Smith  &  Co.,  in  New  Orleans." 

No.  277,  dated  April  14,  1881,  was  on  an  excess  of  $60,000 
on  goods  from  La  Guayra,  Porto  Cabello  and  Cura9oa  to  ports 
in  the  United  States;  No.  296,  dated  November  14, 1881,  was 
on  an  excess  of  $50,000  on  goods  from  the  East  Indies  to 
ports  in  the  United  States ;  and  No.  306,  dated  September  1, 
1882,  was  on  an  excess  of  $70,000  on  goods  from  ports  in  the 
United  States  to  ports  in  Europe. 

Many  hundred  of  reinsurances  were  made  under  the  five 
policies,  mostly  under  No.  268,  in  the  following  mann^: 
Whenever  the  Insurance  Company  of  North  America  desired 
reinsurance,  it  handed  to  Piatt  as  representing  the  Hibemia 
Insurance  Company  an  application  in  the  form  copied  in  the 
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margin,^  except  in  sometimes  omitting  all  statements  as  to 
excess;  and  Piatt,  after  accepting  the  application  and  enter- 
ing it  in  his  books,  forthwith  sent  to  Marshall  J.  Smith  &  Co. 
at  ^ew  Orleans  a  certificate  in  the  form  copied  in  the  mar- 
gin,^ and  afterwards,  as  soon  as  he  was  advised  by  the  Insur- 
ance Company  of  North  America  of  the  exact  amount  of  risk 
attaching,  sent  to  Marshall  J.  Smith  &  Co.  a  statement  of 
particulars  in  the  form  copied  it  the  margin.^  All  Piatt's 
commissions  were  paid  by  the  Hibernia  Insurance  Company, 
out  of  the  premiums  received  by  it  from  the  Insurance  Com- 
pany of  North  America. 

*  Philadelphia. IS—. 

Reinsurance  is  wanted  by  the  Insurance  Company  of  North  America  for 

$ on on  board  of  the ,  at  and  from ;  to  apply  to  the 

excess  which  the  said  company  may  have  on  all  their  various  policies  on 

vessel,  freight,  cargo  or  profits,  including  specie  or  treasure,  over  I , 

and  to  apply  pro  rata  with  all  reinsurance  policies  on  same  excess,  but  not 

to  exceed  9 .    This  policy  is  to  be  subject  to  such  risks,  valuations, 

conditions  and  mode  of  settlement  as  are  or  may  be  taken  by  the  said 
Insurance  Company  of  North  America,  notwithstanding  anything  to  the 
contrary  In  the  within  policy,  and  payment  of  loss  to  be  made  at  the  same 
time.    To  remain  open  until  particulars  are  given  in. 

Premium, per  cent,  less per  cent,  $ 

When  and  where  built, ;  number  of  decks, ;  tonnage,  ; 

rate, . 

,  Secretary. 

To  the . 

«  Office  of  Charles  Piatt,  Jr.,  Philadelphia. 

Certificate  No.  — .  No.  — . 

Insurance  has  been  made  in  the  Hibernia  Insurance  Company  of  N.  C, 

under  open  policy  No. ,  for  Insurance  Company  of  North  America, 

payable,  in  case  of  loss,  to  them,  for  9 upon on  board ,  at  and 

from to . 

When  built, ;  where  built, ;  metalled, ;  tonnage, . 

Remarks , ;  rate, . 

Premium, per  cent,  9 •  Charles *Platt,  Jr. 

Philadelphia, ,  188-. 

'  To  the  Hibernia  Insurance  Company  of  New  Orleans : 

The  amount  attaching  on  open  entry  of ■ ^,  188-,  under  open 

policy  No. ,  on ,  per  ship ,  Is ,  at per  cent ;  premium, 

•( — ;  net,$ 

Charles  Platt,  Jr. 
Phlladelphfai . 
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On  July  1,  18S3,  an  endorsement  was  made  on  each  of  the 
five  policies,  in  the  following  form,  differing  only  in  the  de- 
scription of  the  number  of  each  policy :  "  New  Orleans,  La., 
July  1,  1883.  From  and  after  this  date  this  policy,  No.  268, 
of  the  Hibemia  Insurance  Co.  of  New  Orleans  shall  apply  to 
five  thousand  dollars  ($5000)  instead  of  ten  thousand  dollars 
($10,000)  as  heretofore,  on  same  excess  as  expressed  therein 
and  subject  to  the  same  terms  and  conditions." 
y  On  November  23,  1883,  all  the  policies  were  cancelled,  in  ac- 
cordance with  their  terms,  by  the  Hibemia  Insurance  Company. 

The  bill  and  the  master^s  report  proceed  upon  the  theory 
that  Piatt,  acting  for  the  Insurance  Company  of  North  Amer- 
ica, applied  to  the  Hibemia  Insurance  Company  to  reinsure 
the  Insurance  Company  of  North  America  on  the  excess  of  its 
usual  line,  (that  is  to  say,  beyond  the  sum  usually  carried  by  it 
on  any  good  risk,  which  was  alleged  to  be  $50,000,)  and  repre- 
sented to  the  Hibemia  Insurance  Company  that  it  was  to  rein- 
sure only  those  risks  that  the  Insurance  Company  of  North 
America  carried  its  usual  line  on;  that  the  Hibemia  Insurance 
Company,  upon  the  faith  of  that  representation,  issued  nomi- 
nally to  Piatt,  but  really  to  the  Insurance  Company  of  North 
America,  policy  No.  268 ;  that  the  Hibemia  Insurance  Com- 
pany afterwards  issued  the  other  four  policies  directly  to  the 
Insurance  Company  of  North  America  for  stated  excesses; 
that  by  ancient  and  general  usage  reinsurance  is  always  made 
upon  the  faith  that  the  reinsured  procures  it  on  the  excess  only 
of  the  usual  line  carried  by  him,  and  is  never,  unless  for  special 
reasons  disclosed,  effected  to  the  full  sum  originally  insured ; 
that  various  reinsurance  risks  were  placed  by  the  Insurance 
Company  of  North  America  with  the  Hibemia  Insurance 
Company  under  all  the  policies,  and  particularly  under  No. 
268,  in  cases  where  the  Insurance  Company  of  North  America 
was  not  itself  carrying  the  full  sum  of  $50,000,  and  in  many 
such  cases  the  Hibemia  Insurance  Company  paid  losses  with- 
out knowledge  of  that  fact ;  and  that  many  reports  of  risks 
made  by  the  Insurance  Company  of  North  America  were  false, 
and  were  outside  of  the  terms  of  the  policies.  We  are  unable 
to  concur  in  this  view  of  the  case. 
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Piatt  was  an  insurance  broker,  oarrying  on  an  independent 
business,  and  was  employed,  not  by  tbe  Insurance  Company 
of  North  America,  but  by  the  Hibemia  Insurance  Company, 
to  obtain  for  it  a  proportion  of  the  reinsurance  business  of  the 
Insurance  Company  of  North  America.  The  letter  of  October 
6,  1880,  from  the  Hibemia  Insurance  Company's  agents  at 
New  Orleans  to  Piatt,  after  referring  gmendly,  and  by  way 
of  introducing  the  subject,  to  their  previous  conversation  ^^  in 
regard  to  reinsuring  here  the  excess  lines  of  the  North  Amer- 
ica," proposed,  on  behalf  of  the  Hibemia  Insurance  Company, 
^^to  take  a  proportion  of  the  general  reinsurance  business  of  the 
North  America,"  excepting  certain  voyages,  and  limiting  the 
amount  which  th^  Hibemia  Insurance  Company  would  take 
on  each  risk.  In  Piatt's  letter  in  reply  of  October  11, 1880, 
the  statement  that  ^^  the  Insurance  Company  of  North  Amer- 
ica, through  me,  will  be  glad  to  enter  into  the  reinsurance 
arrangement  with  the  Hibemia  on  the  terms  named,"  appar- 
ently refers  to  the  terms  as  to  voyages  and  amounts  to  be 
taken  by  the  Hibemia  Insurance  Company.  There  is  no  evi- 
dence whatever  that  the  Insurance  Company  of  North  Amer- 
ica authorized  him  to  contract  or  to  represent  in  its  behalf 
that  the  reinsurance  should  be  only  in  excess  of  its  usual  line. 
Nor  is  there  anything  in  his  letter  which  shows  an  assumption 
of  such  authority  by  him.  Reliance  is  placed  on  this  sen- 
tence:  ^^Of  course  all  risks  accepted  by  me  will  be  such  that 
the  Insurance  Company  of  North  America  carries  their  line 
on,  and  all  the  risks  that  are  bound  by  me  will  be  held  by  tbe 
company,  as  it  will  not  do  to  have  any  cancellations."  But 
the  clear  meaning  and  purpose  of  this  are,  first,  to  assure  the 
Hibemia  Insurance  Company,  his  employer,  that  he  will  only 
accept  in  its  behalf  risks  that  the  Insurance  Company  of  North 
America  carries  its  line  on,  and,  second,  to  warn  it  that  what- 
ever risks  he  does  accept  will  be  held  by  that  company. 

Policy  No.  268,  dated  October  13,  1880,  was  made  by  the 
Hibemia  Insurance  Company  to  Piatt  "  for  account  of  whom 
it  may  concem,"  and  sent  to  him  at  Philadelphia,  to  enable 
him  to  accept  in  its  behalf  reinsurance  there,  and  never  took 
effect  as  a  contract  of  reinsurance  of  the  Insurance  Company 
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of  North  America  on  any  risk,  until  the  risk  had  been  stated 
by  that  company  to  Piatt,  and  by  him  accepted  in  behalf  of 
the  Hibemia  Insurance  Company.  The  contract  between  the 
two  insurance  conrpanies  was  made  in  Philadelphia.  The  evi- 
dence introduced  by  the  Hibemia  Insurance  Company  to  prove 
a  usage  not  to  reinsure  to  the  whole  amount  of  the  original 
insurance,  giving  it  the  utmost  possible  weight,  proved  no 
more  than  a  local  usage  in  New  Orleans.  See  Louisiana  Ins. 
Co.  V.  New  Orleans  Ins.  Co.y  13  La.  Ann.  246.  It  could  not 
therefore  aflfect  a  contract  made  elsewhere,  and  it  is  unneces- 
sary to  consider  whether  evidence  of  a  similar  usage,  if  uni- 
versal, would  be  admissible  to  control  a  written  contract  ex- 
pressed in  the  terms  of  this  policy.  Macy  v.  Whaling  Ins.  Co.^ 
9  Met.  354,  365,  366 ;  Parkhitrst  v.  Gloucester  Ins.  Co.,  100 
Mass.  301 ;  Cobh  v.  Lime  Rock  Ins.  Co.,  58  Maine,  326. 

In  the  absence  of  any  such  usage,  and  of  any  specific  stipu- 
lation in  the  policy,  there  can  be  no  doubt  that  the  original 
insurer  may  protect  himself  to  the  whole  extent  of  his  liability. 
In  the  words  of  Roccus,  quoted  and  approved  by  Emerigon, 
by  Mr.  Justice  Park  and  by  Mr.  Justice  Livingston,  seaindus 
assecurator  tenetur  ad  solvendum  omne  totum  qv^od  primus 
assecurator  solverit.  Roccus,  n.  30 ;  Emerigon,  c.  8,  §  14 ; 
Park  Ins.  (8th  ed.)  595 ;  Hastie  v.  De  Peyster,  3  Caines,  190, 
196.  So  Chancellor  Kent 'says :  "  After  an  insurance  has  been 
made^  the  insurer  may  have  the  entire  sum  he  hath  insured, 
reassured  to  him  by  some  other  insurer.  The  object  of  this 
is  indemnity  against  his  own  act."  3  Kent  Com.  278.  See 
also  Phcmix  Ins.  Co.  v.  Erie  Transportation  Co.,  117  IT.  S.  Z\% 
323 ;  Bradford  v.  Symondson,  7  Q.  B.  D.  456. 

Policy  No.  268,  as  originally  issued,  mentions  no  limit  of 
excess.  It  contains  nothing  to  prevent  its  taking  eflfect  for  th,e 
sums  thereby  insured,  although  covering  the  whole  original 
insurance.  It  does  not  even  show  that  it  is  a  reinsurance,  but 
it  is  not  the  less  eflfectual  for  that  reason.  Mackenzie  v.  Whit- 
woHhy  L.  R.  10  Ex.  142,  and  1  Ex.  D.  36.  In  the  agreement 
of  July  1, 1883,  endorsed  on  each  of  the  five  policies,  by  which 
the  sum  insured  on  any  one  vessel  is  reduced  from  $10,000  to 
$6000  "  on  same  excess  as  expressed  therein,"  the  words  just 
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quoted  can  have  no  effeot  as  applied  to  this  policy,  in  which 
no  excess  is  expressed.  All  the  reinsurances  under  policy  No. 
268,  therefore,  were  in  accordance  with  the  terms  of  the  con- 
tract ;  and  the  allegations  of  fraud  are  wholly  unsupported  by 
the  evidence. 

All  the  claims  of  the  Hibemia  Insurance  Company,  sustained 
by  the  decree  below,  relate  to  reinsurances  under  this  policy, 
and  are  disposed  of  by  what  has  been  said,  except  two  under 
policy  Ko.  296,  as  to  which  there  is  admitted  to  have  been 
error,  and  one  under  policy  No.  297. 

That  policy,  by  the  terms  of  the  original  endorsement  there- 
on, was  ^^  to  apply  to  the  excess  which  the  said  company  may 
have  in  their  various  policies  over  $50,000,  Mid  to  apply  pro 
rata  with  all  reinsurance  policies  on  same  excess."  This 
clause,  while  it  limits  the  reinsurance  by  the  Hibernia  Insmv 
ance  Company  to  excess  over  the  sum  named,  contains  nothing 
to  prevent  the  original  insurer  from  protecting  himself  by 
obtaining  reinsurance  from  other  companies  within  that  sum. 
There  was  error,  therefore,  in  holding  that  the  fact  that  the 
Insurance  Company  of  North  America  had  obtained  such  rein* 
surance  elsewhere  avoided  the  reinsurance  of  the  Hibernia 
Insurance  Company  upon  the  same  property. 

The  result  is,  that  the  decree  must  be 

Reversed^  and  the  ccuuse  rema/nded  to  ths.CireufU  Cowi,  wHk 
directions  to  enter  a  decree  dismissing  the  hilly  with  costs. 

Mb.  JijsnoE  Breweb  and  Mb.  Justice  Bbowit,  not  having 
been  members  of  the  court  when  this  case  wsls  argued,  took  no 
part  in  the  decision. 
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In  re  WILSON,  Petitioner. 

OBIGINAL. 
No.  11.    Original.    Submitted  April  27, 1801.  —  Deoided  M«y  26, 1801. 

Prior  to  1886  the  District  Courts  of  a  Territory  had  jurisdiction  orer  the 
crime  of  murder,  committed  by  any  person  other  tlian  an  Indian,  upon 
^an  Indian  reservation  within  its  territorial  limits;  and  such  jurisdic- 
tion was  not  taken  away  by  the  act  of  March  3,  1885,  c.  341,  §  9,  23  Stoti 
885. 

A  deficiency  in  the  number  of  grand  jurors  prescribed  by  law,  there  being 

.  present  and  acting  a  greater  number  than  tliat  requisite  for  the  finding 
of  an  indictment,  is  not  such  a  defect  as  yitiates  the  entire  proceedings, 
and  compels  his  discharge  on  habeas  corpus,  though  unnoticed  by  the 
prisoner  until  after  trial  and  sentence. 

If  it  be  doubtful  whether  the  defendant  can,  after  trial  and  rerdict,  take 
advantage  of  such  a  defect  by  direct  challenge,  it  is  clear  that  the  defect 
does  not  go  to  the  jurisdiction,  and  cannot  be  taken  advantage  of  by  a 
collateral  attack  in  Jiaheas  corpus. 

It  is  unnecessary  to  decide  whether  the  <* sixty  days'"  limitation  of  the 
sessions  of  the  legislative  assemblies  of  the  Territories  means  a  term  of 
0ij(ty  calendar  days. 

Thb  case  is  stated  in  the  opinion. 

Mr.  J.  AUheus  Johnson  for  the  petitioner. 

Mt^  SoUoitOT  Oeheral  opposing. 

Mb.  Justice  Bbsweb  delivered  the  opinion  of  the  ooart. 

On  Jane  12, 1890,  the  petitioner  was^  by  the  District  Court 
of  the  Second  Judicial  District  of  th^  Territory  of  Arizonl^, 
sentenced  to  be  hung.  He  has  sued  OQt  this  habeas  corpus  t^ 
test  the  validity  of  such  sentence.  JBLe  does  not  come  here  by 
writ  of  error  to  review  the  proceedings,  so  that  errors  therein 
may  be  corrected ;  but  attacks  them  in  this  way,  collfiterally, 
as  void.  His  attack  is  rested  on  two  propositions.  The  pro- 
ceedings had  were  in  a  territorial  court,  sitting  as  a  court  of 
the  United  States.  The  first  claim  is,  that  the  court  did  not 
have  jurisdiction  of  the  offence  charged.     The  indictment 
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charges  the  crime  of  murder  committed  upon  one  William 
Fleming,  within  the  White  Mountain  Indian  Beservation, 
in  the  Second  Judicial  District  of  the  Territory  of  Arizona. 
The  petition  alleges  that  the  petitioner  is  a  citizen  of  the 
United  States,  of  African  descent ;  that  William  Fleming,  the 
person  killed,  was  also  a  negro ;  that  the  Second  Judicial  Dis- 
trict of  Arizona  is  composed  of  four  counties,  one  of  them 
being  the  county  of  Gila;  and  that  the  White  Mountain 
Indian  Reservation  is  within  said  county  of  Gila.  The  reser- 
vation, therefore,  is  within  the  territorial  limits  of  the  Second 
Judicial  District,  but  the  contention  is  that  the  District  Court 
of  that.district,  sitting  as  a  United  States  court,  did  not  have 
jurisdiction,  but  that  it  was  vested  alone  in  the  District  Court 
sitting  as  a  territorial  court ;  and  that  the  indictment  should 
have  run  m  the  name  of  the  people  of  the  Territory,  instead  of 
in  the  name  of  the  United  States  of  America.  The  second 
contention  is,  that  the  grand  jury  which  indicted  him  was  not 
a  legally  constituted  tribunal,  in  that  it  was  composed  of  only 
fifteen  persons.  In  this  respect  it  is  admitted  that  by  the  laws 
of  the  Territory  of  Arizona,  in  force  until  March  22,  1889, 
grand  juries  were  to  be  composed  of  not  less  than  thirteen  nor 
more  tian  fifteen  members,  (Revised  Statutes  Arizona,  p.  384, 
sec.  2164,)  but  it  is  claimed  that  on  that  day  a  law  came  into 
force  by  which  the  number  of  members  of  a  grand  jury  was 
increased,  and  required  to  be  not  less  than  seventeen  nor  more 
than  twenty-three.  Upon  these  two  propositions  the  petitioner 
denies  the  validity  of  the  sentence  against  him,  and  asks  that 
he  be  discharged  from  custody. 

With  respect  to  the  first  question,  it  may  be  observed  that 
the  White  Mountain  Indian  Reservation  was  a  legally  consti- 
tuted Indian  reservation.  True,  when  the  Territory  of  Arizona 
was  organized,  on  February  24, 1868, 12  Stat.  664,  c.  56,  there 
was  no  such  reservation ;  and  it  was  created  in  the  first  instance 
by  order  of  the  President  in  1871.  Whatever  doubts  there 
might  have  been,  if  any,  as  to  the  validity  of  such  executive 
order,  are  put  at  rest  by  the  act  of  Congress  of  February  8, 
1887,  24  Stat.  388,  c.  119,  §  1,  the  first  clause  of  which  is 
^'  That  in  all  cases  where  any  tribe  or  band  of  Indians  has  been 
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c  *  shall  hereafter  be,  located  upon  any  reservation  created  for 
their  use,  either  by  treaty  stipulations  or  by  virtue  of  an  act  of 
Congress  or  executive  order  setting  apart  the  same  for  their 
use,  the  President  of  the  United  States  be,  and  he  hereby  is, 
authorized,  whenever  in  his  opinion  any  reservation,  or  any 
part  thereof,  of  such  Indians  is  advantageous  for  agricultural 
and  grazing  purposes,  to  cause  said  reservation,  or  any  part 
thereof,  to  be  surveyed,  or  resurveyed  if  necessary,  and  to  allot 
the  lands  in  said  reservation  in  severalty  to  any  Indian  located 
thereon,  in  quantities,  as  follows." 

The  necessary  effect  of  this  legislative  recognition  was  to 
confirm  the  executive  order,  and  establish  beyond  challenge 
the  Indian  title  to  this  reservation.  Indeed,  the  fact  that  this 
is  an  Indian  reservation  is  not  contested  by  the  petitioner; 
but  rather  assumed  by  him  in  his  argument.  His  proposition 
is,  .that  ^^  Congress  by  act  approved  March  8,  1880,  23  Stat. 
385,  c.  341,  §  9,  conferred  upon  the  Territory  and  her  courts 
full  jurisdiction  of  the  offence  of  murder  when  committed  on 
an  Indian  reservation  by  an  Indian.  Ex  paHe  Oon-khoryeey 
130  U.  S.  343.  This  offence  had  heretofore,  when  committed 
in  such  place  by  others  than  an  Indian,  been  cognizable  by 
the  courts  of  the  United  States  under  Bev.  Stat.  §  2145.  The 
petitioner  believes  that  the  United  States,  by  yielding  up  a 
part  of  her  jurisdiction  over  the  offence  of  murder  when  com- 
mitted on  an  Indian  reservation,  lost  all;  that  is,  that  her 
juriscliction  of  the  offence  in  the  particular  place  must  be 
^sole  and  exclusive,'  or  will  not  exist  at  all;  that  it  cannot  be 
that  there  shall  be  one  law  and  one  mode  of  trial  for  a  mur- 
der in  a  particular  place  if  committed  by  an  Indian  and  An- 
other law  and  mode  of  trial  for  the  identical  offence  in  the 
same  place  committed  by  a  white  man  or  a  negro."  We  al;^ 
unable  to  yield  our  assent  to  this  argument.  The  quest  on  is 
one  of  statutory  construction.  The  jurisdiction  of  the  United 
States  over  these  reservations  and  the  power  of  Congress  to 
provide  for  the  punishment  of  all  offences  committed  therein^ 
by  whomsoever  committed,  are  not  open  questions.  United 
States  V.  Kagama^  118  U.  S.  375.  And  this  power  being  a 
general  one.  Congress  may  provide  for  the  punishment  of  one 
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okss  of  offences  in  one  court,  and  another  class  in  a  different 
court.  There  is  no  necessity  for,  and  no  constitutional  provis- 
ion compelling,  full  and  exclusive  jurisdiction  in  one  tribunal ; 
and  the  policy  of  Congress  for  a  long  time  has  been  to  give 
only  a  limited  jurisdiction  to  the  United  States  courts.  Section 
2145  extends  to  the  Indian  country  the  general  laws  of  the 
United  States,  as  to  the  punishment  of  crimes  committed  in 
any  place  within  the  sole  and  exclusive  jurisdiction  of  the 
United  States,  except  as  to  crimes  the  punishment  of  which  is 
otherwise  expressly  provided  for.  This  Indian  reservation  is 
a  part  of  the  Indian  country  within  the  meaning  of  that  sec* 
tion.  Batea  v.  Clark,  95  U.  S.  204;  Ex  parte  Crow  Dog,  109 
U.  S.  556.  But  this  extension  of  the  criminal  laws  of  the 
United  States  over  the  Indian  country  is  limited  by  the  section 
immediately  succeeding,  2146,  as  follows:  ^'  The  preceding  sec- 
tion shall  not  be  construed  to  extend  to  crimes  committed  l^ 
one  Indian  against  the  person  or  property  of  another  Indian, 
nor  to  any  Indian  committing  any  offence  in  the  Indian  coun- 
try who  has  been  punished  by  the  local  law  of  the  tribe,  or  to 
any  case  where,  by  treaty  stipulations,  the  exclusive  jurisdic- 
tion over  such  offences  is  or  may  be  secured  to  the  Indian  tribes 
respectively."  So  that  before  the  act  of  1885  the  jurisdiction 
of  the  United  States  courts  was  not  sole  and  exclusive  over  all 
offences  committed  within  the  limits  of  an  IndiaYi  reservation. 
The  words  "  sole  and  exclusive,"  in  section  2145,  do  not  apply 
to  the  jurisdiction  extended  over  the  Indian  country,  but  are 
only  used  in  the  description  of  the  laws  which  are  extended  to 
it.  The  effect  of  the  act  of  1885  was  not  to  transfer  to  terri- 
torial courts  a  part  of  the  sole  and  exclusive  jurisdiction  of 
United  States  courts,  but  only  a  part  of  the  limited  jurisdic- 
tion then  exercised  by  such  courts,  together  with  jurisdiction 
over  offences  not  theretofore  vested  therein.  The  argument 
of  the  petitioner  therefore  fails.  There  has  been  no  transfer 
of  part  of  a  sole  and  exclusive  jurisdiction,  carrying  by  impli- 
cation, even  in  the  absence  of  express  language,  a  transfer  of 
all  jurisdiction,  but  only  a  transfer  of  part  of  an  already  lim- 
ited jurisdiction,  and  neither  by  language  nor  implication 
transferring  that  theretofore  vested  and  not  in  terms  trans- 
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ferrecL  We  may  here,  in  passing,  notioe  that  the  distmctbn 
between  District  Courts  when  sitting  as  ooorts  of  the  Terri- 
torjy  and  when  sitting  as  oooxts  of  the  United  States,  was 
fully  developed  and  explained  in  the  case  of  JSa  parte  Gan^ 
ska^y  supra;  that  by  section  639  of  the  Bevised  Statutes 
the  Circuit  Courts  of  the  United  States  are  given  jurisdiction 
of  crimes  and  offences  cognizable  under  the  authority  of  the 
United  States;  and  that  by  the  act  organizing  the  Territory 
of  New  Mexico,  of  September  9, 1850,  9  Stat.  446,  c.  49,  and 
the  subsequent  act  of  February  24,  1868, 12  Stat.  664,  c.  56, 
organizing  the  Territory  of  Arizona,  the  District  Courts  of  the 
latter  Territory  were  given  the  same  jurisdiction  in  all  cases 
arising  under  the  Constitution  and  laws  of  the  United  States 
as  is  vested  in  the  Circuit  and  District  Courts  of  the  United 
States.  It  follows  that  as  the  Circuit  Courts  of  the  United 
States  have  jurisdiction  over  the  crime  of  murder  committed 
within  any  fort,  arsenal  or  other  place  within  the  exclusive 
jurisdiction  of  the  United  States,  so,  prior  to  1885,  the  District 
Courts  of  a  Territory  had  jurisdiction  over  the  crime  of  mur- 
der committed  by  arfy  person  other  than  an  Indian,  upon  an 
Indian  reservation  within  its  territorial  limits,  and  that  such 
jurisdiction  has  not  been  taken  away  by  the  legislaticm  of  that 
year.  The  first  contention  of  petitioner,  therefore,,  cannot  be 
sustained. 

The  second  is  equally  untenable.  His  proposition  is,  that 
the  grand  jury,  which  indicted  him,  was  not  a  legally  consti- 
tuted tribimal-«-in  that  it  was  composed  of  only  fifteen  mem- 
bers—  whereas,  by  an  act  of  the  l^islature  of  the  Territory 
of  Arizona,  passed  on  March  12, 1889,  a  day  before  that  upon 
which  the  offence  ia  charged  to  have  been  committed,  it  was 
required  that  grand  juries  should  be  composed  of  not  less  than 
seventeen  nor  more  than  twenty-three  members.  The  response 
thereto  i^  that  no  such  act  was  passed ;  and  that,  even  if  it 
were,  the  defect  in  the  number  of  gr^d  jurors  did  not  vitiate 
the  entire  proceedings ;  so  that  they  cotdd  be  challenged  col- 
laterally on  habeas  corpy^y  but  it  was  only  a  matter  of  error, 
to  be  corrected  by  proceedings  in  error.  It  appears  from  the 
record  that  a  challenge  to  the  grand  jury  was  made  by  the 
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petitioner  and  overruled ;  bat  the  ground  here  preiented  was 
not  taken  in  such  challenge. 

With  regard  to  this  supposed  act  of  the  legislature^  the  offi- 
cial volume  of  the  acts  and  resolutions  of  the  legislative  assem- 
bly of  Arizona,  of  the  year  1889,  certified  by  tbe  secretary  of 
the  Territory,  contains  no  such  act  It  is  claimed,  however, 
'  jbhat  a  bill  passdd  both  bouses  of  the  assemUy  — passing  the 
^use  on  March  8, 1889,  and  the  council,  March  9, 1889  —  aa 
afipears  from  the  assembly  journals,  and,  on  March  12^  waa 
properly  certified  and  placed  in  the  hands  of  the  goveiBor  for 
his  action ;  that  he  did  not  within  ten  days  mther  approve  by 
signing  it  or  return  it  without  his  signature  to  the  house  in 
which  it  originated ;  and  that  the  assembly  continued  in  ses- 
sion until  the  10th  day  of  April,  which  was  mcnre  than  ten 
days  after  the  bill  was  placed  in  the  hands  of'  the  governor, 
whereby  the  bill  passed  into  a  law.  The  ocmtention  on  behalf 
of  the  government  is,  that  by  virtue  of  the  act  of  Congress  of 
Decemb^  23,  1880,  21  Stat.  812,  which  reads  as  follows  — 
^^  The  session  of  the  legislative  assemblies  of  the  various  Terri- 
tories of  the  United  States  shall  be  limited  to  sixty  days'  dura- 
tion "  —  tbe  session  for  the  year  1889  was  by  law  terminated 
on  the  2l8t  day  of  March,  sixty  days  from  the  day,  January 
21,  on  which  by  law  and  in  fact  it  commenced.  It  is  urged 
that  the  sixty  days  mentioned  in  the  statute  means'  sixty  cal- 
endar days ;  and  that  atthe  expiration' of  such  sixt^  days  the 
session  terminates  as  a  matter  of  law,  and  the  l^slative 
assembly  has  no  power  to  do  any  valid  act  thereafter,  or  even 
to  remain  in  session.  T^e  petitioner  insists  that  the  sixty  days 
means  sixty  l^islative  days — days  in  which  the  legislature  is 
actually  in  session ;  that  the  legislature  acted  uT>on  this  con- 
struction by  continuing  in  session  until  the  10th  day  of  Aprilt 
and  was  thus  a^/octe  legislature  ajb  least. 

This  presents  an  interesting  question  of  statutory  construc- 
tion, one  into  which,  however^  we  deem  it  unnecessary  to 
enter.  As  it  is  a  question,  if  it  had  been  duly  presented  to  the 
District  Courts  a  court  having  juri84iction  over  the  offence 
and  the  prisoner,  and  by  it  erroneously  decided,  can  it  be  that 
such  erroneous  decision  would  have  vitiated  the  proceedings 


Digitized  by  VnOOQ IC 


IN  BE  WILSON.  681 

Opinion  of  the  Conrt 

and  rendered  void  the  sentence  thereafter  rendered?  We 
think  not.  Does  the  fact  that  the  question  was  not  presented 
put  the  case  in  any  worse  position  than  if  presented  and  erro- 
neously decided  ?  Assuming  that  this  act  of  1889  was  legally 
passed,  and  was  a  law  ol^^  the  Territory,  let  us  see  what 
changes  were  ^complished  by  it.  Prior  thereto,  as  we  have 
noticed,  grand  juries  were  to  be  composed  of  not  less  than 
thirteen  nor  more  than  fifteen  members.  The  amendment 
made  by  this  act  provided  that  they  should  be  ^composed  of 
not  less  than  seventeen  nor  more  than  twenty-three  members. 
The  record  discloses  that  there  were  but  fifteen  members. 
Prior  to  1889,  the  Territorial  law  authorized  the  finding  of  an 
indictment  on  the  concurrence  of  twelve  grand  jurors.  Bev. 
Statutes,  Arizona,  778,  sec.  1430.  A  similar  provision  is  found 
in  the  Federal  statutes.  Bev.  Stat.  sec.  1021.  The  act  of 
1889  made  no  change  in  this  respect ;  so,  whether  the  grand 
jury  was  composed  of  thirteen  —  the  lowest  number  sufScient 
under  the  prior  law  —  or  twenty-three,  the  highest  numbef 
named  in  the  act  of  1889,  the  concurrence  of  twelve  would  have 
required  the  finding  of  an  indictment.  By  petitioner's  argu- 
ment, if  there  had  been  two  more  grand  jurors  it  would  have 
been  a  legal  body.  If  the  two  had  been  present,  and  l\^ad 
voted  against  the  indictment,  still  such  opposing  votes  would 
not  have  prevented  its  finding  by  the  concurrence  of^the  twelve 
who  did  in  fact  vote  in  its  favor.  It  would  seem,  therefore, 
as  though  the  error  was  not  prejudicial  to  the  substantial 
rights  of  the  petitioner. 

Again,  by  section  1392  of  the  Arizona  Penal  Code,  (Arizona 
Bev.  Statutes,  775,)  ^' A  person  held  to  answer  to  a  charge  for 
a  public  offence  can  take  advantage  of  any  objection  to  the 
panel  or  to  an  individual  grand  juror  in  no  other  m<^e  than 
by  challenge."*  A  challenge,  as  heretofore  stated,  was  in v fact 
made,  but  not  on  the  ground'  now  presented.  When  by  stat- 
ute a  particular  way  is  prescribed  for  raising  an  objection,  and 
a  party  neglects  to  pursue  the  statutory  way,  and  the  objec- 
tion 18  one  which  could  have^been  cured  at  the  time  if  atten- 
tion had  been  called  to  it,  must  he  not  be  adjudged  to  have 
waived  that  objection  ?    MofUgomery  v.  The  State^  3  Kansas, 
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263.  In  that  case,  which  was  one  in  which  an  irregularity  in 
impanelling  a  jury  was  the  error  complained  of,  the  court 
observed:  "Under  the  Criminal  Code  a  party  charged  with 
crime  may  have  the  benefit  of  all  just  matters  of  defence  as 
well  as  of  all  defects  and  imperfections  in  the  proceedings 
against  him  on  the  part  of  the  State  which  tend  to  prejudice 
his  rights.  But  he  must  assert  his  privilege  in  the  proper 
way  and  at  the  proper  time,  or  he  may  be  deemed  to  have 
waived  it." 

If  it  be  said  that  the  section  of  the  Arizona  Penal  Code 
does  not  apply  to  proceedings  in  the  District  Courts  sitting  as 
United  States  courts,  we  pass  to  the  general  question,  whether 
a  deficiency  in  the  number  of  grand  jurors  prescribed  by  law, 
there  being  present  and  acting  a  greater  number  than  that 
requisite  for  the  finding  of  an  indictment,  is  such  a  defect  as, 
though  unnoticed  by  the  prisoner  until  after  trial  and  sentence, 
vitiates  the  entire  proceedings  and  compels  his  discharge  on 
habeas  corptis  f  That  question  must  be  answered  in  the  nega- 
tive. The  case  of  En  parte  Wathina^  3  Pet.  193,  is  an  early 
and  leading  case  on  the  question  of  the  power  of  this  court  to 
examine  on  habeas  corpus  into  the  proceedings  of  a  court  of 
general  criminal  jurisdiction.  In  that  case  Watkins  bad  been 
convicted  in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  a  court  of  general  criminal  jurisdiction. 
He  filed  his  petition  for  a  writ  of  habeas  corpus^  setting  forth 
a  copy  of  the  indictment  and  sentence,  and  sought  a  discharge 
from  custody  on  the  ground  that  the  indictment  charged  no 
offence  punishable  in  the  Circuit  Court,  or  of  which  it  could 
take  cognizance ;  and  that  therefore  the  proceedings  were  coram 
non  judice  and  totally  void.  The  court  unanimously,  Chief 
Justice  Marshall  delivering  the  opinion,  denied  the  application. 
We  quote  as  follows :  "  This  writ  is,  as  has  been  said,  in  the 
nature  of  a  writ  of  error  which  brings  up  the  body  of  the  pris- 
oner, with  the  cause  of  commitment.  The  court  can  undoubt- 
edly inquire  into  the  sufficiency  of  that  cause ;  but  if  it  be  the 
judgment  of  a  court  of  competent  jurisdiction,  especially  a  judg- 
ment withdrawn  by  law  from  the  revision  of  this  court,  is  not 
that  judgment  in  itself  sufficient  cause  ?    Can  the  court,  upon 
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this  writ,  look  beyond  the  judgment  and  reexamine  the  charges 
on  which  it  was  rendered  ?  A  judgment,  in  its  nature,  con- 
cludes the  subject  on  which  it  is  rendered,  and  pronounces  the 
law  of  the  case.  The  judgment  of  a  court  of  record,  whose 
jurisdiction  is  final,  is  as  conclusive  to  all  the  world  as  the  judg- 
ment of  this  court  would  be.  It  is  as  conclusive  on  this  court 
as  it  is  on  other  courts.  It  puts  an  end  to  inquiry  concerning 
the  fact  by  deciding  it."  pp.  202,  203.  And  again :  "  An  im- 
prisonment under  a  judgment  cannot  be  unlawful  unless  that 
judgment  be  an  absolute  nullity ;  and  it  is  not  a  nullity  if  the 
court  has  general  jurisdiction  of  the  subject,  although  it  should 
be  erroneous.  The  Circuit  Court  for  the  District  of  Columbia 
is  a  court  of  record,  having  general  jurisdiction  over  criminal 
cases.  An  offence  cognizable  in  any  court  is  cognizable  in 
that  court.  If  the  offence  be  punishable  by  law,  that  court  is 
competent  to  inflict  the  punishment.  The  judgment  of  such  a 
tribunal  has  all  the  obligation  which  the  judgment  of  any -tri- 
bunal can  have.  To  determine  whether  the  offence  charged 
in  the  indictment  be  legally  punishable  or  not  is  among  the 
most  unquestionable  of  its  powers  and  duties.  The  decision 
of  this  question  is  the  exercise  of  jurisdiction,  whether  the 
judgment  be  for  or  against  the  prisoner.  The  judgment  is 
equally  binding  in  the  one  case  and  in  the  other,  and  must 
remain  in  full  force  unless  reversed  regularly  by  a  superior 
court  capable  of  reversing  it."    p.  203. 

It  may  be  true  that  subsequent  decisions  of  this  court  have 
softened  a  little  the  rigor  of  the  rule  thus  declared.  Ex  parte 
Bain^  121  U.  S.  1,  is  cited  in  support  of  this  claim.  In  that 
case  it  appeared  that  after  the  indictment  had  been  returned 
to  and  filed  with  the  court,  a  change  was  made  in  its  language 
by  the  prosecuting  attorney,  on  permission  knd  order  of  the 
court.  It  was  held  on  habeas  corpus  that  such  a  change  was 
beyond  the  power  of  the  court,  and  that  its  jurisdiction  was 
ended  thereby  as  fully  as  if  the  indictment  had  been  dismissed 
or  a  noUe  prosequi  entered ;  and  therefore  that  a  judgment 
rendered  thereafter  against  the  petitioner  was  one  rendered 
without  jurisdiction  and  void,  and  that  the  prisoner  was 
entitled  to  his  discharge.     And  yet  in  the  opinion  the  distino- 
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tion  between  matter  of  error  and  matter  of  jurisdiction  was 
noticed,  for  it  was  said:  ^^Upon  principles  which  may  be 
considered  to  be  well  settled  in  this  court,  it  can  have  no  right 
to  issue  this  writ  as  a  means  of  reviewing  the  judgment  of  the 
Circuit  Court,  simply  upon  the  ground  of  error  in  its  proceed- 
ings; but  if  it  ^hall  appear  that  the  court  had  no  jurisdiction 
to  render  the  judgment  which  it  gave,  and  under  which  the 
petitioner  is  held  a  prisoner,  it  is  within  the  power  ^nd  it  will 
be  the  duty  of  this  court  to  order  his  discharge.V  p.  3.  See 
also  In  re  Cay,  127  U.  S.  731,  757 ;  In  re  Wood,  140  U.  S.  278, 
370 ;  In  re  ShiJmya  Jugiro,  140  U.  S.  291. 

As  the  question  whether  the  grand  jury  should  be  consti- 
tuted of  fifteen  or  seventeen  members  was  a  matter  which 
must  necessarily  be  considered  and  determined  by  the  trial 
court,  its  ruling  thereon,  however  erroneous,  would  seem 
within  the  above  authorities  to  present  simply  a  matter  of 
error,  and  not  be  sufficient  to  oust  the  jurisdiction.  Indeed, 
it  may  be  considered  doubtful,  at  least,  whether  such  a  defect 
is  not  waived  if  not  taken  advantage  of  before  trial  and  judg- 
ment. In  the  case  of.  United  States  v.  Oale,  109  U.  S.  65,  a 
question  as  to  the  competency  of  the  grand  jury  was  presented 
for  the  first  time  on  a  motion  in  arrest  of  judgment,  and  from 
the  decision  of  the  trial  court  came  to  this  court  on  a  certifi- 
cate of  division.  The  objection  \f  as  that  in  the  organization 
of  the  grand  jury  the  court,  under  the  authority  of  section 
320,  Revised  Statutes,  excluded  from  the  panel  persons  other- 
wise qualified,  who  voluntarily  took  part  iif  the  rebellion. 
The  unconstitutionality  of  this  section  was  asserted ;  but  this 
court  declined  to  pass  upon  that  question,  holding  that  the 
defendants,  by  pleading  to  the  indictment  and  going  to  trial 
without  making  any  objection  to  the  grand  jury,  waived  any 
right  of  subsequent  complaint  on  account  thereof.  Kr.  Justice 
Bradley,  delivering  the  opinion  of  the  court,  reviews  the  author- 
ities at  length,  and  shows  that  they  clearly  sustain  the  con- 
clusion announced.  The  opinion  is  carefully  guarded,  and 
does  not  reach  to  the  precise  question  here  presented ;  but  its 
implication,  and  the  drift  of  the  authorities  referred  to,  is  that 
a  defect  in  the  constitution,  or  organization  of  a  grand  jjury 
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which  does  not  prevent  the  presence  of  twelve  competent 
jurors,  by  whose  votes  the  indictment  is  foand,  and  which 
could  have  been  cured  if  the  attention  of  the  court  had  been 
ailed  to  it  at  the  time,  or  promptly  remedied  by  the  empan- 
lling  of  a  competent  grand  jury,  is  waived  if  the  defendant 
treats  the  indictment  as  sufficient,  pleads  not  guilty,  and  goes 
to  trial  on  the  merits  of  the  charge.  There  is  good  sense  in 
this  conclusion.  The  indictment  is  the  charge  of  the  State 
against  the  defendant,  the  pleading  by  which  he  is  informed 
of  the  fact,  and  the  nature  and  scope  of  the  accusation.  When 
that  indictment  is  presented,  that  accusation  made,  that  plead- 
ing filed,  the  accused  has  two  courses  of  procedure  open  to 
him.  He  may  question  the  propriety  of  the  accusation,  the 
manner  in  which  it  has  been  presented,  the  source  from  which 
it  proceeds,  and  have  these  matters  promptly  and  properly 
determined ;  or,  waiving  them,  he  may  put  in  issue  the  truth 
of  the  accusation  and  demand  the  judgment  of  his  peers  on 
the  merits  of  the  charge.  If  he  omits  the  former  and  choosed 
the  latter,  he  ought  not,  when  defeated  on  the  latter,  when 
found  guilty  of  the  crime  charged,  to  be  permitted  to  go 
back  to  the  former  and  inquire  as  to  the  maAner  and  means 
by  which  the  charge  was  presented.  See  upon  this  question 
Wharton's  Criminal  Pleading  and  Practice,  sec.  353 ;  1  Chitty's 
Criminal  Law,  page  309 ;  People  v.  Hobinson^  2  Parker  Cr. 
^p.  233-308,  et  aeq. ;  1  Bishop  on  Criminal  Procedure,  sec. 
«84 ;  Shropshire  v.  The  StaUy  12  Arkansas,  190. 

If  it  be,  therefore,  a' doubtful  question,  whether  the  defend; 
ant  can,  after  trial  and  verdict,  tak^  advantage  of  such  a 
defect  by  direct  challenge,  it  would  clearly  seem  that  it  is  one 
not  going  to  the  matter  of  jurisdiction,  and  one  which  cannot 
be  taken  advantage  of  by  a  collateral  attack  in  habeas  corpus. 
The  application  must  therefore  be 

Denied^  and  the  petitioner  rema/nded  to  the  custody  of  the 
marshal. 
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In  re  DELGADO,  Petitioner. 

APPEAL  FROM  THB  SUPBEME  COURT  OF  THE  TEBRITOBY  OF  NXW 

MEXICX). 

No.  1648.    Argued  April  22, 1891 —  Decided  May  25, 1801. 

A  tftatate  providing  that ''  for  the  parpose  of  hearing  application  for  and 
issuing  writs  of  mandamus"  the  court  ** shall  be  regardedas  open  at  all 
times  **  authorizes  a  hearing  on  the  return  of  the  altemative  writ,  and 
the  issue  of  a  peremptory  writ  In  vacation. 

A  statute  limiting  the  line  to  be  imposed  for  violation  of  a  peremptory  writ 
of  mandamtis,  and  providing  tliat,  when  paid,  it  shall  be  a  bar  to  an 
action  for  any  penalty  incurred  by  reason  of  refusal  or  neglect  to  per- 
form the  duty,  does  not  deprive  the  court  of  power  to  punish  for  diso- 
bedience of  the  writ,  or  to  compel  obedience  by  Imprisonment 

In  case  of  a  disputed  election  to  a  municipal  office,  mandamus  may  Issue  to 
compel  the  recognition  of  the  de  facto  officer  until  the  rights  of  the  par- 
ties can  be  determined  oii  quo  warranto. 

The  case  is  stated  in  the  opinion. 

Mr.  William  M.  Springer  and  Mr.  Thomas  Smith  for  peti- 
tioner.   Mr.  C.  H.  Oilderaleeve  was  also  on  the  brief. 

Mr.  John  H.  Knaebal  opposing.  Mr.  E.  L.  JSaHlett^  Solici- 
tor General  of  New  Mexico,  was  also  on  the  brief. 

Mb.  Justice  Bbeweb  delivered  the  opinion  of  the  court. 

On  the  13th  of  January^  1891,  Abraham  Staab,  William  H. 
Nesbitt  and  Juan  Garcia  filed  in  the  District  Court  of  the 
First  Judicial  District  of  the  Territory  of  New  Mexico,  and 
presented  to  the  judge  thereof,  their  petition,  in  which  they 
set  forth  certain  facts,  showing,  as  they  claimed,  that  they  had 
been  elected,  at  the  general  election  in  November  preceding, 
members  of  the  board  of  county  commissioners  of  Santa  F6 
County,  in  the  Territory  of  New  Mexico ;  and  further  alleged 
that  on  the  2d  day  of  January,  1891,  they  had  duly  qualified 
as  such  commissioners;  that  at  the  same  election  Pedro  Del- 
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gado  had  been  duly  elected  probate  clerk  of  said  county,  and 
had  qualified  as. such  officer;  that  by  virtue  thereof  he  became 
and  was  the  acting  clerk  of  the  board  of  county  commission- 
ers, and  had  possession  of  the  records,  books,  files  and  papers 
of  that  office ;  that  after  their  qualification  as  such  board  they 
demanded  of  him  to  produce  the  books,  and  to  record  their 
proceedings  as  such  board ;  and  that  he  refused  so  to  do  or  to 
in  any  manner  recognize  them  as  the  board  of  county  commis- 
sioners. They  prayed  that  a  writ  of  mandamus  might  issue, 
commanding  him  to  recognize  them  as  the  board  of  county 
commissioners ;  that  he  act  with  them  as  such  board ;  and  that 
he  enter  of  record  their  proceedings  as  a  board.  Upon  this 
petition  an  alternative  writ  was  issued ;  and  on  the  15th  day 
of  January,  in  obedience  to  such  writ,  appellant  appeared  and 
filed  his  answer,  alleging  facts,  which,  as  he  claimed,  showed 
that  three  other  persons  were  at  the  November  election  elected 
county  commissioners,  and  that  the  petitioners  were  not ;  and 
further  averring  that  two  of  those  other  persons,  on  the  1st  of 
January,  1891,  duly  qualified  as  members  of  the  board  of 
county  commissioners,  entered  into  possession  and  assumed  the 
duties  of  such  office,  met  on  that  day  in  the  court-house  of  the 
county  as  the  board  of  county  commissioners,  and  proceeded 
to  transact  the  business  of  the  county;  and  that  they  were 
still  in  possession  of  their  offices  of  county  commissioners.  He 
admitted  that  he  refused  to  recognize^  t^ie  petitioners  as  a  board 
of  county  commissioners,  and  alleged  as  his  reason  therefor 
that  they  were  not  the  legally  elected  commissioners,  and  had 
never  been  in  possession  of  such  offices.  On  the  same  da^ 
January  15,  the  mattei*  came  on  to  be  beard  on  these  plead- 
ings, and  a  peremptory, mandamus  was  ordered,  commanding, 
the  appellant  that  he  record  on  the  records  of  the  county  the 
proceedings  of  the  petitioners  as  the  board  of  county  commis- 
sioners of  the  county ;  and  that  in  all  things  he  recognize  them 
as  the  only  lawful  county  commissioners  of  the  county.  Dis- 
obeying the  peremptory  writ,  he  was  brought  up  on  an  attach- 
ment for  contempt,  and  committed  to  jail  until  he  should 
purge  himself  thereof  by  obeying  the  writ.  Instead  of  taking 
steps  to -review  this  judgment  directly,  by  proceedings  in  error 
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in  the  Supreme  Court  of  the  Territory,  appellant,  on  the  23d 
of  January,  filed  in  that  court  a  petition  for  a  writ  of  habeas 
corpus.  On  January  31  a  hearing  was  had  thereon,  and  it 
was  denied ;  from  which  judgment  this  appeal  has  been  taken 
to  this  court. 

The  attack  upon  the  contempt  proceedings  is  in  a  collateral 
way  by  habeas  corpus^  and  the  inquiry  is  one  of  jurisdiction. 
Ee  parte  Watkins,  3  Pet.  193,  203;  Ee  parte  Parks,  93  U.  S. 
18;  Ex  parte  Tarfyrough,  110  U.  S.  651;  Cuddy,  Petitioner, 
131  U.  S.  280,  285,  286;  In  re  Wilson,  ante,  575.  In  Esparte 
Yarbrough  one  question  was  as  to  the  conformity  of  the  indict- 
ment to  the  provisions  of  the  statute ;  and  it  was  held  that  it 
^^  cannot  be  looked  into  on  a  writ  of  habeas  corpus  limited  to 
an  inquiry  into  the  existence  of  jurisdiction  on  the  part  of  that 
court.^' 

This  narrows  the  range  of  inquiry.  It  is  objected  that  the 
peremptory  writ  was  void,  because  ordered  in  vacation  by  the 
judge,  and  not  after  trial  before  a  jury,  in  the  court,  in  term 
time.  Section  2005,  Comp.  Laws  of  the  Territory,  provides : 
^'For  the  purpose,  of  hearing  application  for  and  issuing  writs 
of  mandamuer  th€  JD^istrict  Court  shall  be  regarded  as  open  at 
all  times  wherever  the  judge  of  such  court  may  be  within  the 
Territory."  This  section  gives  full  authority  for^  these  pro- 
ceedings. The  original  application  was  entitled  ^^  in  the  court," 
though  addressed  to  the  judge,  as  was  proper.  The  hearing 
and  judgment  were  by  the  court,  and  the  peremptory  manda- 
mus was  issued  by  direction  of  the  court;  and  the  power  of 
the  legislature  to  provide  that  the  court  shall  always  be  open 
for  certain  purposes,  cannot  be  doubted.  A  somewhat  similar 
provision  has  been  made  for  the  Circuit  Courts  of  the  United 
States  in  respect  to  the  supervision  of  elections.  Bev.  Stat, 
section  2013.  While  no  juiy  was  had,  apparently,  none  was 
demanded;  and  the  determination  of  the  facts  by  a  j  ry  in  a 
mandamus  case  is  not  a  necessary  preliminary  to  a  valid  judg- 
ment. 

Again,  it  is  objected  that  the  punishment  is  different  from 
that  permissible  in  case»  of  mandamus,  and  section  2002  of  the 
Compiled  Laws  is  cited.    That  reads  as  follo]Pf s :  ^^  Whenever 
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a  peremptory  mandamuB  is  directed  to  a  public  officer,  body 
or  board,  commaiidiDg  the  performance  of  any  public  duty 
specially  enjoined  by  law,  if  it  appears  to  the  court  that  such 
officer  or  any  member  of  such  body  or  board,  without  just 
excuse,  refuses  or  neglects  to  perform  the  duty  so  enjoined,  the 
court  may  impose  a  fine  not  exceeding  $250,  upon  every  such 
officer  or  member  of  such  body  or  board ;  such  fine,  when  col- 
lected, shall  be  paid  into  the  Territorial  treasury,  and  the  pay- 
ment of  such  fine  is  a  bar  to  an  action  for  any  penalty  incurred 
by  such  officer,  or  member  of  such  body  or  board,  by  reason  of 
his  refusal  or  neglect  to  perform  the  duty  so  enjoined."  But 
that  section  provides  for  the  wrong  done  by  the  party,  in  fail- 
ing to  dischao^  the  duty  imposed;  and  does  not  exclude  the 
power  of  the  court  to  punish  for  disobedience  of  the  writ,  or 
to  compel  obedience  to  the  writ  by  imprisonment  until  com- 
pliance. The  section  quoted  was  taken  from  the  legislation  of 
the  State  of  New  York,  2  N.  Y.  Eev.  Stat.  587,  seqtion  60; 
and  the  scope  of  that  section  was  considered  by  the  New  York 
Court  of  Appeals  in  People  ex  rd.  v.  Railroad  Company^  76 
N.  Y.  294.  In  that  case  the  court  thus  interpreted  the  sec- 
tion: ^^  We  do  not  think  that  this  provision  was  intended  to 
prescribe  the  punishment  for  disobeying  the  writ,  but  that  its 
object  was  to  authorize  the  court  to  whom  application  should 
be  made  for  a  writ  of  mandamus  against  a  public  officer,  body 
or  board,  to  compel  the  performance  of  a^  public  duty  specially 
enjoined  by  law,  to  impose  a  fine  upon  the  officer,  etc.,  for 
past  neglect  of  the  duty,  in  addition  to  awarding  a  peremptory 
mandamus  compelling  its  performance,  providing  no  just 
excuse  is  shown  for  such  past  neglect.  This  power  of  the 
court  granting  the  mandamus,  to  fine  for  past  neglect,  was 
intended  to  obviate  the  necessity  of  a  criminal  prosecution 
under  the  statute  which  constitutes  such  neglect  a  misde- 
meanor, and  to  enable  the  court  awarding  the.  mandamus  to 
dispose  of  the  whole  matter  in  one  proceeding.  The  offence 
for  which  the  fine  is  authorized  to  be  imposed,  is  not  disobedi- 
ence of  the  writ,  but  the  unexcused  neglect  of  duty  of  which 
the  officer  was  guilty  before  the  writ  issued  and  which  ren- 
dered the  application  necessary,  and"  the  fine  niay  be  imposed 
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at-  the  time  of  issuing  the  peremptory  writ.  This  is  the  clear 
import  of  the  language  of  the  section,  and  in  the  revisers' 
notes  it  is  stated  to  be  a  new  provision,  intended  for  the  pur- 
pose above  indicated." 

This  brings  us  to  the  principal  question  in  the  case;  and 
that  is,  that  the  real  import  of  this  proceeding  was  to  try  the 
title  to  oflSce ;  that  qiM  warranto  is  a  plain,  speedy  and  ade- 
quate, as  well  as  the  recognized  remedy  for  trying  the  title  to 
office ;  and  that  the  familiar  law  in  respect  to  mandamus,  re- 
inforced .by  statutory  provisions  in  New  Mexico,  is  that  man- 
damus sh{(ll  not  issue  in  any  case  \yhere  there  is  a  plain,  speedy 
and  adequate  remedy  at  law.  On  this,  the  invalidity  of  the 
proceedings  is  asserted.  But  the  obvious  reply  is,  that  this 
was  not  a  proceeding  to  try  the  title  to  office.  The  direct 
purpose  and  object  was  to  compel  the  defendant  to  discharge 
his  duties  as -clerk,  and  to  forbid  him  to  assume  to  determine 
any  contest  between*  rival  commissioners.  It  was  enough  in 
this  case  for  the  court,  to  determine,  and  it  must  be  assumed 
that  the  evidence  placed  before  it  was  sufficient  to  authorize 
an  adjudication,  that  the  petitioners  were  commissioners  de 
facto.  As  such,  the  clerk  was  bound  to  obey  their  commands 
and  record  their  proceedings.  It  is  true,  the  pleadings  dis- 
close the  existence  of  a  contest  between  these  petitioners  and 
other  parties,  and  it  is  true  that  the  answer  would  tend  to  show 
that  the  others  were  the  commissioners  de  facto;  but  that  was 
a  question  of  fact  to  be  determined  by  the  court  hearing  this 
application,  and  it,  as  must  be  assumed  from  the  .decision, 
found  that  these  petitioners  rather  than  their  contestants  were 
the  commissioners  de  facto.  It  was  proper  for  it  then  to  issue 
a  mandamus  to  compel  the  defendant  to  recognize  them  as  the 
commissioners  of  the  county,  and  this,  irrespective  of  the  .ques- 
tion whether  or  no  the  petitioners  were  also  commissioners  de 
jure.  No  one  would  for  a  moment  contend  that  this  adjudi- 
cation could  be  pleaded  as  an  estoppel  in  quo  warranto  pto- 
peedings  between  the  several  contestants.  If  that  has  not 
already  been  determined  in  a  suit  to  which  all  the  contestants 
are  parties,  it  is  still  a'' matter  open  for  judicial  inquiry  and 
determination.    Who  would  doubt,  if  these  petitioners  wero 
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the  unquestioned  commissioners  of  the  county  that  mandamus 
would  lie  to  compel  the  clerk  to  recognize  them,  and  record  on 
the  coimty  books  their  proceedings  as  such?  Does  the  fact 
that  certain  parties  are  contesting  their  rights  as  commissioners 
oust  the  court  of  jurisdiction,  or  forbid  it  to  compel  other 
county  officers  to  recognize  them  ?  Must  the  office  of  county 
commissioners  remain  practically  vacant,  and  the  affairs  of  the 
county  unadministered,  pending  a  trial  of  a  right  of  office 
between  contestants?  Surely  not;  public  interests  forbid. 
They  require  that  the  office  should  be  filled ;  and  that  when 
filled  by  parties  under  color  of  right,  all  other  officers  should 
recognize  them  as  commissioners  until  their  right  to  hold  the 
office  has  been  judicially  determined  adversely  by  proper  quo 
warranto  proceedings.  It  would*  be  strange  indeed  if,  when 
their  title  and  possession  of  the  office  were  unquestioned,  the 
court  had  undoubted  jurisdiction  by  mandamus  to  compel  the 
clerk  of  the  board  to  record  their  proceedings,  and  recognize 
them  as  officers,  its  jurisdiction  to  act  was  lost  by  a  mere 
pleading  on  the  part  of  the  delinquent  clerk  asserting  that 
some  other  parties  were  the  rightful  commissioners.  This  is 
not  a  suit  by  one  party  claiming  to  be  clerk  of  the  board,  to 
compel  by  mandamus  another  party  also  claiming  to  be  clerk 
of  the  board  to  transfer  to  him  the  records  and  papers  of  the 
office ;  nor  by  certain  parties  claiming  to  be  commissioners,  to 
compel  other  parties  also  claiming  to  be  commissioners  to 
surrender  the  office,  and  desist  from  interference  with  its. 
duties ;  but  it  is  a  suit  by  certain  parties  showing  themselves 
to  be  de  facto  commissioners,  to  compel  the  clerk  of  that  board 
to  respect  their  possession  of  the  office,  discharge  his  duties  as 
clerk  \h  the  acting  board,  and  not  assume  to  himself  judicial 
functions,  and  adjudicate  against  the  validity  of  their  title. 
The  case  of  Putnam  v.  Langley^  133  Mass.  204,  is  in  point. 
Plaintiff  there  claiufed  to  havB' been  elected  one  of  the  board 
of  water  commissioners  of  the  town  6f  .Dan vers.  One  Josiah 
Ross  also  claimed  to  have  been  elected,  and  there  was  a  matter 
of  disputed  title  between  plaintiff:  an^  Koss.  Langley  and 
Kichards  were  the  other  Gommissionen?,  who^e  title  was-appar- 
ently  uQdisputed.    It  was  held  that  n^andamus  was  a  proper 
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remady  to  compel  Langley  and  Bichards  to  recognize,  receive 
and  act  with  the  plaintiff  as  a  member  of  the  board.  As  sos- 
taining  the  views  we  have  expressed,  though  not  exactly  in 
point,  see  also  Hex  v.  Harris^  3  Burrow,  1420 ;  Page  v.  Hardin^ 
8  B.  Mon.  648 ;  State  v.  Mat/or^  23  Vroom,  (64  N.  J.  Law,) 
332;  WilUams  v.  Clayton,  Supreme  Court  of  Utah,  21  Pac. 
Bep.  398. 

Our  conclusion,  therefore,  is  that  the  District  Court  had 
jurisdiction,  and  that  the  merits  of  the  controversy  cannot  be 
inquired  into  collateraUy  in  this  way.  The  judgment  of  the 
Supreme  Court  of  the  Territory  of  New  Mexico  is 

Ms.  JusncB  Bbadley  was  not  present  at  the  argument  and 
took  no  part  in  the  decision  of  this  case. 


KKEELAND  v.  BASS  FOUNDEY  AND  MACHINE 

WOEKS. 

APPEAL  FBOH  THB  OIBCUrr  OOUBT  OF  THB  UNTTED .  STATES  FOB  THX 
DI6TBIGT  OF  INDIANA. 

Ko.  884.    Sobmitled  April  2S,  1881.  —  D«ei4Ud  lUy  86, 188L 

l^ecessary  supplies  purchased  on  credit  by  the  receiver  of  a  railroad,  ap- 
pointed in  foreclosure  proceedings,  if  not  paid  out  of  net  earnings  before 
the  sale,  are  a  charge  upon  the  fund  realized  from  the  foreclosure  sale ; 
4uid  where  the  railroad  managed  by  the  receiver  consists  of  two  or  more 
divisions,  which  are  sold  separately  and  at  dilRBrent  times  to  diflferent 
purchasers,  it  will  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  court  below  ^las-correctly  distributed  such  charges  amon|^ 
the  dUVsrent  divisions  to  which  they  properly  belong. 

The  case  is  stated  in  the  opinion. 

Mr.  John  M.  Butler  for  appellant. 

Mr.  liobert  C.  Bell  for  appellee. 
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This  case,  like  that  of  Kneeland  v.  Zatorencey  anie^  209, 
grows  out  of  litigation  respecting  the  foreclosure  of  the  mort- 
gage of  the  Central  Trust  Company  of  New  York  upon  the 
Toledo,  Cincinnati  and  St.  Louis  Railroad. 

The  appellee  herein,  the  Bass  Foundry  and  Machine  Works, 
is  an  Indiana  corporation,  having  its  place  of  business  at  Fort 
Wayne,  in  that  State.  It  was  an  intervenor  in  the  foreclosure, 
suit  brought  by  the  trust  company  against  the  railroad  com- 
pany, and,  as  such,  filed  several  petitions  setting  up  claims  to 
the  fund  arising  from  the  sale  of  the  road,  by  reason  of  having 
furnished  various  supplies,  (particularly  set  out  in  itehiized 
statements  accompany  its  petitions,)  to  the  receivers  who  oper- 
ated the  road  pending  the  foreclosure  litigation,  and  also  to 
the  road  prior  to  the  appointment  of  a  receiver.  The  claim 
here  in  dispute  is  for  supplies  furnished  the  receivers,  as  afore- 
said. There  is  no  dispute  but  that  the  supplies  were  received 
and  that  they  were  necessary  for  the  continued  operation  of 
the  road. 

The  petition  and  claim  were  referred  to  William  P.  Fish- 
back,  a  master  of  the  court,  who,  on  the  12th  of  March,  1886, 
reported  that  there  was  due  the  appellee,  for  supplies  furnished 
the  receivers,  the  sum  of  $8009.22.  The  appellant  filed  excep- 
tions to  this  report,  but  they  were  overruled  by  the  court,  and 
on  the  20th  of  November,  1886,  a  decree  was  entered  confirm- 
ing the  report.  This  decree,  among  other  things,  provided  as 
follows: 

'^  It  is  therefore  considered  that  there  be  allowed  said  Bass 
Foundry  and  Machine  Works  the  said  $8009.22,  so  found  due 
for  supplies  furnished  said  receivers,  and  that  Noble  C.  Butler, 
derk  of  this  court,  be,  and  he  is  hereby,  authorized  and  di- 
rected to  pay  the  same  to  said  Bass  Foundry  and  Machine  Works 
out  of  any  funds  in  the  registry  of  the  court  in  said  cause." 

It  is  from  this  decree  that  the  present  appeal  is  prosecuted. 

The  entire  time  covered  by  the  receiverships  extended  from 
October  1, 1883,  to  April  18,  1885.  In  making  up  his  state- 
ment of  the^  account  of  the  appellee  with  the  receivers  the 
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master  divided  that  time  into  three  periods.  Those  periods, 
together  with  the  amounts  of  the  supplies  furnished  in  each, 
and  the  respeotive  credits,  are  as  follows : 

"Amount  furnished  from  Oct.  1, 1883,  to  Dec  1, 

1883  (1st  period) $1,695  01 

"Amount  furnished  from  Dec.  1, 1883,  to  Aug. 

1,  1884  (2d  period) 10,085  76 

"Amount  furnished  from  Aug.  1, 1884,  to  April 

18,  1885  (3d  period)       .        .        .       '.     •  .      1,085  14 

$12,865  91 

"  Credits  during  1st  period  .        .         None. 
"  "      2d      "       .        .  $2,291  63 

"  «      3d      "       ..       .  2,565  06 

4,856  69 

"Balance  due $8,009  22" 

As  explained  by  counsel  for  both  parties,  the  first  period 
represents  the  time  when  one  D  wight  was  receiver  for  the 
entire  system  of  roads  in  Ohio,  Indiana  and  Illinois,  he  hav- 
ing been  appointed  by  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana,  at  the  suit  of  a  judgment  creditor ; 
the  second  period  represents  the  time  when  one  Craig  was 
the  receiver  of  the  entire  systems  of  roads,  he  having  been 
appointed  by  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio^  at  the  suit  of  the  trustetss  of  the 
bondholders ;  and  the  third  period  repr^isents  the  time  when 
Craig  was  receiver  of  the  main  line  of  the  road  extending 
from  Toledo,  Ohio,  tOAEast  §t.  Louis,  Illinois,  after  the  other 
Ohio  divisions  of  the  road  had  been  sold  on  foreclosure  decrees 
and  delivered  -to  the  purchasers. 

The  main  line  of  the  road,  extending  from  Toledo,  Ohio,  to 
East  St.  Louis,  Illinois,  was  sold  to  the  appellant  berein,^  Syl- 
vester H.  Kneeland,  on  the  30th  of  December,  1885,  and  the 
sale  was  afterwards  confirmed.  The  Ohio  divisioiis  of  the 
road  were  sold  to  other  persons. 

The  objection  urged  to  the  item  of  $1695.01,  which  was 
for  supplies  furnished  to  thQ  receiver  Dwight,  is,  that  Dwigfat 
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was  not  the  receiver  for  the  bondholders  and  Eneeland,  but 
was  appointed  receiver  at  the  suit  of  a  judgment  creditor; 
that,  so  far  as  Eneeland  and  the  bondholders  are  concerned, 
the  situation  was  precisely  the  same  as  if  the  company  had 
remained  in  possession  of  the  road  up  to  the  expiration  of 
Dwight^s  receivership,  December  1, 1883 ;  and  that,  therefore, 
that  item  should  not  be  entitled  to  a  preferred  lien  over  the 
claims  of  the  bondholders.  Kneekmd  v.  American  I/xm  dk 
Trust  Co.,  136  •U.  S.  89,  and  S.  C.  138  U.  S.  509,  are  relied 
upon  as  authority  to  sustain  that  contention.  We  do  not 
think,  however,  that  that  case  will  bear  any  such  construc- 
tion. The  claim  in  that  case  was  for  rental  of  rolling  stock 
used  by  the  road  during  the  period  of  the  receivership,  under 
A  contract  of  purchase  made  by  the  company  with  the  owner 
thereof  prior  to  the  receivership.  The  rental  was  not  paid, 
and  the  lessor  took  possession  of  his  rolling  stock.  As  respects 
the  claim  for  rental  during  the  period  of  the  receivership  at 
the  suit  of  a  judgment  creditor,  it  was  h^ld,  that  it  was  not 
entitled  to  priority  of  lien  over  the  mortgage  creditors,  on  the 
foreclosure  and  sale  of  the  road.  In  other  words,  it  was  held 
that  the  bondholders,  represented  by  the  appellant,  the  bene- 
ficial owners  of  the  property,  could  not  be  held  liable  for 
rental  value  during  the  time  the  receivership  was  at  the 
instance  of  a  judgment  creditor.  The  theory  of  that  ruling 
was,  that,  as  the  earnings  of  the  road  did  not  pay  the  operat- 
ing expenses,  and  a^i  the  lessor  of  the  rolling  stock  had  a  lien 
on  only  that  personal  property  of  the  road,  and  was  not 
chargeable  with  d^pro  rata  share  of  such  deficiency,  he  should 
be  content  with  the  return  of  his  property.  For,  as  was 
said  by  Mr.  Justice  Brewer,  "  when  the  court,  in  the  adminis- 
tration of  the  receivership,  thereafter  returns  the  personalty 
to  the  holder  of  the  liens  upon  it,  such  lien  holder  must  be 
•content  to  be  relieved  from  any  burden  for  9^  pro  rata  share  q£ 
the  deficiency,  and  has  no  equity  to  claim  that  he  shall  be  not 
only  thus  relieved,  but  that  he  may  also  charge  upon  the 
realty,  to  the  detriment  of  the  lien  holder  thereon,  both  the 
entire  burden  of  the  deficiency  iLnd  compensation  to  him  for 
the  use  of  His  property.'*    136  XJ.  S.  100. 
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The  general  rale  with  respect  to  supplies  furnished  whioh 
went  into  the  corptu  of  the  property  covered  by  the  mortgage, 
and  thus  served  to  increase  the  fund  arising  from  the  mort- 
gage sale,  was  thus  stated  in  the  opinion  in  that  case:  "A 
court  which  appoints  a  receiver  acquires,  by  virtue  of  that 
appointment,  certain  rights  and  assumes  certain  obligations, 
and  the  expenses  which  the  court  creates  in  discharge  of  those 
obligations  are  burdens  necessarily  on  the  property  taken  pos- 
session of,  and  this,  irrespective  of  the  question  who  may  bo 
the  ultimate  owner,  or  who  may  have  the  preferred  lien,  or 
who  may  invoke  the  receivership.  So  if,  at  the  instance 
of  any  party  rightfully  entitled  thtdreto,  a  court  should  appoint 
a  receiver  of  property,  the  same  being  railroad  property,  and 
theitefore  under  an  obligation  to  the  pubUc  of  continued 
operation,  it,  in  the  administration  of  such  receivership,  might 
rightfully  contract  debts  necessary  for  the  operation  of  the 
road,  either  for  labor,  supplies  or  rentals,  and  make  such 
expenses  a  prior  lien  on  the  property  itself."    136  U.  8.  98. 

As  respects  the  supplies  furnished  the  road  in  this  case  dur- 
ing the  period  of  Dwight's  recivership,  the  court  below,  in  the 
exercise  of  its  undoubted  authority,  ordered  them  paid  out  of 
the  fund  arising  from  the  sale  of  the  road,  because,  so  far  as 
the  record  shows,  that  was  the  only  fund  available ;  and  they 
had  been  necessary  to  the  continued  operation  of  the  road, 
and  had  gone  into  the  general  property  covered  by  the  mort- 
gage which  was  sold  at  the  foreclosure  sale.  They  contributed 
to  the  preservation  of  the  property  during  the  receivership, 
and  went  towards  swelling  the  fund  arising  from  the  sale  on 
foreclosure.  Under  such  circumstances  the  court  appointing 
the  receiver  was  justified,  under  the  rtile  laid  down  in 
Kiieeland  v.  American  Loan  <&  Trust  Company^  supra^  in  pre- 
ferring such  claim  to  the  claims  of  bondholders  whose  prop- 
erty they  assisted  in  preserving. 

It  was  held  in  Fosdick  v.  SchaU,  99  XJ.  S.  235,  253, 254,  that 
where  a  receiver  has  been  appointed  pending  foreclosure  pro- 
ceedings by  mortgage  bondholders,  the  court  in  its  discretion 
may  apply  the  net  income  to  the  payment  of  the  claims  of 
employfes  and  supply  men,  who,  before  the  receiver  was  ap- 
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pointed,  furnished  labor  and  materials  required  in  the  opera- 
tion of  the  road,  ^'  not  because  the  creditors  to  whom  such 
debts  are  due  have  in  law  a  lien  upoa  the  mortgaged  property 
or  the  income,  but  because,  in  a  sense,  the  oflScers  of  the  com- 
pany are  trustees  of  the  earnings  for  the  benefit' of  the  differ- 
ent classes  of  creditors  and  the  stockholders ;  and  if  they  give 
to  one  class  of  creditors  that  which  properly  belongs  to  another, 
the  court  may,  upon  an  adjustment  of  the  accounts,  so  use  the 
income  which  comes  into  its  own  hands  as,  if  practicable,  to 
restore  the  parlies  to  their  original  equitable  rights."  And  it 
was  further  remarked  that  "while,  ordinarily,  this  power  is 
confined  to  the  apim)priation  of  the  income  of  the  receiver- 
ship and  the  proceeds  of  moneyed  assets  that  have  been  taken 
from  the  company,  cases  may  arise  where  equity  will  require 
the  use  of  the  proceeds  of  the  sale  of  the  mortgaged  property 
in  the  same  way." 

In  MiUe^iherger  v.  Logcmsport  Railwayy  106  17.  S.  286,  it 
was  held  that  a  court  has  the  power  to  create  claims  through 
a  receiver,  in  a  suit  for  the  foreclosure  of  a  railroad  mortgage, 
which  shall  take  precedence  of  the  lien  of  the  mortgage ;  and 
that  it  may  provide  for  the  payment  of  arrears  due  for  oper- 
ating expenses  incurred  before  Lhe  receiver  was  appointed, 
and  make  such  expenditures  a  lien  prior  to  the  lien  6t  the 
mortgage. 

In  Union  Trust  Co.  v.  South^^  107  II.  S.  591,  the  same  rule 
was  upheld,  and^a  claim  for  supplies  furnished  before  the 
receiver  was  appomted  was  order^  paid  out  of  the  fund  aris- 
ing from  the  sale  of  the  road,  before  the  mortgage  bond- 
holders were  paid,  that  fund  not  being  sufficient  to  satisfy  all 
demands.  See  also  WaUace  v.  Loomisy  97  U.  8.  146,  163; 
and  Bumham  v.  Baweriy  111  U.  S.  776. 

These  authorities  justify  \&  in  allowing  the  item  in  disputa 

Another  objection  to  the  claim  herein  is,  that,  even  admit- 
ting that  it  should  be  paid  out  of  the  fund  arising  from  the 
sale  of  the  road,  it  should  not  be  entitled  to  payment  out 
of  the  fund  prising  from  the  sale  of  the  main  line  of  the  road, 
alone,  but  should  be  distributed  ratably  amoifg  the  several, 
divisions  of  the  entire  system  of  roads,  according  to  a  basis 
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adopted  by  Special  Master  J.  D.  Cox,  in  1884,  with  respect  to 
the  general  liabilities  of  the  entire  system  of  roads  under  the 
control  of  the  several  receivers. 

It  is  quite  true  that  the  several  receivers  had  control  of  and 
operated  the  entire  system  of  roads,  and  that  these  supplies 
were  furnished  them  while  they  were  thus  in  control  of  the 
roads;  but  there  is  nothing  in  the  record  going  to  show  spe- 
cifically by  what  division  of  the  road  these  supplies  were  used. 
Indeed,  if  any  presumptions  are  to  be  indulged,  it  may  justly 
be  presumed  that  they  were  all  used  on  the  main  line  of  the 
road  from  Toledo  to  East  St.  Louis.  For  the  court  below, 
being  familiar  with  the  basis  of  distribution  of  liabilities 
before  referred  to,  and  it  not  appearing  anywhere  in  the 
record  that  they  were  not  used  on  that  division  of  the  road, 
it  must,  of  necessity,  be  presumed  that  the  order  made  by  the 
court,  that  they  be  paid  for  out  of  this  fund,  was  in  accord- 
ance with  the  law  and  the  facts  of  the  case.  The  evidence 
upon  which  the  master  made  his  report  and  the  court  made 
its  order  is  not  before  us,  and,  in  the  absence  of  anything 
showing  that  the  allowance  was  improperly  made  a  lien  upon 
the  fund,  we  must  conclude  that  the  court  below  committed 
no  error  in  the  matter. 

These  remarks  also  dispose  of  the  third  point  of  the  appel- 
lant, viz.,  that,  as  the  main  line  of  the  road  — that  purchased 
by  Kneeland  —  was  the  only  part  of  the  system  in  the  hands 
of  the  receiver  after  August  1,  1884,  it  should  be  entitled  to 
credit  for  all  payments  made  to  the  appellee  by  the  receiver 
after  that  date.  In  other  words,  the  contention  is,  that  as, 
according  to  the  master's  report,  the  supplies  furnished  after 
August  1,  1884,  amountedito  only  $1085.14^  and  the  credits 
for  that  period  amounted  to  $2565.06,  the  diflference  between 
those  amounts,  to  wit,  $1479.92,  ought  to  be  applied  as  a 
credit  upon  that  portion  of  the  appellee's  claim  which  accrued 
between  December  1,  1883,  and  August  1, 1884,  (the  period  of 
the  Craig  receivership,)  upon  the  aforesaid  basis  of  distribution 
of  liabilities. 

This  contention,  like  the  preceding  one,  assumes  that  the 
upplies,  which  were  furnished  by  the  appellee,  were  used 
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itidiscriminately  upon  all  of  the  divisions  of  the  roads.  But, 
as  already  stated,  there  is  nothing  in  the  record  showing  such 
to  have  been  the  case,  or  that  the  Kneeland  divisions  of  the 
road  did  not  receive  all  of  them.  Such  being  the  case,  the 
presumption  is,  that  the  master,  having  all  of  the  facts  before 
him,  made  a  proper  award  in  the  premises,  and  that  the  court 
below  committed  no  error  in  confirming  that  award.  The 
court,  in  the  exercise  of  its  l^itimate  authority  in  the  matter 
of  the  appointment  and  control  of  the  receivers,  had  ample 
power  to  make  such  order  or  decree  respecting  the  supplies 
furnished  those  receivers  as  the  law  and  the  facts  of  the  case 
warranted,  and  in  the  absence  of  any  circumstance  showing 
that  there  was  any  error  committed  in  charging  the  fund  aris- 
ing from  the  sale  of  the  main  line  of  the  road  with  the  lien 
for  the  supplies  in  suit,  we  must  assume  that  the  proceedings 
below  were  correct 

^  Decree  affirmed. 

UNITED  STATES  v.  DALLES  MILITARY  ROAD  CO. 
UNITED  STATES  v.  OREGON  CENTRAL  MILITARY 

ROAD  CO. 

UNITED    STATES   v.  WILLAMETTE   VALLEY   AND 

CASCADE  MOUNTAIN  WAGON  ROAD  CO. 

UNITED  STATES  v.  KELLY. 

UNITED  STATES  v.  COOPER 

UNITED  STATES  u  ROGERS. 

UNITED  STATES  u  GRANT. 

UNITED  STATES  v.  FLOYD. 

APPEALS  FBOM  THE    CIBOUIT    COURT   OF   THE    UNTTBD    STATES   BOB 
THE  DISTRICT  OF  OREGON. 

Nm.  1218, 1210, 1248, 1444  to  1448.    Argued  March  6, 0, 18»1.  —  Decided  May  25, 1891. 

In  suits  In  eqnity  brought  by  the  United  States  under  the  act  of  Congrtss 
passed  March  2,  1889,  (25  Stat.  850,)  against  corporations  and  persons 
claiming  to  own  lands  granted  tQ  the  State  of  Oregon  by  the  acts  of 
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Congress  of  July  2.  1864,  (18  S tot.  856,)  July  5,  1866.  (14  Stot.«9.)  and 
February  26,  1867.  (14  Stot  409,)  to  declare  the  lands  to  be  forfeited  to 
the  United  Stote^,  and  to  set  aside,  for  fraud,  patents  granted-  therefor, 
the  defendants  pleaded  the  issuing  of  certificates  by  the  govemor  with- 
out fraud  comtnitted  upon  or  by  him ;  that  they  were  bona  fide  purchas- 
ers, for  a  valuable  consideration,  without  notice;  and  that  they  had 
expended  moneys  in  respect  of  the  lands  in  good  faith.  The  pleas  hav- 
ing been  set  down  for  hearing,  the  Circuit  Court  sustoined  them  and 
dismissed  the  bills,  without  permitting  the  plaintifb  to  reply  to  tlie  pleas : 
Held^  that  they  ought  to  have  been  allowed  to  take  issue  on  the  pleas. 

The  act  of  1889  intended  a  full  legal  investigation  of  the  facts,  and  did  not 
intend  that  the  interests  involved  should  be  determined  on  the  untested 
allegations  of  the  defendants. 

The  claims  of  the  United  Stotes  cannot  be  treated  as  stole  claims,  nor  can 
the  defences  of  stole  claim  and  laches  be  set  up  against  them. 

Other  bills  were  dismissed  on  general  demurrers,  after  the  bills  were  dis- 
missed on  the  hearing  on  the  pleas,  and,  as  it  appeared  that  the  disposi- 
tion of  the  pleas  was  regarded  as  determining  all  the  suito,  the  decrees 
in  all  of  them  were  reversed. 

ThB(  facts  which  make  the  case  in  each  of  these  cases  are 
stated  in  the  opinion,  in  connection  with  that  particular  case, 
so  completely  that  it  is  not  necessary,  nor  would  it  be  proper 
to  repeat  them.  Different  counsel  represented  different  par- 
ties at  tbe  argument  and  their  arguments  necessarily  travelled 
over  somewhat  the  same  ground.  In  the  case  in  which  argu- 
ment is  reported,  the  facts  will  be  found  in  the  opinion  upon 
The  Willamette  Valley  Case,  posty  622. 

Mr.  AadaUmt  Attorney  Oenercd  Pa/rher  for  the  United 

States  in  all,  the  cases. 

Mr.  James  K.  KMy  for  the  Dalles  Military  Road  Company, 
the  Eastern  Oregon  Land  Company,  £elly^  Thombury  and 
others. 

Mr.  Rufus  MaUory  for  the  California  and  Oregon  Land 
Company. 

Mr.  John  R  Parsons  and  Mr.  C.  R  S.  Wood  for  the  Wil- 
lamette Valley  and  Cascade  Mountain  Wagon  Boad  Com- 
pany. 
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I.  When  the  government  of  tiie  United  States  becomes  a 
suitor,  it  submits  itself  to  such  principles  of  justice  and  rules  of 
equity  as  apply  between  ordinary  suitors. 

The  act  of  1889,  under  which  the  bill  was  filed,  provides  in 
so  many  words  that  the  suit  '^  shall  be  tried  and  adjudicated 
in  like  manner  and  by  the  same  principles  and  rules  of  juris- 
prudence as  other  suits  in  equity  are  tried." 

It  does  not  require  such  an  express  enactment  to  deprive  the 
government  of  special  immunities  when  it  sees  fit  to  accept  the 
jurisdiction  of  its  own  courts.  That  it  may  not  be  sued  with- 
out its  permission  involves  grave  considerations  of  public  policy. 
When,  however,  it  sees  fit  to  waive  its  privilege,  and  as  a  suitor 
to  come  before  its  courts,  more  "particularly  before  a  court  of 
equity,  its  rights  and  liabilities  are  to  be  determined  by  the 
same  standard  which  applies  in  any  case.  United  States  v. 
ArtedondOy  6  Pet.  691 ;  United  States  v.  Hinggoldy  8  Pet.  160 ; 
United  StcUes  v.  Macdanieiy  7  Pet.  1 ;  United  States  v.  Barker^ 
12  Wheat.  559 ;  United  States  v.  Bostwick,  94  U.  S.  53 ;  United 
States  V.  Smith,  94  U.  S.  214;  Osbom  v.  Bank  of  the  United 
States,  9  Wheat.  738 ;  Mitchel  v.  United  States,  9  Pet.  711 ; 
Manufacturing  Co.  v.  United  States,  17  WalL  592;  The  St. 
Jago  de  Cuba,  9  Wheat.  409 ;  The  Siren,  7  WalL  152. 

II.  The  act  of  July  5, 1866,  constituted  a  grant  inprcesenti. 
The  provision  that  if  the  wagon  road  contemplated  ^'  is  not 

completed  within  five  years  no  further  sales  shall  be  made, 
and  the  lands  remaining  unsold  shall  revert  to  the  United 
States/'  is  in  the  nature  of  a  condition  subsequent.  To  create 
a  forfeiture  required  affirmative  action  by  Congress  and  suit 
instituted. 

The  language  of  the  act  is,  '^  that  there  be  and  hereby  is 
granted  to  the  State  of.  Oregon."  Upon  this  subject  the  law 
is  correctly  stated  by  tfudge  Deady.  As  soon  as  the  line  of 
road  was  designated,  the  grant  attached  to  the  odd  numbered 
sections,  within  the  prescribed  limits,  on  either  side  of  said 
line,  and  took  effect  from  the  date  thereof.  Schtdenberg  v. 
Harriman,  21  Wall.  44;  Missouri,  Kansas  <&e.  Railway  v. 
Kansas  Pacific  Baiiway,  97  U.  S..491 ;  Van  Wyck  v.  Knevals, 
106  U.  S.  360.    No  one  except  the  grantor  could  enforce  the 
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forfeiture.  Assuming  the  right  to  forfeit  to  exist  —  if  it  were 
not  exercised,  or^if  an  attempt  to  exercise  it  was  unduly  de- 
layed, the  title  remains  unimpaired  in  the  grantee.  Sshttlen- 
herg  v.  Harrimcm^  21  Wall.  44. 

III.  By  the  allegations  of  the  bill  it  appeared  both  that  the 
demand  was  what  is^known  in  equity  as  stale,  and  that  the 
government  was  chargeable  with  laches.  For  that  reason 
the  bill  was  properly  dismissed. 

The  law  about  the  'staleness  of  claims  is  well  settled.  Some- 
what running  in  the  same  lines  is  the  application  to  this  case 
of  the  doctrine  of  laches.  Our  claim  is  that  any  right  of  for- 
feiture is  barred,  both  because  the  claim  is  stale  and  because 
of  laches. 

It  is  something  more  than  mere  n^ative  action  in  which 
the  laches  consists.  It  is  in  the  omission  by  the  government 
to  do  what  in  the  interest  of  protecting  subsequent  punihasers 
good  conscience  required  that  it  should  do,  and  in  its  affiftna- 
tive  action  in  recognizing  that  no  equitable  claim  to  a  forfeit- 
ure existed. 

We  understand  stale  demands  to  be  distinguished  from 
laches  in  these  particulars  amongst  others,  viz. :  Laches  is 
mere  delay.  Stale  demand  is  without  necessary  analogy  to 
the  Statute  of  Limitations.  It  may  be  by  analogy  the  statu- 
tory limitation ;  it  may  be  a  less  period.  See  United  States  v. 
Beebey  127  U.  S.  338 ;  United  States  v.  Throckmorton,  98  U.  S. 
61 ;  United  States  v.  San  Jacinto  Tin  Co.,  125  U.  S.  273. 

lY.  Furthermore,  the  facts  alleged  in  the  bill  and  the  action 
of  the  government  as  shown  by  the  reports  of  its  houses  of 
Congress  and  the  action  of  its  executive  officers,  create  an 
estoppel  which  of  itself  was  an  answer  to  the4>ill. 

Estoppel  we  understand  to  be  radically  distinct  on  principle 
from  either  stale  demand  or  laches.  Of  course,  there  may  be 
estoppel  by  mere  silence  or  lapse  of  time,  but  we  understand 
the  underlying  principle  to  be,  when  the  plaintiff  has  done  some 
positive  act  or  acquiesced  in  some  positive  act  so  as  to  assert 
or  seem  to  assert  one  thing,  and  the  defendant  has  depended 
upon  this  assertion  and  altered  his  position  relying  upon  it,  it 
is  inequitable  to  allow  the  plaintiff  then  to  assert  the  contrary 
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and  place  the  defendant  in  a  worse  position ;  that  is,  lachea 
and  stale  demand  are  negative  and  consist  essentially  in  letting^ 
time  slip  by,  while  estoppel  is  affirmative  and  generally  con- 
sists in  doing  some  positive  act. 

As  this  defence  has  been  clearly  and  distinctly  allowed  aa 
against  sovereign  States  it  ought,  on  principle  to  be  allowed 
against  the  national  sovereignty.  Although  there  is  no  case^ 
in  the  Supreme  Court  which  we  have  found  that  distinctly 
asserts  the  principle,  there  are  many  which  assume  as  appar- 
ently beyond  doubt  that  the  doctrine  of  estoppel  is  applicable 
to  the  government 

V.  The  action  of  the  government  constituted  a  waiver  of 
the  right  of  reentry,  and  freed  the  estate  from  liability  to- 
forfeiture. 

It  is  an  incident  of  an  estate  liable  to  be  defeated  upon  a 
condition  subsequent,  that  only  the  grantor  is  entitled  to  take 
advantage  of  a  failure  to  perform  the  condition.  He  may 
waive  his  right  of  reentry.  The  waiver  may  be  either  ex- 
pressed or  implied  from  tacit  acquiescence  or  from  some  other 
recognition  of  the  estate  freed  from  the  condition.  Touch- 
stone, 153 ;  Cruise,  Title  13,  c.  S,  sec.  68,  et  seq,;  Ludlow  v. 
N.  Y.  dk  Hudson  River  HaUroady  12  Barb.  440 ;  Douglas  v. 
Union  Mui,  Ins,  Co.j  127  Illinois,  101.  That  the  condition 
may  be  waived  expressly  or  in  paiSy  see  Davis  v.  Oray^  16 
Wall.  203 ;  Holden  v.  Joy,  17  WaU;  211 ;  Zl^^Ooti?  v.  N.  T.  & 
Hudson  River  Ry,  12  Barb.  440 ;  Chicagpy- Rock  Island  <&e. 
Ra/ihoay  v.  OrinnM,  51  Iowa,  476 ;  Hooper  v.  Owntmvngsy  45- 
Maine,  359.  And  waiver  by  silence  is  deemed  acquiescence. 
In  re  N.  T.  meoated  Railroad,  70  N.  Y.  827. 

There  is  another  rule  which  follows  from>the  principle  that 
only  the  grantor  has  the  right  to  reenter  if  the  condition  ^ 
broken,  and  that  this  right  may  be  waived  by  him ;  and  that, 
is  that  the  exercise  of  this  right  is  necessarily  an  option.  If 
the  right  resolve  itself  into  an  option  on  the  part  of  the- 
grantor,  then  all  the  principles  of  law  applicable  to  optiona 
must  be  applied  here ;  that  is,  he  must  take  advantage  of  it 
promptly,  and,  as  many  of  the  courts  have  held,  upon  the  very 
instant  of  the  breach.    See  HaU  dk  Rawson  v.  Delaplaine,  & 
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Wisconsin,  206 ;  S.  C.  68  Am.  Deo.  57,  and  €/rigff  v.  Zandiey 
6  C.  E.  Green,  506. 

We  do  not  care  to  contend  that  the  role  in  all  its  strictness 
should  be  appli^  to  a  sovereign,  but  we  do  maintain  that, 
within  a  reasonable  time  after  aoquiring  knowledge  of  the 
breach,  the  sovereign  is  bound  to  take  notice  of  it,  or  his 
silence  will  be  tak^n  as  a  waiver  of  this  option  and  acqui- 
escence in  the  breach.    People  v.  Society  dkc.^  2  Paine,  545. 

YI.  The  uncontradicted  all^ations  of  the  pleas  and  answers 
coupled  with  the  statements  of  the  bill  show  that  the  respond- 
ents are  hona  fide  purchasers.  For  that  reason  the  bill  was 
properly  dismissed  as  to  them. 

The  act  of  March  2,  1889,  under  which  the  bill  was  filed 
provides  that  there  shall  be  saved  and  reserved  '^  the  rights  of 
all  TnmafifiU  purchasers  of  either  of  said  grants  or  of  any  por- 
tion of  the  said  granjts  for  a  valuable  consideration,  if  any  such 
there  be.^* 

The  pleas  and  answers  show  that  the  respondents  paid  origi- 
nally $182,128.89  for  the  lands.  They  are  hona  fide  purchasers 
within  the  purview  of  the  act. 

More  for  the  sake  of  preserving  the  authorities  than  from 
any  real  necessity ^for  reference  to  them,  we  cite  the  following 
cases  which  sustain  the  proposition  that  a  grant  in  present 
words  of  grant  passes  the  whole  legal  title,  and  that,  upon 
selection  and  certification  of  any  particular  body  of  land,  the 
title  to  this  land  takes  effect  by  relation  as  of  the  date  of  the 
grant.  Rutherford  v.  Oreeney  2  Wheat.  196 ;  Wright  v.  Roee- 
berry,  121  U.  S.  488 ;  United  States  v.  Arredondo,  6  Pet  691 ; 
United  States  v.  Pefchenum,  7  Pet.  51;  Mitchel  v.  United 
Staiesj  9  Pet.  711 ;  Ladiga  v.  Rowlandy  2  How.  581 ;  United 
States  v.  Brook,  10  How.  442 ;  Zessieur  v.  Price,  12  HoW.  59 ; 
Fremont  v.  United  States,  17  How.  542;  United  States  v. 
Reading,  18  How.  1;  Railroad  Co.  v.  Smith,  9  Wall.  95; 
Schvlenberg  v.  Harriman,  21  Wall.  44 ;  Railroad  La/nd  Co.  v. 
Courtright,  21  Wall.  310;  Railroad  Company  v.  Baldwin,  103 
U.  S.  426 ;  Orinnell  v.  Raihoad  Co.,  103  U.  8.  739 ;  Wood 
V.  Railroad  Co.,  104  U.  S.  329 ;  Van  Wyck  v.  Kneoals,  106 
U.  S.  360.    These  authorities  settle  the  question  as  to  whether 
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oar  grantor"  had  the  legal  title  Vith  right  to  convey.  Ajid 
pertinent  to  this  question  also  is  the  act  of  1874.  The  plea 
recites,  and  for  the  purposes  of  this  argument  its  recitals  are 
truth,  that  the  defendants  Weill  and  Cahn  paid  at  the  time  of 
the  purchase  nearly  $150,000. 

We  have  in  our  case  a  union  of  all  the  elements  above  men- 
tioned, and  which  make  up  the  status  of  a  honafde  purchaser. 

YII.  The  act  of  Congress  of  June  18th,  1874,  is  a  conclu- 
sive  and  binding  adoption  by  the  United  States  of  the  gov- 
ernor's certificates  as  conclusive  evidence  of  the  completion  of 
such  portions  of  the  road  as  the  certificates  cover.  The  act  is 
a  l^islative  recognition  and  affirmation  of  the  correctness  of 
the  certificates  and  establishes  the  defendants'  right  to  patents 
for  all  lands  covered  by  the  certificates. 

The  language  of  the  act  is  that,  in  all  cases  where  the  road 
in  aid  of  the  construction  of  which  said  lands  were  granted 
"  is  by  the  certificate  of  the  governor  of  the  State  of  Oregon 
shown  as  in  said  acts  provided  to  have  been  constructed  and 
completed,  patents  for  said  lands  shall  issue  in  due  fofm  to  the 
State  of  Oregon  .  .  .  unless  the  State  of  Oregon  shall 
by  public  act  have  transferred  its  interest  in  said  lands  to 
any  corporation  or  corporations,"  etc. 

By  this  language  Congress,  with  presumed  knowledge  of  all 
that  had  happened  up  to  the  date  of  the  passage  of  the  act, 
adopted  and  ratified  the  certificates  of  the  governor  as  conclu- 
sive upon  the  right  of  the  defendants  to  receive  the  patents. 

YIII.  The  allegations  made  by  the  bill  and  the  questions 
examined  by  this  court  must  be  limited  by  the  provisions  of 
the  act  of  1889. 

We  are  reluctant  to  make  any  purely  technical  defences,  b%t 
as  attorneys  for  the  defendants  we  feel  obliged  to  insist  th^ 
the  Attorney  Greneral  in  bringing  the  bill  (^n  only  examine  thd 
certain  questions  permitted  by  the  act.  We  are  well  convinced 
that  the  Attorney  General  would  have  had  the  right  to  have 
filed  a  full  and  complete  bill  without  any  direction  from  Con- 
gress. That  no  Attorney  General  has  seen  fit  to  do  so  is  to  a 
certain  extent  argument  that  no  good  cause  of  suit  on  behalf 
of  the  government  existed.    When,  therefore,  Congress  under- 
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takes  to  direot  a  suit,  we  hold  that  the  Attorney  G^Deral  and 
this  court  are  limited  by  the  provisions  of  that  directing  act, 
both  as  to  the  grievances  to  be  stated  in  the  bill  and  the  relief 
to  be  sought.  United  States  v.  Union  Pacific  Railway  Co.y 
98  U.  S.  569, 608 ;  United  States  v.  Arredondo,  6  Pet  691,  726. 

IX.  The  decree  properly  dismissed  the  bill,  no  request  hav- 
ing been  made  for  leave  to  take  proofs  or  to  go  to  a  hearing 
upon  the  facts.  The  only  disposition  of  the  case  which  could 
be  made  by  the  Circuit  Court  was  to  dismiss  the  bill. 

Unless  plaintiff  undertakes  to  reply  to  the  plea  after  it  is 
allowed,  if  the  plea  goes  to  the  whole  bill,  the  order  allowing 
it  directs  dismii^  of  the  bill.    1  Daniell  Ch.  Pr.  5th  ed.  p.  698. 

Mb.  Justiob  Blatohfobd  delivered  the  opinion  of  the  court. 

No.  1218  was  a  bill  in  equity,  filed  by  the  Attorney  General 
of  the  United  States,  on  their  behalf,  against  the  Dalles  Mili- 
tary Boad  Company,  James  K.  Kelly,  C.  N.  Thombury,  the 
Eastern  Oregon  Land  Company  and  twelve  other  individual 
defendants. 

The  bill  sets  forth  that  on  the  25th  of  February,  1867,  the 
Congress  of  the  United  States  passed,  and  the  President  duly 
approved,  an  act  (14  Stat.  409,  c.  77)  granting  to  the  State  of 
Oregon,  to  aid  in  the  construction  of  a  military  wagon  road 
from  Dalles  City  on  the  Columbia  Eiver,  by  way  of  Camp 
Watson,  Canon  City  and  Mormon  or  Humboldt  Basin,  to  a 
point  on  Snake  Hiver  opposite  Fort  Bois6  in  Idaho  Territory, 
alternate  sections  of  public  lands,  designated  by  odd  numbers, 
to  the  extent  of  three  sections  in  width  on  each  side  of  said 
road;  that  said  act  provided  that  the  lands  granted  should  be 
exclusively  applied  to  the  construction  of  said  road  and  to  no 
other  purpose,  and  should  be  disposed  of  only  as  the  work 
progressed,  and  that  any  and  all  lands  theretofore  reserved  to 
the  United  States,  or  otherwise  appropriated  by  act  of  Con- 
gress or  other  competent  authority,  should  be  and  the  same 
were  thereby  reserved  from  the  operation  of  said  act,  except 
so  far  as  it  might  be  necessary  to  locate  the  route  of  said  road 
through  the  same,  in  which  case  the  right  of  way  to  the  widtL 
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of  one  bondred  feet  was  granted;  that  it  was  farther. provided 
that  the  grant  should  not  embrace  any  mineral  lands  of  the 
United  States,  that  the  lands  thereby  granted  to  said  State 
should  be  disposed  of  by  the  legislature  thereof  for  the  pur- 
pose aforesaid,  and  for  no  other,  that  the  said  road  should  be 
and  remain  a  public  highway  for  the  use  of  the  government 
of  the  United  States,  free  from  tolls  or  other  charges  upon 
the  transportation  of  any  property,  troops  or  mails  of  the 
United  States,  and  that  the  said  road  should  be  constructed 
with  such  width,  gradation  and  bridges  as  to  permit  of  its 
regular  use  as  a  wagon  road,  and  in  such  other  special  manner 
as  the  State  of  Oregon  might  prescribe ;  that  the  said  act  also 
authorized  the  State  to  locate  and  use,  in  the  constraction  of 
said  road,  an  additional  amount  of  public  lands,  not  previously 
reserved  to  the  United  States  or  otherwise  disposed  of,  and 
not  exceeding  ten  miles  in  distance  from  it,  equal  to  the 
amount  reserved  from  the  operation  of  the  act,  to  be  selected 
in  alternate  odd  sections,  as  provided  therein ;  that  the  lands 
thereby  granted  to  said  State  should  be  disposed  of  only  in 
the  following  manner,  that  is  to  say,  when  the  governor  of 
the  State  should  certify  to  the  Secretary  of  the  Interior  that 
ten  continuous  miles  of  said  road  were  completed,  then  a  quan- 
tity of  the  land  granted  by  the  act,  not  exceeding  thirty  sec- 
tions, might  be  sold,  and  so  on  from  time  to  time  until  said 
road  should  be  completed,  and,  if  it  was  not  completed  within 
five  years,  no  further  sales  should  be  made,  and  the  lands 
remaining  unsold  should  revert  to  the  United  States ;  and  that 
the  United  States  surveyor  general  for  the  district  of  Oregon 
should  cause  the  lands  so  granted  to  be  surveyed  at  the  earliest 
practicable  period  after  the  State  should  have  enacted  the  nec- 
essary legislation  to  carry  said  act  of  Congress  into  effect. 

The  bill  further  set  forth,  that  on  the  20th  of  Octobei»j 
1868,  the  legislative  assembly  of  the  State  of  Oregon  passed, 
and  the  governor  approved,  an  act  (Laws  of  Oregon,  of  1868, 
p.  3)  entitled  ^^  An  act  donating  certain  lands  to  Dalles  Mili- 
tary Road  Company,"  which  act,  after  setting  forth  the  pas- 
sage of  the  act  of  Cororasi  of  February  25, 1867,  granted  to 
Dalles  Military  Road  Company,  incorporated  March  30, 1868, 
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all  ImidSy  right  of  way,  rights,  priyileges  and  immunities  there^ 
tofore  granted  or  pledged  to  the  State  by  said  act  of  Congress,, 
for  the  purpose  of  aiding  said  company  in  constructing  the 
road  mentioned  and  described  in  said  act  of  Congress,  upon  the 
conditions  and  limitations  therein  prescribed;  that  said  act  of 
the  State  also  granted  and  pledged  to  said  company  all  moneys, 
lands,  rights,  privileges  and  immunities  which  might  be  there- 
after granted  to  the  State  to  aid  in  the  construction  of  such 
road,  for  the  purposes  and  upon  the  conditions  mentioned  in 
said  act  of  Congress,  or  which  might  be  mentioned  in  any  fur- 
ther grants  of  money  or  lands  to  aid  in  constructing  said  road ; 
and  that  said  act  of  the  State  authorized  the  company  to  lo- 
cate, subject  to  the  approval  of  the  governor  of  the  State,  the 
lands  mentioned  in  said  act  of  Congress  within  the  ten  miles 
limit  prescribed  by  the  latter  act,  in  lieu  of  lands  reserved. 

The  bill  further  set  forth,  that  the  State  of  Oregon  never 
passed  any  law  for  the  special  purpose  of  carrying  into  effect 
the  act  of  Congress  of  February  25,  1867,  but  had  passed,  on 
the  14th  of  October,  1862,  an  act  (General  Laws  of  Oregon,  of 
1862,  reported  by  Code  Commission,  p.  8)  entitled  "An  act 
providing  for  private  incorporations  and  the  appropriation  of 
private  .property  therefor,"  which  provided,  among  other 
things,  that  any  road,  other  than  a  railroad,  constructed  by  a 
corporation  formed  under  the  said  act,  should  be  cleared  of 
standing  timber  for  thirty  feet  in  width,  and  should  have  a 
track  in  the  centre  not  less  than  sixteen  feet  wide,  finished  and 
kept  in  good  travelling  condition,  except  when  the  cutting  on 
said  road  was  six  feet  or  more  deep  on  either  side,  in  which 
case  such  track  need  not  be  more  than  ten  feet  wide,  with 
turnouts  of,. sixteen  feet  in  width  for  every  quarter  of  a 
mile  of  such  narrow  track ;  that  all  streams  or  other  waters 
upon  the  line  of  such  roads  should  be  safely  and  securely 
bridged,  except  where  the  county  court  of  the  county  wherein 
the  line  of  such  road  might  cross  such  streams  or  other  water, 
or,  if  such  stream  or  other  water  formed  the  boundary  between 
two  counties,  then  the  county  court  of  either  of  said  counties 
might  authorize  the  corporation  to  place  a  ferry  boat  upon 
such  stream  or  other  water,  to  be  kept  and  run  for  such  toll  as 
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the  oounty  court  might  prescribe,  and  in  the  manner  required 
of  ferries  established  under  the  general  statutes  in  relation  to 
ferries,  or  except  where  such  county  court  might  authorize 
such  corporation  to  connect  their  road  with  a  ferry  then  or 
thereafter  established  over  such  stream  or  other  water  under 
the  general  statute  in  relation  to  ferries ;  and  that  ihoee  pro- 
visions of  said  act  of  October  14,  1862,  .had  been  at  all  times 
thereafter  and  still  remained  in  force. 

^  The  bill  further  set  forth  that  the  Dalles  Military  Koad 
Company  was  a  private  corporation,  purporting  to  have  been 
incorporated  on  the  30th  of  March,  1868,  under  the  general 
laws  of  the  State  of  Oregon ;  that  the  business  in  which  it  pro- 
posed to  engage  was  the  location  and  construction  of  a  clay 
road  from  Dalles  City  in  the  county  of  Wasco,  Oregon,  by 
way  of  Camp  Watson  and^  Canon  City,  to  a  point  on  Snake 
Biver  opposite  Fort  Bois6  in  Idaho  Territory,  about  two  miles 
below  the  mouth  of  Owyhee  Hiver ;  that  James  K.  Kelly  and 
two  other  persons  were  the  incorporators  thereof ;  that  on  the 
11th  of  January,  1871,  the  company,  by  its  then  directors,  five 
in  number,  in  pursuance  of  the  unanimous  vote  of  the  stock- 
holders, made  and  filed  supplementary  articles  of  incorpora- 
tion, which  provided  that  the  additional  business  in  which  the 
corporation  proposed  to  engage  was  to  accept  and  receive  any 
and  all  grants  of  land  and  other  things  of  value  from  the 
United  States  to  the  State  of  Oregon,  and  to  purchase  and 
hold  land  and  other  property  which  its  directors  might  deem 
necessary  and  convenient  for  its  interests,  and  to  engage  in 
any  business  incident  to  and  connected  with  receiving  any 
such  grant,  and  in  selling,  conveying,  purchasing  and  holding 
any  land  or  property  that  might  come  into  the  possession  of 
the  company,  and  also  to  establish  and  keep  a  toll  road  on  aiiy 
part  of  the  road  belonging  to  it;  and  that  the  corporation  was 
still  in  being,  and  the  officers  thereof  were  James  K.  Kelly, 
president,  and  C.  N.  Thombury,  secretary. . 

The  bill  further  set  forth,  that  on  the  Ist  of  January,  1869, 
and  on  divers  other  days  between  that  day  and  the  23d  of 
June,  1869,  the  officers,  stockholders  and  agents  of  the  com- 
pany, and  other  persons  acti  %  in  their  and  its  interests,  falsely 

VOL.CXL— 39 


Digitized  by  VjOOQIC 


610  OCTOBER  TERM,  1890. 

Opinion  of  the  Coart. 

and  fraudulently  represented  to  George  L.  Woods,  then  the 
governor  of  Oregon,  that  said  road  had  been  constructed  as  by 
law  required,  they  then  knowing  that  said  representations 
were  false,  and  that  said  road  had  not  b^en  constructed ;  that 
they  made  such  representations  for  the  sole  purpose  of  fraudu- 
lently procuring  from  the  said  governor  a  certificate  declaring 
that  the  road  had  been  constructed  in  accordance  with  the  act 
of  Congress  of  February  25,  1867j  and  of  the  act  of  the  State 
of  October  20,  1868 ;  that  the  said  governor,  in  consequence  of 
such  representations,  made  and  issued  a  certificate,  dated  June 
23,  1869,  under  his  hand  and  the  great  seal  of  the  State,  and 
attested  by  the  secretary  of  state,  which  set  forth  as  follows  : 
"  I,  Gteorge  L.  "Woods,  governor  of  the  State  of  Oregon,  do 
hereby  certify  that  this  plat  or  map  of  the  Dalles  Military 
Koad  has  been  duly  filed  in  my  office  by  the  Dalles  Military 
Boad  Company,  and  shows,  in  connection  with  the  public  sur- 
veys, as  far  as  said  public  surveys  are  completed,  the  location 
of  the  line  of  route  as  actually  surveyed,  and  upon  which  their 
road  is  constructed  in  accordance  with  the  requirements  of  an 
act  of  Congress  approved  February  25, 1867,  entitled  *  An  act 
granting  lands  to  the  State  of  Oregon  to  aid  in  the  construc- 
tion of  a  military  wagon  road  from  Dalles  City,  on  the  Colum- 
bia Eiver,  to  Fort  Bois6,  on  Snake  Eiver,'  and  with  the  act  of 
the  legislative  assembly  of  the  State  of  Oregon  approved 
October  20, 1868,  entitled  *  An  act  donating  certain  lands  to 
Dalles  Military  Koad  Company.'  I  further  certify  that  I  have 
made  a  careful  examination  of  said  road  since  its  completion, 
and  that  the  same  is  built  in  all  respects  as  required  by  the 
said  above-recited  acts,  and  that  said  road  is  accepted." 

The  bill  further  alleged,  that  the  company  had  not  con- 
structed at  any  time  a  road  upon  any  line  of  route  located  or 
surveyed  anywhere  within  the  limits  of  the  grant  of  land  pro- 
vided for  in  said  act  of  Congress,  or  at  all ;  that  the  said  gov- 
ernor knew  this,  and  had  not  made  any  examination  of  any 
road  constructed  or  owned  by  the  company;  thai!  said  cer- 
tificate was  procured  by  the  company,  through  such  false 
representations,  in  order  to  enable  it  fraudulently  to  obtain 
possession  of  the  lands  lying  within  the  limits  of  the  grant 
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provided  for  in  said  act  of  Congress ;  that  the  acceptance  of 
said  pretended  road  by  said  governor  was  a  fraud  upon  the 
United  States ;  that  the  road  never  was  built,  graded,  bridged, 
cleared  or  constructed,  either  in  whole  or  in  part,  so  as  to  be 
a  public  highway,  or  so  as  to  permit  the  transportation  of  any 
property,  troops  or  mails  of  the  United  States  over  the  same, 
and  was  not  and  never  had  been  maintained  as  a  public  high- 
way by  any  of  the  defendants  or  any  person  or  persons  claim- 
ing any  interest  in  the  lands  embraced  within  the  limits 
provided  for  by  said  act  of  Congress;  that  neither  the  said 
lands  nor  the  proceeds  thereof  had  ever  been  exclusively  or  at 
all  applied  to  the  construction  of  the  road  or  any  part  thereof, 
or  of  any  bridges  thereon,  or  to  the  establishment  of  ferries  on 
any  streams  along  the  line  of  the  road ;  and  that  the  lands 
g^nted  by  said  act  of  Congress  had  not  been  disposed  of  by 
the  State  of  Oregon  for  the  purposes  expressed  in  said  act. 

The  bill  further  alleged  that  on  the  18th  of  June,  1874,  Con- 
gress passed  an  act  (18  Stat.  80,  c.  305)  entitled  "  An  act  to 
authorize  the  issuance  of  patents  for  lands  granted  to  the  State 
of  Oregon  in  certain  cases,"  which,  after  reciting  that  certain 
lands  had  theretofore  by  acts  of  Congress  been  granted  to  said 
State  to  aid  in  the  construction  of  certain  military  wagon 
roads  in  that  State,  and  that  there  existed  no  law  providing 
for  the  issuing  of  formal  patents  for  said  lands,  provided  as 
follows :  '^  That  in  all  cases  when  the  roads  in  aid  of  the  con- 
struction of  which  said  lands  were  granted  are  shown  by  the 
certificate  of  the  g'ovemor  of  the  State  of  Oregon,  as  in  said 
acts  provided,  to  have  been  constructed  and  completed,  pat- 
ents for  said  lands  shall  issue  in  due  form  to  the  State  of 
Oregon  as  fast  as  the  same  shall,  under  said  grants,  be 
selected  and  certified,  unless  the  State  of  Oregon  shall  by 
public  act  have  transferred  its  interests  in  said  lands  to  any 
corporation  or  corporations,  in  which  case  the  patents  shall 
issue  from  the  General  Land  Office  to  such  corporation  or 
corporations,  upon  their  payment  of  the  necessary  expen..es 
thereof :  Provided,  That  this  shall  not  be  construed  to  revive 
any  land  grant  already  expired,  nor  to  create  any  new  rights 
of  any  kind  except  to  provide  for  issuing  patents  for  lands  to 
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whioh  the  State  is  already  entitled ; "  and  that  on  the  19th  of 
June,  1876,  the  President  of  the  United  States,  imposed  upon 
by  said  fraudulent  certificate,  issued  to  the  company  a  patent 
for  126,910.23  acres  of  land,  included  in  the  grants  made,  or 
intended  to  be  made,  by  said  acts  of  Congress. 

The  bill  then  set  forth,  that,  by  certain  conveyances  the 
title  of  the  company  became  vested  in  the  defendant,  the 
Eastern  Oregon  Land  Company,  a  private  corporation;  that 
the  deeds  conveyed  the  lands  in  bulk,  and  purported  to  grant 
to  the  respective  grantees  all  the  lands  lying  and  being  in 
Oregon,  granted  or  intended  to  be  granted  to  that  State  by 
the  act  of  Congress  of  February  25,  1867,  and  granted  or 
intended  to  be  granted  by  the  State  to  the  road  company 
by  the  act  of  October  20, 1868,  the  substantive  parts  of  both 
of  said  acts  being  recited  in  all  of  the  deeds  and  expressly 
made  parts  of  each  of  them;  and  that  the  Eastern  Oregon 
Land  Company  was  a  private  corporation  created  under  the 
laws  of  California,  on  September  26,  1884,  its  business  being, 
among  other  things,  to  buy  and  sell  lands  in  Oregon,  and  it 
being  an  existing  corporation. 

The  bill  further  averred,  that  the  maps  or  plats  referred  to 
in  the  certificate  of  the  governor  showed  the  line  of  the  pre- 
tended road  to  be  857  miles,  which  would. make  the  grant  of 
lands  covered  by  the  act  of  Congress  of  February  25,  1867, 
embrace  in  the  a^^gregate  685,440  acres,  of  which  658,529.77 
acres  were  not  yet  patented  to  the  Dalles  Military  Road  Com- 
pany, and  it  claimed  the  right  to  have  a  patent  therefor. 

The  bill  further  alleged  that  each  of  the  defendants,  and 
the  intermediate  grantors  and  grantees,  had  full  knowledge, 
at  the  time  of  the  execution  and  delivery  of  the  deeds,  that 
the  road  provided  for  by  said  act  of  Congress  had  not  been 
constructed  and  maintained  as  required  thereby  and  by  the 
laws  of  Oregon,  so  as  to  be  a  public  highway,  or  so  that  it 
could  be  used  by  the  United  States  or  by  any  of  tJie  citizens 
or  residents  thereof  as  a  public  highway,  or  so  that  the  United 
States  could  transport  its  property,  tro9ps  or  mails  over  the 
same,  and  also  had  full  knowledge  that  no  grades  had  been 
established  or  constructed  upon  any  part  of  said  road,  no 
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ferries  established  or  maintained,  no  clearing  done,  no  cuts 
made  and  no  turnouts  constructed,  anywhere  on  said  line  of 
road,  no  bridges  built  or  mamiained  over  any  streams  on  said 
line,  and  had  full  knowledge  that  said  road  was  not  begun  or 
completed  within  five  years  from  the  date  of  the  passage  of 
said  act  of  Congress,  that  the  statements  made  in  said  certifi- 
cate were  false,  that  the  governor  did  not  at  any  time  examine 
the  road,  that  said  certificate  had  been  procured  by  such  false 
and  fraudulent  representations,  and  that  said  patent  was  pro- 
cured to  be  issued  upon  said  false  and  fraudulently  procured 
certificate. 

Tb")  prayer  of  the  bill  was  that  all  the  lands  granted  to  the 
State  of  Oregon  by  the  act  of  Congress  of  February  25,  1867, 
be  decreed  to  be  forfeited  to  the  United  States,  and  restored 
to  the  public  domain ;  that  the  said  certificate,  patent  and 
<leeds  be  declared  fraudulent  and  void ;  and  for  further  relief. 
Copies  of  the  patent  and  of  the  deeds  are  annexed  to  the  bill. 
The  Dalles  Military  Road  Company,  Kelly  and  Thombury 
excepted  to  the  bill  for  impertinence.  These  exceptions  were 
sustained.    40  Fed.  Rep.  114. 

By  leave  of  the  court,  the  defendants  D.  Y.  B.  Henarie, 
Eleanor  Martin,  P.  J.  Martin  and  the  Eastern  Oregon  Land 
Company,  on  the  17th  of  October,  1889,  filed  two  pleas  to  so 
much  of  the  bill  as  prayed  that  the  land  granted  to  the  State 
of  Oregon  by  the  act  of  Congress  of  February  26,  1867,  and 
owned  by  those  defendants,  be  decreed  to  be  forfeited  to  the 
United  States.  The  first  plea  set  up  that  Woods,  the  then 
governor,  without  any  false  representations  having  been  made 
to  him,  and  without  any  fraud  on  his  part,  certified,  on  June 
^3,  1869,  that  the  plat  or  map  of  the  road  had  been  filed 
in  bis  o£Bce  by  the  company,  and  showed  the  location  of 
the  line  of  route  as  actually  surveyed,  and  upon  which  its 
road  had  been  constructed  in  accordance  with  the  require- 
ments of  said  act  of  Congress  and  the  act  of  the  State  of 
October  20,  1868,  and  that  he  had  made  a  careful  exami- 
nation of  said  road  since  its  completion,  and  that  the  same  was 
built  in  all  respects  as  required  by  said  acts,  and  the  said  road 
^as  then  accepted ;  that,  on  the  31st  of  May,  1876,  the  com- 
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pany,  for  a  valuable  consideration,  to  wit,  $125,000,  paid  to  it 
by  Edward  Martin,  sold  and  conveyed  all  the  said  lands 
belonging  to  it  to  the  said  Martin,  his  heirs  and  assigns,  and 
that,  by  sundry  mesne  conveyances  from  Martin  to  the  East- 
ern Oregon  Land  Company,  the  title  to  said  lands  became  and 
then  was  vest^  in  that  company. 

The  second  plea,  after  setting  forth  the  contents  of  the  gov- 
ernor's certificate  of  June  23,  1869,  averred  that  on  December 
18, 1869,  the  Commissioner  of  the  General  Land  Office  with- 
drew from  sale  the  odd  numbered  sections  within  three  miles 
from  each  side  of  said  road  in  favor  of  the  Dalles  Military 
Boad  Company;  that  Congress  passed  the  act  of  June  18^ 
1874;  that  Edward  Martin,  placing  confidence  in  the  truth  of 
said  governor's  certificate  of  June  23, 1869,  and  in  the  order  of 
withdrawal  of  the  Commissioner  of  the  General  Land  Office 
of  December  18,  1869  an<}  believing  that  the  act  of  Congress 
of  June  18,  1874,  would  be  carried  into  effect,  purchased  from 
said  company,  on  the  31st  of  May,  1876,  in  good  faith,  for  the 
consideration  of  $125,000  then  paid  by  him  to  the  company, 
all  the  lands  embraced  in  the  grant  to  it,  except  such  portions 
as  had  been  previously  sold  by  it ;  that,  prior  to  the  time  he 
paid  said  purchase  money  and  received  his  deed,  he  had  no 
notice  of  any  failure  on  the  part  of  the  company  to  construct 
and  complete  the  road,  and  had  no  reason  to  believe  that  it 
was  not  constructed  in  accordance  with  the  act  of  Congress, 
but  was  informed  and  believed  that  it  had  been  constructed 
with  such  width,  gradation  and  bridges  as  to  permit  of  its 
regular  use  as  a  wagon  road ;  and  that  he  thus  became  a  bona 
fide  purchaser,  for  a  valuable  consideration,  of  all  the  lands 
then  owned  by  the  company,  which  it  then  conveyed  to  him. 
The  plea  then  averred  the  execution  by  him  on  January  31^ 
1877,  of  a  deed  of  trust  acknowledging  that  said  Martin  held 
an  undivided  one-fourth  of  said  lands  in  trust  for  said  D.  Y.  B. 
Heharie ;  and  that  when  Martin  purchased  the  lands  Henarie 
had  paid  one-fourth  of  the  $125,000,  in  good  faith,  relying 
upon  the  certificate  of  the  governor  and  on  the  act  of  Con- 
'  gress  of  June  18, 1874,  and  had  no  notice  that  the  road  had 
not  been  constructed  and  completed  by  the  company  aa  re- 
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quired  by  the  act  of  Congress.  The  plea  then  set  forth  pro- 
ceedings and  deeds  by  which  the  title  of  Martin,  (who  had 
died,)  and  the  title  of  all  other  persons,  became  vested  in  the 
Eastern  Oregon  Land  Company,  and  averred  that  the  latter 
company  then  held  the  legal  title  to  all  the  lands  granted  to 
the  Dalles  Military  Road  Company,  except  such  as  had  there- 
tofore been  sold  and  conveyed  by  the  latter  company  and  its 
grantees  and  the  Eastern  Oregon  Land  Company.  On  the 
same  date  the  defendants  who  filed  those  two  pleas  filed  an 
answer  in  support  of  them. 

On  the  25th  of  October,  1889,  the  Dalles  Military  Road  Com- 
pany, and  Kelly  and  Thornbury,  who  were,  respectively,  presi- 
dent and  secretary  of  the  company,  filed  an  answer  to  the  bill. 
No  replication  appears  to  have  been  filed  to  this  answer. 

The  case  was  heard  upon  the  pleas  above  mentioned,  and 
the  court,  on  the  18th  of  February,  1890,  entered  a  decree 
sustaining  the  pleas  and  dismissing  the  bill.  The  opinion  of 
the  court,  delivered  by  Judge  Sawyer,  the  Circuit  Judge,  is 
reported  in  41  Fed.  Rep.  493.  In  the  opinion,  it  was  held  that 
both  of  the  pleas  were  good.  As  to  the  first  plea,  the  view 
taken  was,  that  the  authority  to  determine  whether  the  road 
was  completed  was  vested  solely  in  the  governor  of  Oregon, 
who  was  the  agent  of  the  United  States  in  the  premises ;  that 
his  decision  was,  in  the  absence  of  fraud,  final  and  conclusive ; 
and  that  the  government  was  estopped  from  denying  its  final- 
ity. As  to  the  second  plea,  it  was  held  to  be  good  because  it 
alleged  that  the  defendants  were  bona  fide  purchasers  from  the 
Dalles  Military  Road  Company,  without  notice  of  any  fraud 
or  defect  in  the  title,  and  that  the  defendants  were  entitled  to 
rely  upon  the  acts  of  Congress  of  1867  and  1874,  the  act  of 
the  State  of  Oregon,  the  certificate  of  the  governor  of  that 
State,  the  withdrawal  of  the  lands  from  sale,  and  the  issue  of 
the  patent.  After  deciding  that  the  two  pleas  were  valid  and 
sufficient,  the  opinion  proceeded :  "  The  remaining  question  to 
be  considered,  and  the  only  one  presented  upon  which  there  is 
any  room  for  doubt,  is  whether  complainants  should  be  per- 
mitted to  reply  to  the  pleas,  or  whether  the  bill  should  be  dis- 
missed.   Upon  the  whole,  after  careful  consideration,  I  think 
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the  bill  should  be  dismissed.  I  think  it  in  the  highest  degree 
probable  that  such  would  be  the  final  result,  whichever  course 
is  pursued.  If  so,  the  expense  and  annoyance  of  a  long  litiga- 
tion would  be  fruitless."  The  opinion  then  held  that  the  bill 
must  be  dismissed,  on  the  ground  that  subsequent  purchasers 
were  entitled  ta  rely  upon  the  certificate  of  the  governor ;  that 
the  act  of  Congress  of  June  18,  1874,  affirmed  the  truth  of  the 
certificate  and  authorized  the  issuing  of  the  patent ;  and  that 
the  claim  of  the  United  States  was  stale. 

We  are  of  opinion  that  the  Circuit  Court  erred  in  not  per- 
mitting the  plaintiffs  to  reply  to  the  pleas,  and  in  dismissing 
the  biU  absolutely.  It  is  provided  by  rule  33  of  the  Rules  of 
Practice  in  Equity,  that  the  plaintiff  may  set  down  a  plea  to 
be  argued,  or  may  take  issue  upon  it.  This  does  not  mean 
that  the  plaintiff  is  to  make  thereby  such  a  conclusive  election 
that,  if  he  sets  down  the  plea  to  be  argued  and  it  is  sustained 
on  the  argument,  he  cannot  afterwards  take  issue  on  it.  By 
rule  34,  on  the  overruling  of  a  plea  on  hearing,  the  defendant 
has  ^  right  to  answer  the  bill.  The  object  of  having  a  plea 
set  down  for  hearing  is  to  induce  the  presentation  to  the  court, 
as  a  question  of  law,  of  the  matters  set  up  in  the  plea,  so  that, 
assuming  those  matters  to  be  true  in  point  of  fact,  the  whole 
controversy  may,  perhaps,  be  determined  as  a  question  of  law. 
But  this  practice  would  be  discouraged,  if  the  plaintiff  were 
not  to  be  allowed,  in  case  the  plea  be  sustained  in  matter  of 
law,  to  take  issue  upon  it  as  matter  of  fact.  Rule  36  provides 
that,  in  case  upon  a  hearing  a  plea  is  allowed,  the  court  may,  in 
its  discretion,  upon  motion  of  the  plaintiff,  allow  him  to  amend 
his  bill.  But  there  is  no  restriction  put  upon  the  right  of  the 
plaintiff  to  take  issue  upon  a  plea  after  it  is  allowed  on  a  hear- 
ing ;  and  such  is  the  view  which  has  been  adopted  by  this  court 

In  State  of  Rhode  Island  v.  Sta;te  of  Masecushuaetts^  14  Pet. 
210,  257,  it  is  laid  down  by  the  court,  speaking  by  Chief  Jus- 
tice Taney,  that  if  a  plea,  upon  argument,  is  ruled  to  be  suffi- 
cient in  law  to  bar  the  recovery  of  the  plaintiff,  the  court  would, 
according  to  its  uniform  practice,  allow  him  to  put  in  issue,  by 
a  proper  replication,  the  truth  of  the  facts  stated  in  the  plea. 

In  1  Darnell's  Chancery  Pleading  &  Practice,  4th  ed.  a  15, 
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sec.  5,  p.  696,  it  is  said,  that  if  a  plea  is  allowed  upoD  argu- 
ment, the  plaintiff  may  take  issue  upon  it,  and  proceed  to  dis- 
prove the  facts  upon  which  it  is  endeavored  to  be  supported, 
and  that  he  does  this  by  filing  a  replication  in  the  same  man- 
ner as  if  the  defendant  had  answered  the  bill  in  the  usual  way. 
To  the  same  effect,  see  Ck>oper's  Eq.  PI.  232 ;  Beames  on  Pleas 
in  Equity,  316  to  318 ;  Eule  of  Lord  Chancellor  King,  12  Geo. 
I.,  Gilbert's  Keports  in  Equity,  184,  2d  ed,  folio,  1742 ;  Story's 
Eq.  PL  §  697 ;  and  Mitf.  Ch.  PL,  by  Jeremy,  301. 

Various  matters  of  fact  are  alleged  in  the  pleas,  which  the 
plaintiffs  have  a  right  to  controvert,  such  as  that  there  were 
no  fraudulent  representations  made  to  the  governor,  that  he 
made  the  certificate  without  any  fraud  on  his  part,  that  Martin 
was  a  bonafde  purchaser  for  a  valuable  consideration,  without 
notice,  that  Henarie  was  likewise,  and  that  the  subsequent 
grantees  were  such  bona  fide  purchasers. 

The  decree  must  be  reversed  in  so  far  as  it  dismisses  the  bill, 
and  the  case  be  remanded  to  the  Circuit  Court,  with  a  direction 
to  allow  the  plaintiffs  to  reply  to,  and  joifi  issue  on,  the  pleas. 

Case  No.  1219  is  a  similar  bill  in  equity,  filed  by  the  Attor- 
ney General  of  the  United  States,  on  their  behalf,  against 
the  Oregon  Central  Military  Road  Company,  the  California 
and  Oregon  Land  Company  and  nineteen  individual  defend- 
ants. It  alleges,  that,  on  the  2d  of  July,  1864,  Congress 
passed  an  act  (13  Stat.  355)  entitled  *^  An  act  granting  lands  to 
the  State  of  Oregon,  to  aid  in  the  construction  of  a  military 
road  from  Eugene  City  to  the  Eastern  boundary  of  said  State," 
which  granted  to  the  State  of  Oregon,  to  aid  in  the  construc- 
tion of  such  wagon  road,  alternate  sections  of  public  lands, 
designated  by  odd  numbers,  for  three  sections  in  width  on 
each  Bide  of  said  road,  to  be  exclusively  applied  in  the  con- 
struction of  the  road  and  to  no  other  purpose,  and  to  be  dis- 
posed of  only  a9  the  work  should  progress.  The  provisions  of 
the  act  of  Congress  of  July  2,  1864,  were  substantially  the 
^me  as  those  of  the  act  of  Congress  of  Febknary  S5,  1867, 
considered  in  No.  1218. 

The  bill  sets  forth  an  act  of  the  State  of  Oregon,  of  October 
24^  1864,  (Laws  of  Oregon  of  1864,  p.  36,)  entitled  ''An  act 
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donating  certain  lands  to  the  Oregon  Central  Military  Koad 
CompaDy/'  granting  to  that  company  all  the  lands  and  rights 
granted  to  the  State  by  the  act  of  Congress  of  July  2,  1864^ 
for  the  purpose  of  aiding  the  company  in  constructing  the  road 
mentioned  in  the  act  of  Congress,  and  all  lands  and  rights 
which  might  be  thereafter  granted  to  the  State  to  aid  in  the 
construction  oi  such  road ;  and  also  that,  on  the  26th  of  De- 
cember, 1866,  Congress  passed  an  act  (14  Stat.  374)  granting 
to  the  State  for  such  purpose  such  odd  sections  or  parts  of 
odd  sections  not  reserved  or  otherwise  legally  appropriated, 
within  six  miles  of  each  side  of  the  road,  to  be  selected  by  the 
surveyor  general  of  the  State,  as  should  be  sufficient  to  supply 
any  deficiency  in  the  quantity  of  the  grant,  occasioned  by  any 
lands  sold  or  reserved,  or  to  which  the  rights  of  preemption  or 
homestead  had  attached,  or  which,  for  any  reason,  were  not 
subject  to  such  grant,  within  the  designated  limits. 

The  bill  also  contains  like  allegations  with  the  bill  in  No. 
1218,  in  regard  to  the  passage  of  the  act  of  the  State  of  Ore- 
gon of  October  14,  1862,  and  avers  that  the  Oregon  Central 
Military  Eoad  Company  is  a  private  corporation  purporting  to 
have  been  incorporated  on  the  15th  of  April,  1864,  under  the 
general  laws  of  the  State  of  Oregon,  to  construct  a  wagon 
road  from  Eugene  City  in  a  southeasterly  direction  to  the 
southeastern  corner  of  the  State,  by  way  of  the  middle  fork 
of  the  Willamette  River;  that  on  the  27th  of  July,  1866,  the 
officers,  stockholders  and  agents  of  the  company  and  other 
persons,  acting  in  their  and  in  its  interest,  fraudulently  repre- 
sented to  Addison  C.  Gibbs,  then  the  governor  of  Oregon,  that 
the  road  had  been  constructed  for  50  miles  from  Eugene  City 
eastward,  they  well  knowing  that  such  representations  were 
false  and  that  the  road  had  not  been  constructed  at  all ;  that 
such  representations  were  made  for  the  purpose  of  fraudulently 
procuring  from  said  governor  a  certificate  that  the  road  had 
been  constructed  in  accordance  with  the  act  of  Congress  of 
July  2,  1864,  and  of  the  act  of  the  State  of  Oregon  of  October 
24, 1864;  that  in  that  certificate  the  governor  certified  that,  in 
accordance  with  said  two  acts,  he  had  passed  over  and  care- 
fully examined  the  first  50  miles  of  the  road  of  the  company^ 
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beginniDg  at  Eugene  City  and  extending  eastward  towards 
the  southern  or  eastern  boundary  of  the  State,  and  that  the 
first  continuous  50  miles  of  said  road  beginning  at  Eugene 
City  were  completed  in  accordance  with  the  requirements  of 
said  act  of  Congress  and  the  laws  of  Oregon ;  that  it  was  not 
true  that  the  50  miles  of  road  referred  to  had  been  constructed  ; 
that,  in  order  to  procure  the  certificate  and  to  use  the  same  to 
secure  the  control  of  the  land  within  the  limits  of  the  grant 
provided  for  in  the  act  of  Congress,  the  company,  by  its 
officers,  agents  and  representatives,  fraudulently  pointed  out 
to  the  governor  a  county  road  to  which  the  company  never 
had  any  legal  right,  and  led  the  governor  to  believe  that  the 
road  had  been  constructed  by  the  company  under  the  said 
acts;  that,  on  the  26th  of  November,  1867,  like  fraudulent 
representations  were  made  to  George  L.  "Woods,  then  governor 
of  Oregon,  in  regard  to  42^  additional  miles  of  the  road;  that 
on  that  date  the  said  governor  made  a  certificate  that  such  42^ 
miles,  more  or  less,  had  been  carefully  inspected  and  found  to 
be  well  and  faithfully  built  in  accordance  with  the  require- 
ments of  the  law,  and,  therefore,  the  same  was  approved  and 
received ;  that  the  42^  miles  had  not  been  constructed  and  the 
governor  well  knew  that,  and  no  inspection  of  any  road  con- 
structed or  owned  by  the  company  had  been  made  by  the 
authority  of  the  governor ;  that,  on  the  12th  of  January,  1870, 
like  fraudulent  representations  were  made  to  the  same  gov- 
ernor by  the  officers,  stockholders  and  agents  of  the  company 
and  other  persons  acting  in  their  and  its  interest,  that  the 
road  had  been  consttucted  as  by  law  required,  and  they  pre- 
sented a  map  falsely  showing  the  same  and  its  route ;  that  the 
certificate  made  by  the  governor  on  that  day  stated  that  the 
plat  or  map  of  the  road  had  been  duly  filed  in  his  office  by 
the  company,  and  showed  that  portion  of  the  road  commencing 
at  Eugene  City  and  ending  at  the  eastern  boundary  of  the 
State,  which  had  been  completed  as  required  by  the  act  of. 
Congress  and  the  act  of  the  State;  that  it  was  not  true  that 
the  company  had  constructed  a  road  upon  any  line  of  route 
located  or  surveyed  anywhere  within  the  limits  of  the  grant  of 
land  provided  for  in  the  act  of  Congress  or  at  all ;  that  said 
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governor  then  and  there  well  knew  this ;  and  that  it  was  not 
true  that  he  made  or  caused  to  be  made  any  examination  of 
any  road  constructed  or  owned  by  the  company. 

The  bill  contains  like  allegations  with  the  bill  in  No.  1218, 
in  regard  to  non-compliance  with  the  act  of  Congress  granting 
the  lands,  and  in  regard  to  the  act  of  Congress  of  June  18, 
1874 ;  and  avers  that  in  1867, 1871  and  1873  the  Secretary  of 
the  Interior  and  the  Commissioner  of  the  General  Land  Office, 
deceived  by  such  fraudulent  certificates,  executed  and  delivered 
to  the  State  of  Oregon,  for  the  benefit  of  the  road,  seven  cer- 
tified lists  of  lands,  covering  361,327.43  acres,  as  intended  to 
be  granted  by  the  acts  of  Congress,  which  lists  were  claimed 
to  have  the  force  and  eflfect  of  patents;  that  thereafter,  the 
President  of  the  United  States,  deceived  by  said  fraudulent 
certificates,  issued  to  the  company  two  patents  for  40,913.24 
acres  of  land  included  in  the  grants;  that  afterwards,  by 
various  deeds,  the  lands  were  conveyed  in  bulk  to  the  Cali- 
fornia and  Oregon  Land  Company,  as  lands  covered  by  the 
act  of  Congress  of  July  2, 1864,  and  by  the  act  of  the  State  of 
Oregon  of  October  24, 1864;  that  the  California  and  Orej3:on 
Land  Company  is  a  private  corporation,  incorporated  January 
9,  1877,  under  the  general  laws  of  the  State  of  California; 
that  the  maps  or  plats  referfeS  to  in  said  certificates  showed 
the  line  of  the  pretended  road  to  be  420  miles,  which  would 
make  the  grant  of  lands  covered  by  the  act  of  Congr^s  of 
July  2, 1864,  embrace  in  the  aggr^ate  about  720,000  acres, 
of  which  402,240.67  acres  had  been  in  effect  patented  to  the 
road  company,  and  for  the  remaining  317,759.33  acres  that 
company  inequitably  claimed  the  right  to  have  a  patent  issued. 

The  bill  also  avers,  that  the  two  companies  and  the  nine- 
teen individual  defendants,  at  the  time  of  the  accruing  of 
their  interests  in  the  lands,  had  full  knowledge  that  the  road 
bad  not  been  constructed  and  maintained  as  required  by  the  act 
of  Congress  and  the  laws  of  Oregon,  so  as  to  be  in  any  sense 
a  public  highway,  or  so  that  it  could  be  used  by  the  United 
States,  or  by  any  of  its  citizens  or  ref^idents,  as  a  public,  high- 
way, or  so  that  the  United  States  could  transport  its  property, 
troops  or  mails  over  the  same,  and  also  had  full  knowledge 
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that  no  grades  had  been  established  or  constructed  upon  any 
part  of  the  road,  or  any  clearing  done,  or  any  bridges  built 
over  any  streams  on  its  line,  or  any  cuts  made,  or  any  turn- 
outs constructed,  or  any  ferries  established  or  maintained  over 
any  streams,  and  that  the  road  was  not  begun  or  completed 
within  five  years  from  the  date  of  the  passage  of  the  act  of 
Congress  of  July  2,  1864,  and  that  the  statements  made  in 
the  said  certificates  of  the  governors  were  false,  and  that  they 
did  not  at  any  time  examine  the  road,  and  that  the  certificates 
had  been  procured  by  such  false  and  fraudulent  representa- 
tions, and  that  said  patents  were  procured  to  be  issued  upon 
such  false  certificates. 

The  prayer  of  the  bill  is  that  the  lands  granted  to  the  State 
by  the  act  of  Congress  of  July  2,  1864,  be  decreed  to  be  for- 
feited to  the  United  States  and  restored  to  the  public  domain ; 
that  the  certificates,  lists,  patents  and  deeds  described  in  the 
bill  be  decreed  fraudulent  and  void ;  and  for  general  relief. 

Exceptions  were  filed  to  the  bill  for  impertinence  by  the  Cali- 
fornia and  Oregon  Land  Company  and  nine  of  the  individual 
defendants ;  which  exceptions  were  sustained.  40  Fed.  Eep.  120. 

On  the  24th  of  October,  1889,  the  California  and  Oregon 
Land  Company,  by  leave  of  the  court,  filed  two  4)leas  to  the 
bill.  It  also  filed  an  iBknswer  sustaining  the  pleas.  The  case 
was  beard  upon  the  bill  and  the  pleas,  and  a  decree  was 
entered  on  the  18th  of  February,  1890,  sustaining  the  pleas 
and  dismissing  the  bill.  The  opinion  of  Judge  Sawyer,  the 
Circuit  Judge,  (41  Fed.  Rep.  501,)  states  that  the  pleas  were 
held  sufficient  and  the  bill  dismissed  for  the  reasons  stated  in 
the  opinion  in  !No.  1218. 

The  first  plea  relies  on  the  three  certificates  of  the  gov- 
ernors a^  having  been  made  in  good  faith  and  without  any 
fraudulent  intent  or  false  representation.  The  second  plea 
relies  on  the  three  certificates  and  the  delivery  of  the  certified 
lists  embracing  the  361,327.43  acres  of  land ;  and  avers  that 
fifteen  of  the  individual  defendants,  on  the  faith  of  said  cer- 
tificates and  certified  lists,  purchased  from  two  of  the  individ- 
ual defendants,  in  good  faith  and  for  a  valuable  consideration, 
all  the  lands  granted  by  the  act  of  Congress  which  the  Oregon 


Digitized  by  VjOOQIC 


.J 


622  OCTOBER  TERM,  1890. 

Opinion  of  the  Court. 

Central  Military  Eoad  Company  had  conveyed,  without 
notice  of  the  fraudulent  representations  set  forth  in  the  bill, 
and  without  any  reason  to  believe  that  there  had  been  any 
fraudulent  misrepresentations  in  examining  or  certifying  the 
completion  of  any  part  of  the  road,  or  that  it  had  not  been 
completed  in  accordance  with  the  requirements  of  the  statutes; 
that  those  individual  purchasers  conveyed  to  the  California 
and  Oregon  Land  Company  their  interests  in  the  grant ;  that 
at  that  time  neither  said  land  company  nor  any  of  its  officers, 
agents  or  stockholders  had  any  notice  or  reason  to  believe 
that  there  had  been  any  fraud  or  misrepresentation  or  failure 
of  duty  ii  such  examination  or  certifying ;  that  there  had 
been  paid  hona  fide  by  the  land  company  and  its  promoters, 
as  expense  attending  the  lands  and  in  taxes,  large  sums  of 
money,  and  sales  and  transfers  of  the  stock  of  the  land  com- 
pany had  been  made  to  others  than  its  original  stockholders, 
who  had  purchased  such  stock  relying  on  the  truth  of  said 
certificates,  and  on  said  listing  of  the  lands,  and  on  the  act  of 
Congress  of  June  18,  1874,  and  without  any  notice  of,  or  rea- 
son to  suspect,  any  of  the  fraudulent  representations  charged 
in  the  bill,  the  capital  stock  of  the  company  being  held  by 
twenty-five  stockholders,  of  whom  only  eight  were  original 
stockholders  or  are  defendants  in  this  suit. 

For  the  reasons  set  forth  in  regard  to  case  No.  1218,  the  decree 
of  the  Circuit  Court,  so  far  as  it  dismisses  the  bill,  must  be  re- 
versed, and  the  case  be  remanded  to  that  court  with  a  direction 
to  allow  the  plaintiffs  to  reply  to  and  join  issue  on  the  pleas. 

In  No.  1248,  the  bill  is  filed  by  the  Attorney  General  of  the 
United  States,  on  their  behalf,  against  the  Willamette  Valley 
and  Cascade  Mountain  Wagon  Road  Company,  the  Willamette 
Valley  and  Coast  Railroad  Company,  the  Oregon  Pacific  Rail- 
road Company,  the  Farmers'  Loan  and  Trust  Company,  two 
individual  defendants  named  David  Cahn  and  Alexander  Weill 
and  five  other  individual  defendants. 

The  bill  alleges  that,  on  the  5th  of  July,  1866,  Congress 
passed  an  act  (14  Stat.  89)  entitled  ^^  An  act  granting  lands  to 
the  State  of  Oregon  to  aid  in  th^  construction  of  a  military 
road  from  Albany,  Qregon,  to  the  eastern  boundary  of  said 
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State,"  granting  to  the  State  alternate  sections  of  public  lands, 
designated  by  odd  numbers,  three  sections  per  mile,  to  be 
selected  within  six  miles  of  said  road,  and  to  be  exclusively 
applied  in  the  construction  of  the  road,  and  to  no  other  pur- 
pose, and  to  be  disposed  of  only  as  the  work  should  progress, 
.{(nd  containing  substantially  similar  provisions  with  the  grants 
made  in  the  acts  of  Congress  in  cases  Nos.  1218  and  1219. 

The  bill  sets  forth,  that  the  State  of  Oregon,  by  an  act 
passed  October  24,  1866,  (Laws  of  Oregon  of  1866,  p.  58,) 
.granted  to  the  Willamette  Valley  and  Cascade  Mountain 
Wagon  Road  Company  all  lands  and  rights  granted  to  the 
State  by  said  act  of  Congress,  for  the  purpose  of  aiding  the 
company  in  constructing  the  road  mentioned  in  the  act,  and 
also  all  lands  and  rights  which  might  thereafter  be  granted 
to  the  State  to  aid  in  constructing  the  road ;  and  that  by  an 
act  of  Congress  passed  July  15,  1870,  (16  Stat.  363,)  a  change 
was  made  in  the  route  of  the  road. 

The  bill  then  -makes  the  same  allegations  as  in  Nos.  1218 
and  1219,  as  to  the  act  of  Oregon  of  October  14, 1862.  It 
alleges  that  the  road  company  was  incorporated  on  the  12th 
of  March,  1864,  under  the  general  laws  of  the  State,  to  con- 
struct a  wagon  road  by  a  specified  route ;  that,  on  the  8th  of 
September,  1866,  it  filed  supplemental  articles  of  incorpora- 
tion changing  the  line  of  its  road  so  aS  to  begin  at  Albany  and 
run  over  the  Cascade  Mountams  to  the  eastern  boundary  of 
the  State ;  that,  on  the  19th  of  August,  1871,  by  supplemental 
articles  of  incorporation,  it  changed  the  route  of  its  road  so  as' 
to  conform  to  the  act  of  Congress  of  July  15, 1870;  that,  on 
the  11th  of  May,  1868,  the  ofticers,  stockholders  and  agents 
of  the  company  and  other  persons  acting  in  their  and  its  inter- 
est fraudulently  represented  to  the  acting  governor  of  Oregon 
that  the  road  had  been  constructed  as  required  by  law  for  a 
distance  of  180  miles,  eastward  from  Albany,  they  knowing 
that  such  representations  were  false  and  that  the  road  had  not 
been  constructed  at  all ;  that  such  representations  were  made 
for  the  purpose  of  fraudulently  procuring  from  the  acting 
governor  a  certificate  that  the' road  for  that  distance  had  been 
construQt^  in  accordance  with  the  act  of  Congress  of  July  5, 
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1866,  and  the  act  of  the  State  of  October  24,  1866 ;  that  the 
acting  governor  on  that  day  certified  that  the  plat  or  map  of 
the  road  had  been  duly  filed  in  his  office  by  the  company,  and 
showed  that  the  portion  of  the  road  commencing  and  ending 
as  designated  on  the  map  had  been  completed  as  required  by 
those  acts ;  that  the  acting  governor  did  not  examine  or  cause 
to  be  examined  any  part  of  the  180  miles ;  that  the  certificate 
was  procured  by  the  company  to  enable  it  fraudulently  to 
obtain  control  of  lands  lying  within  the  limits  of  the  grant  for 
the  distance  of  180  miles  east  of  Albany ;  that,  on  the  8th  of 
September,  1870,  the  officers,  stockholders  and  agents  of  the 
company  and  other  persons  acting  in  their  and  its  interest, 
fraudulently  represented  to  the  then  governor  of  the  State 
that  the  road  had  been  constructed  as  required  by  law 
from  the  153d  mile  post  east  from  Albany  to  Camp  Harney, 
they  well  knowing  that  such  representations  were  false,  and 
that  the  road  had  not  been  constructed  at  all ;  that  such  rep- 
resentations were  made  for  the  sole  purpose  of  fraudulently  pro- 
curing from  the  governor  a  certificate  declaring  that  the  road 
for  that  distance  had  been  constructed  in  accordance  with  the 
said  acts ;  that  on  the  same  day  the  governor  made  a  certificate 
that  the  plat  or  map  of  the  road  had  been  filed  in  his  office  by 
the  company,  and  showed,  in  connection  with  the  public  sur- 
veys, the  location  of  route  of  the  extension  of  the  road  as  actu- 
ally surveyed  from  the  153d  mile  post  east  from  Albany, 
extending  fourteen  sections,  to  Camp  Harney,  in  the  line  of  the 
road,  as  definitely  fixed  in  compliance  with  the  act  of  Congress 
and  the  act  of  the  State,  and  that  said  extension  of  the  road 
had,  by  his  direction,  been  examined  and  accepted  from  the 
153d  mile  stake  to  Camp  Harney,  and  embracing  the  29th  sec- 
tion, inclusive ;  that  it  was  not  true  that  the  company  had  con- 
struoted.the  road  in  question^;  that  the  governor  well  knew  this; 
that  it  was  not  true  that  he  had  directed  any  part  of  the  road 
to  be  examined ;  that  such  certificate  was  procured  by  the 
compan}'  in  order  to  enable  it  fraudulently  to  obtain  control 
of  the  lands  in  question;  that,  on  the  9th  of  January,  1871,  the 
officers,  stockholders  and  agents. of  the  company,  and  other 
persons  acting  in  their  and  its  interest,  fraudulently  represented 
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to  the  then  governor  that  the  road  had  been  constmoted  from 
the  29th  section  to  the  36.8th  section  thereof,  they  well  know- 
ing that  snoh  representations  were  false,  and  that  the  road  had 
not  been  constructed  at  all,  and  having  made  such  representa- 
tions for  the  sole  purpose  of  fraudulently  procuring  from  the 
governor  a  certificate  declaring  that  the  road  for  such  distance 
had  been  constructed  in  accordance  with  said  acts ;  that  on 
the  same  day  the  governor  made  a  certificate  that  the  plat  or 
map  of  the  road  had  been  filed  in  his  office  by  the  company 
and  showed,  in  connection  with  the  public  surveys,  the  loca- 
tion of  the  route  of  the  road  as  actually  surveyed  from  Albany, 
extending  from  the  29th  section  to  the  36.8th  section  in  the 
line  of  the  road  as  definitely  fixed  in  compliance  with  the  said 
acts,  and  that  the  road  had  been,  by  his  direction,  examined 
and  accepted  from  the  29th  section  to  the  36.8th  section,  in- 
clusive, and  had  been  completed  in  accordance  with  the  act  of 
Congress ;  that  it  was  not  true  that  such  road  had  been  con- 
structed ;  that  on  the  24th  of  June,  1871,  the  then  officers, 
stockholders  and  agents  of  the  company,  and  other  persons 
acting  in  their  and  its  interest,  fraudcQently  represented  to  the 
same  governor  that  the  road  had  been  constructed  as  required 
by  law  from  the  36.8th  section  thereof  to  the  44.87th  section^ 
inclusive,  terminating  at  the  eastern  boundary  of  the  State^ 
they  well  knowing  that  such  representations  were  false  and 
that  the  road  had  not  been  constructed  at  all ;  that  such  fraud- 
ulent representations  were  made  for  the  sole  purpose  of  fraud- 
ulently procuring  from  the  governor  a  certificate  declaring^' 
that  said  road  for  that  distance  had  been  constructed  in  ac- 
cordance with  said  acts ;  that  on  the  same  date  the  governor,; 
in  consequence  of  such  false  representations,  made  a  certificate 
certifying  that  the  plat  or  map  of  the  road  had  been  filed  in 
his  office  by  the  company,  and  showed  the  location  of  route 
as  actually  surveyed  (there  being  no  public  surveys  in  connec- 
tion with  the  route  to  his  knowledge)  of  the  road  from  Albany 
to  the  eastern  boundary  of  the  State,  the  part  therein  being 
from  the  36.8th  section  to  the  44.87th  section,  inclusive,  in  the 
line  of  the  road,  terminating  at  the  eastern  boundary  of  the 
State,  as  definitely  fixed  in  compliance  with  said  acts,  that 
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said  road  had  been,  by  his  direction,  examined  and  accepted 
from  the  36.8th  section  to  the  44.87th  section,  inclusive,  ter- 
minating at  the  eastern  boundary  of  the  State,  and  that  the 
same  had  been  completed  according  to  the  act  of  Congress. 

The  bill  further  alleges,  that  the  road  never  was  constructed 
either  in  whole  or  in  part,  so  as  to  be  a  public  highway  or  so 
as  to  permit  of  the  transportation  of  any  property,  troops  or 
mails  of  the  United  States  over  it,  and  had  never  been  main- 
tained as  a  public  highway,  and  never  was  examined  as  stated 
in  said  certificate;  that  neither  the  lands  nor  their  proceeds 
had  ever  been  applied  to  the  construction  of  any  part  of  the 
road  or  of  any  bridges  thereof,  or  the  establishment  of  any 
ferries  on  any  streams  along  the  line  of  any  part  of  the  road. 

The  bill  then  sets  forth  the  act  of  Congress  of  June  18, 1874, 
as  in  Nos.  1218  and  1219,  and  avers,  that  on  the  19th  of  June, 
1876,  the  President  of  the  United  States,  deceived  by  such 
fraudulent  certificates,  issued  to  the  State  of  Oregon,  for  the 
use  and  benefit  of  the  company,  a  patent  for  certain  described 
lands,  aggregating  107,893.01  acres,  and  on  the  30th  of  Octo- 
ber, 1882,  a  patent  to  the  company  for  440,366.52  acres.  The 
bill  then  sets  forth  conveyances  of  certain  of  the  lands  to  the 
defendant  Cahn  in  trust  for  the  defendants  Hogg  and  Weill 
and  one  Clark,  the  vesting  of  title  to  some  of  the  lands  in 
Weill  individually,  and  to  him  in  trust  for  Cahn  and  the  de- 
fendants Arnstein  and  Meyer,  the  deeds  covering  all  the  lands 
granted,  or  intended  to  be  granted,  to  the  State  by  the  act  of 
Congress,  or  by  the  State  to  the  company  by  its  act;  that 
Hogg  still  claimed  an  interest  in  the  lands;  that  the  Willa- 
mette Valley  and  Coast  Railroad  Company,  an  Oregon  corpo- 
ration, and  the  Oregon  Pacific  Railroad  Company,  another 
Oregon  corporation,  each  of  them  claimed  a  legal  inter^t  in 
all  the  lands ;  that  the  Farmers'  Loan  and  Trust  Company,  a 
New  York  corporation,  claimed  a  legal  and  an  equitable  inter- 
est in  the  lands ;  that  the  Willamette  Valley  and  Cascade  Moun- 
tain Road  Company  and  the  Willamette  Valley  and  Cascade 
Mountain  Military  Wagon  Road  Company  were  one  and  the 
same;  that  the  maps  or  plats  referred  to  in  the  certificates 
^'ed  the  line  of  the  road  to  be  456^  miles,  which  would 
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make  the  grant  of  land  covered  by  the  act  of  Congress  876,480 
acres,  of  which  327,730.47  acres  were  not  yet  patented  to  the 
road  company,  and  that  the  company  claimed  the  right  to  have 
a  patent  issued  therefor ;  that  the  four  corporation  defendants 
and  five  of  the  individual  defendants,  at  the  time  their  inter- 
ests accrued,  had  full  knowledge  that  the  road  had  not  been 
constructed  and  maintained  as  required  by  the  acts  of  Con- 
gress and  the  laws  of  the  State,  so  as  to  be  in  any  sense  what- 
soever a  public  highway,  or  so  that  it  could  be  used  by  the 
TTnited^States,  or  by  any  citizens  or  residents  thereof,  as  a  pub- 
lic highway,  or  so  that  the  United  States  could  transport  its 
property,  troops  or  mails  over  the  same,  and  that  no  grades 
had  been  constructed  upon  any  part  of  the  road,  nor  any  clear- 
ing done,'^nor  any  bridges  built  over  any  streams,  nor  any  cuts 
made,  nor  turnouts  constructed,  nor  any  ferries  maintained 
over  any  streams ;  and  that  the  road  was  not  begun  or  com- 
pleted within  five  years  from  the  date  of  the  passage  of  the  act 
of  Congress,  and  that  each  of  said  defendants  knew  that  the 
statements  made  in  the  certificates  of  the  governors  and  acting 
governor  were  false,  and  that  they  did  not  at  any  time  exam- 
ine the  road,  and  that  the  certificates  were  procured  by  said 
fraudulent  representations,  and  that  the  said  patents  were  pro- 
cured to  be  issued  upon  said  fraudulently  procured  certificates. 

The  prayer  of  the  bill  is  that  all  the  lands  granted  to  the 
State  by  the  acC  of  Congress  of  July  5, 1866,  be  decreed  to  be 
forfeited  to  the  United  States  and  restored  to  the  public 
domain;  that  the  said  certificates,  patent  and  deeds  be  de- 
clared fraudulent  and  void ;  and  for  general  relief. 

The  defendants,  Weill  and  Cahn,  by  leave  of  the  court,  filed 
pleas  to  the  bill,  and  an  answer  in  support  of  the  pleas.  The 
defendants  Hogg,  the  Willamette  Vfdley  and  Coast  Bailroad 
Company,  the  Willamette'  Valley  and  Cascade  Mountain 
Wagon  Road  Company  and  the  Oregon  Pacific  Eailroad 
Company  filed  exceptions  to  the  bill  for  impertinence,  which 
exceptions  were  sustained.  The  Farmers'  Loan  and  Trust  Com- 
pany filed  pleas  to  the  bill,  with  an  accompanying  answer.  The 
defendants  Hogg,  the  Willamette  Valley  and  Coast  Railroad 
Company  and  the  Oregon  Pacific  Railroad  Company  filed 
pleas  to  the  bill,  with  an  answer  supporting  the  pleas. 
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The  cause  was  beard  upon  the  pleas  of  the  defendants  WeiU 
and  Cahn,  by  Jadge  Deady,  and  a  decree  entered  sustaining 
them  and  dismissing  the  bill  as  to  those  defendants.  The 
opinion  of  the  court  is  reported  in  42  Fed.  Bep.  351.  Subse- 
quently, the  cause  was  heard  upon  the  pleas  and  answers  of 
the  defendants,  Hogg,  the  Willamette  Valley  and  Coast  Rail- 
road Company,  the  Oregon  Pacific  Railroad  Company  and 
the  Farmers'  Loan  and  Trust  Company,  and  a  decree  was 
entered  on  the  12th  of  May,  1890,  sustaining  the  pleas  and 
dismissing  the  bill  as  to  those  defendants. 

Weill  and  Cahn  filed  two  pleas.  The  first  plea  sets  up  that 
the  Secretary  of  the  Interior,  after  duly  investigating  a  com- 
plaint that  the  road  had  not  been  constructed  as  required  by 
the  act  of  Congress,  directed  the  Commissioner  of  the  G^nersd 
Land  Office  to  certify  the  lands  for  patent  under  the  act  of 
Congress  of  July  18, 1874 ;  that  the  patent  for  the  440,856.52 
acres  was  thereafter  duly  issued  to  the  road  company ;  that 
the  defendants  Weill  and  Cahn,  relying  upon  those  facts,  so 
altered  their  position  in  reference  to  the  lands  as  would  render 
it  inequitable  for  the  United  States  to  assert  any  right  to  for- 
feit or  i*cclaim  the  lands ;  that  those  defendants  had  laid  out, 
in  securing  the  patents,  in  selecting  other  lands  which  had  not 
yet  been  patented  and  in  taxes,  expenses  and  protecting  their 
title,  large  sums  of  money,  and  had  sold  portions  of  the  land 
with  warranty,  and  had  expended  a  large  sum  In  rebuilding 
and  improving  the  road  through  its  entire  length,  and  in  con- 
structing bridges. 

The  second  plea  of  Weill  and  Cahn  avers  that,  in  1871,  the 
attention  of  Weill  was  called  to  the  existence  of  the  road  com- 
pany and  its  ownership  of  the  land  grant ;  that  it  was  repre- 
sented that  the  road  had  been  fully  constructed  and  the  grant 
earned,  that  th^  company  held  title  to  the  lands,  and  that  they 
were  for  sale ;  that  Weill  joined  with  Hogg  and  one  Clarke  to 
purchase  the  lands,,  which  was  done,  and  they  were  deeded  by 
the  road  company  r^  Clarke  in  August,  1871 ;  that,  in^ptem- 
ber,  1871,  Clarke  conveyed  the  lands  to  Cahn,  to  hold  them  in 
trust  for  Weill,  Hogg  and  Clarke,  according  to  their  respect- 
ive interests ;  that  the  greater  part  of  the  lands  was  then  un- 
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surveyed,  a  few  sections  had  been  selected,  and  none  had  been 
patented  by  the  United  States  to  the  road  company  or  to 
the  State  of  Oregon,  and  for  additional  protection  Weill  and 
Clarke  purchased  the  stock  of  the  road  company ;  that,  at  the 
time  of  the  first  conveyance  by  the  road  company,  Weill  had 
paid,  in  the  purchase  of  the  lands,  oyer  $140,000,  and  Clarke 
over  $20,000;  that  at  that  time  the  certificates  of  the  gov- 
ernors of  Oregon  had  been  made  and  duly  filed  in  the  office 
of  the  secretary  of  state  of  the  State  and  in  the  Department 
at  Washington ;  that  said  defendai^ts  relied  upon  those  certifi- 
cates ;  and  that  in  1879  Weill  purcl|ased  the  interests  of  Clarke 
and  Hogg  in  the  lands  for  $21,400,  all  of  them  believing  that 
the  road  had  been  completed  as  required  by  the  act  of  Con- 
gress and  as  certified.  The  plea  denies  all  fraud  or  notice  of 
any  fraud  or  of  any  claim  on  the  part  of  the  United  States  at 
the  time  the  defendants  acquired  title  to  aiiy  part  of  the  lands, 
and  avers  that  they  are  purchasers  in  good  faith,  without 
notice,  for  a  valuable  consideration. 

The  answer  which  accompanies  these  pleas  contains  aver- 
ments in  support  of  them,  and  alleges  that  but  for  the  exist- 
ence of  the  certificates  Weill  would  not  have  purchased  the 
lands.  To  the  pleas  and  answer  are  annexed  the  reports  of 
the  special  agent  of  the  United  States  and  of  committees  of 
Congress,  and  a  letter  of  the  Secretary  of  the  Interior. 

The  pleas  and  answer  of  the  Farmers'  Loan  and  Trust  Com- 
pany set  forth  the  principal  matters  appearing  in  the  pleas 
and  answer  of  Weill  and  Cahn ;  and  the  answer  alleges  that 
the  trust  company  is  the  trustee  for  certain  holders  of  bonds 
secured  by  a  mortgage  made  to  it,  as  trustee. 

The  pleas  and  supporting  answer  of  Hogg,  the  Willamette 
Valley  and  Coast  Eailroad  Company  and  the  Oregon  Pacific 
Bailroad  Company  set  forth  substantially  the  same  matters' 
contained  in  the  pleas  and  answer  of  Weill  and  Cahn  and  in 
those  of  the  Farmers'  Loan  and  Trust  Company. 

The  first  plea  of  Weill  and  Cahn  was  treated  by  the  Circuit 
Court  as  a  plea  of  estoppel.  On  the  facts  stated  in  that  plea, 
the  court  held  that  the  claim  made  in  the  bill  was  a  stal^ 
claim ;  and  that  the  delay  or  lapse  of  time  constituted  a  bar 
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to  the  relief  sought,  and  ought  to  have  the  same  effect  as  in  a 
suit  between  private  parties.  The  court  also  held  that  the 
second  plea  of  Weill  and  Cahn  was  good,  because  it  set  up  all 
the  elements  of  a  bonafde  purchase  for  a  valuable  considera- 
tion ;  that  the  certificates  of  the  governors  were  conclusive  as 
to  the  fact  of  the  completion  of  the  road ;  and  that  the  lands 
could  not  be  forfeited  to  the  United  States,  even  if  the  certifi- 
cates of  the  governors  should  be  proved  to  have  been  false 
and  fraudulent.  The  opinion  of  the  court  further  says,  that 
the  facts  stated  in  the  pleas  are  manifestly  true;  that  it  is 
extremely  improbable,  under  the  circumstances,  that  the  de- 
fendants Weill  and  Cahn  had  notice  of  the  falsity  of  the  cer- 
tificates ;  and  that,  admitting  that  their  falsity  might  be  shown, 
in  conjunction  with  notice  to  the  defendants  of  that  fact,  it 
would  be  extremely  difficult,  in  view  of  the  lapse  of  time  and 
of  the  absence  of  any  resident  population  along  the  line  of  the 
road  at  the  time,  to  make  any  satisfactory  proof  on  the  sub- 
ject. The  opinion  then  refers,  as  an  authority  applicable  to  the 
cases  generally,  to  the  opinion  of  Judge  Sawyer  in  No.  1218, 
United  States  v.  Dalles  Military  Road  Co.,  41  Fed.  Kep.  493. 

For  the  reasons  hereinbefore  set  forth  in  regard  to  case  No. 
1218,  we  are  of  opinion  that  the  United  States  were  entitled, 
on  the  sustaining  of  the  pleas  in  the  present  case,  to  take  issue 
as  to  the  matters  of  fact  alleged  in  them ;  and  that  the  decrees 
in  No.  1248  must  be  reversed,  in  so  far  as  they  dismiss  the  bill 
as  to  the  defendants  who  put  in  pleas,  and  the  case  be  re- 
manded with  a  direction  to  allow  the  plaintiffs  to  reply  to  and 
join  issue  on  the  pleas. 

All  of  the  eight  suits  here  involved  were  commenced  by^the 
Attorney  Greneral  in  the  name  of  the  United  States,  under  the 
authority  and  direction  of  an  act  of  Congress  passed  March  2, 
1889,  25  Stat.  850,  which  directed  him  to  bring  suits  in  the 
name  of  the  United  States  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon,  against  all  persons,  firms 
and  corporations  claiming  to  own  or  to  have  an  interest  in  the 
lands  granted  to  the  State  of  Oregon  by  the  acts  of  Congress 
of  July  2,  1864,  July  5,  1866,  and  February  25,  1867,  giv- 
ing their  titles,  '^  to  determine  the  questions  of  the  seasonable 
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and  proper  completion  of  said  roads  in  accordance  with  the 
terms  of  the  granting  acts,  either  in  whole  or  in  part,  the  legal 
effect  of  the  several  certificates  of  the  governors  of  the  State 
of  Oregon  of  the  completion  of  said  roads,  and  the  right  of 
resumption  of  such  granted  lands  by  the  United  States,  and 
to  obtain  judgments,  which  the  court  is  hereby  authorized  to 
render,  declaring  forfeited  to  the  United  States  all  of  such 
lands  as  are  coterminous  with  the  part  or  parts  of  either  of 
said  wagon  roads  which  were  not  constructed  in  accordance 
with  requirements  of  the  granting  acts,  and  setting  aside 
patents  which  have  issued  for  any  such  lands,  saving  and  pre- 
serving the  rights  of  all  bonajlde  purchasers  of  either  of  said 
grants,  or  of  any  portion  of  said  grants,  for  a  valuable  consid- 
eration, if  any  such  there  be.  Said  suit  or  suits  shall  be  tried 
and  adjudicated  in  like  manner  and  by  the  same  principles 
and  rules  of  jurisprudence  as  other  suits  in  equity  are  therein 
tried,  with  right  to  writ  of  error  or  appeal  by  either  or  any 
party  as  in  other  cases." 

By  this  act,  suits  are  directed  to  be  brought  to  determine  (1) 
'^  the  question  of  the  seasonable  and  proper  completion  of  said 
roads  in  accordance  with  the  terms  of  the  granting  acts,  either 
in  whole  or  in  part ; "  (2)  "  the  legal  effect  of  the  several  cer- 
tificates of  the  governors  of  the  State  of  Oregon  of  the  com- 
pletion of  said  roads ; "  (3)  "  the  right  of  resumption  of  such 
granted  lands  by  the  United  States;"  (4)  to  obtain  judg- 
ments, which  the  court  is  thereby  authorized  to  render,  "  de- 
claring forfeited  to  the  United  States  all  of  such  lands  as  are 
coterminous  with  the  part  or  parts  of  either  of  said  wagon 
roads  which  were  not  constructed  in  accordance  with  require- 
ments of  the  granting  acts;"  and  (5)  to  set  aside  patents 
which  have  been  issued  for  any  such  lands,  ^^  saving  and  pre- 
serving the  rights  of  all  bona  fide  purchasers  of  either  of  said 
grants,  or  of  any  portion  of  said  grants,  for  a  valuable  consid- 
eration, if  any  such  there  be." 

It  is  manifest  that,  although  the  act  says  that  the  suits  are 
to  be  tried  and  adjudicated  in  like  manner  and  by  the  same 
principles  and  rales  of  jurisprudence  as  other  suits  in  equity, 
Congress  intended  a  full  legal  investigation  of  the  facts,  and 
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did  not  intend  that  the  important  interests  involved  should  be 
determined  upon  the  untested  allegations  of  the  defendants. 
They  set  up,  to  avoid  an  actual  investigation,  staleness  of 
claim,  estoppel,  laches,  the  certificates  of  the  governors,  and 
allegations  of  bona  fide  purchase.  It  must  be  held  that,  in 
passing  the  statute  of  1889,  Congress  gave  full  effect  to  its 
three  granting  acts  and  to  its  act  of  June  18,  1874,  to  the 
reports  made  by  its  committees  and  to  the  acts  and  proceed- 
ings of  the  Secretary  of  the  Interior,  the  Commissioner  of 
the  General  Land  Office  and  other  executive  officers.  An  as- 
sertion that  the  claim  of  the  United  States  is  a  stale  claim  is  an 
assertion  that  Congress  deliberately  directed  suit  to  be  brought 
upon  a  stale  claim.  If  laches  be  a  good  defence,  it  must  be 
declared  that  Congress  directed  suits  which  would  be  defeated 
by  showing  prior  delays  by  Congress.  Besides,  the  defences 
of  stale  claim  and  laches  cannot  be  set  up  against  the  govern- 
ment. United  States  v.  KirkpatricJc^  9  Wheat.  720 ;  United 
States  V.  Van  Zandt,  11  Wheat.  184;  UniUd  States  v.  NichoU, 
12  Wheat.  505;  Dox  v.  Postmaster  General^  1  Pet.  318;  Lind- 
sey  V.  Miller,  6  Pet.  666;  Gibson  v.  Chouteau,  13  Wall.  92; 
Gaussen  v.  United  States,  97  U.  S.  584 ;  Steele  v.  United  States, 
113  U.  S.  128;  United  States  v.  Insley,  130  U.  S.  263. 

The  government  has  had  no  opportunity  to  prove  the  charges 
of  fraud  made  in  the  bill,  and  there  is  no  proof  but  the  allega- 
tions of  the  pleas  as  to  the  bona  fides  of  the  defendants,  and  as 
to  the  amounts  expended  by  them  in  good  faith  in  connection 
with  the  roads  or  the  lands.  It  cannot  be  properly  held  that, 
under  the  act  of  1889,  final  adjudication  can  be  made,  on  such 
pleadings  alone,  as  to  the  extensive  interests  involved  in  this 
litigation.  The  claims  of  the  United  States  cannot  be  treated 
as  stale  claims,  in  view  of  the  act  of  1889,  especially  as  to  those 
portions  of  the  lands  which  remain  unpatented,  and  as  to  those 
certificates  of  the  governors  which  were  false  and  fraudulent 
to  the  knowledge  of  those  who  made  them  and  to  the  knowl- 
edge of  the  several  defendants,  or  in  view  of  the  alleged  de- 
fects of  the  certificates  in  cases  Nos.  1219  and  1248. 

Cases  Nos.  1444,  1445,  1446,  1447  and  1448  arose  out  of 
transactions  under  the  acts  involved  in  No.  1218,  namely,  the 
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act  of  February  25, 1867,  (14  Stat.  409,j  and  the  act  of  the 
State  of  Oregon  of  Octobe^^  20,  1868,  granting  the  lands 
covered  by  said  act  of  Congress  to  the  Dalles  Military  Boad 
Company.  In  No.  1444,  the  defendant  Kelly  is  a  grantee  of 
the  road  company,  and  in  the  four  other  cases  the  defendants 
Cooper,  Rogers's  administratrix.  Grant  and  Floyd,  are  grantees 
respectively  of  the  Eastern  Or^on  Land  Company,  which 
derives  its  title  from  the  road  company.  In  each  of  the  bills 
of  complaint  in  Nos.  1444, 1445, 1446, 1447  and  1448  the  alle- 
gations are  in  substance  the  same^as  those  of  the  bill  in  No. 
1218,  with  the  further  allegation,  that  the  defendants  respec- 
tively entered  into  possession  of  some  of  the  lands.under  deeds, 
and  claim  severally  to  own  and  hold  them  adversely  to  the 
United  States,  and  had  the  full  knowledge  charged  against  the 
defendants  in  the  bill  in  Ko.  1218. 

In  ^ch  of  the  four  cases,  Kos.  1444, 1445, 1447  and  1448, 
(those  against  Kelly,  Cooper,  Grant  and  Floyd,)  a  stipulation 
was  entered  into  between  the  parties,  on  November  5,  1889, 
that  the  defendant  need  not  further  plead  until  the  determi- 
nation of  the  pleas  in  the  suit  of  the  United  States  against  the 
Eastern  Oregon  Land  Company,  (that  is.  No.  1218,)  or  until 
the  further  order  of  the  court.  The  decree  in  No.  1218,  dis- 
missing the  bill,  was  made  February  18,  1890.  On  May  5, 
1890,  a  general  demurrer  to  the  bill  for  want  of  equity  was 
interposed  in  each  of  the  four  cases,  Nos.  1444,  1445,  1447  and 
1448;  and  in  No.  1446,  on  the  30th  of  April,  1890,  a  demurrer 
to  the  bill  was  filed  for  want  of  equity  and  on  the  ground  that 
the  heirs  of  Alexander  Rogers,  deceased,  were  necessary 
parties  to  the  bill.  On  May  2,  1890,  a  decree  sustaining  the 
demurrer  and  dismissing  the  bill  was  entered  in  No.  1446,  and 
on  May  7,  1890,  a  decree  sustaining  the  demurrer  and  dismiss- 
ing the  bill  was  entered  in  each  of  the  other  four  cases. 

The  prayers  of  these  five  bills  are  that  the  certificates, 
patents  and  deeds  be  declared  fraudulent  and  void  and  the 
lands  be  restored  to  the  public  domain,  and  for  general  relief. 

It  is  apparent  that  the  decision  on  the  pleas  in  No.  1218 
was  regarded  as  determining  these  five  suits,  and  that,  as 
the  decree  in  No.  1218  is  reversed,  the  decrees  in  these  five 
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suits  must  also  be  reversed,  and  such  further  proceedings  be 
had  in  them  as  shall  not  be  inconsistent  with  the  opinion  of 
this  court  in  No.  1218,  so  that  these  five  suits  may  proceed  pari 
passu  with  Ko.  1218,  and  the  United  States  be  entitled  to  have 
the  full  benefit  of  the  act  of  1889  in  all  the  suits. 

As  to  the  ground  of  demurrer  stated  in  Ko.  1446,  that  the 
heirs  of  Alexander  Rogers,  deceased,  are  shown  by  the  bill  to 
be  proper  and  necessary  parties,  the  deed  from  the  Eastern 
Oregon  Land  Company  is  to  the  defendant  Matilda  C.  Rogers, 
"administratrix,  in  trust  for  the  estate  of  Alex.  Rogers,  de- 
ceased," and  the  conveyance  is  "  to  her,  her  heirs  and  assigns 
forever  "    The  bill  does  not  state  that  Alexander  Rogers  left 
any  heirs.    It  only  misstates  the  contents  of  the  deed,  a  copy 
of  whicli  is  annexed  to  the  bill,  by  stating  that  the  conveyance 
was  to  "Matilda  C.  Rogers,  administratrix  of  the  estate  of 
Alexander  Rogers,  in  trust  for  said  estate  and  the  heirs  of  said 
deceased,"  which  is  an  incorrect  statement  of  the  deed. 
To  prevent  any  misapprehension,  we  state  that 
We  do  not  intend  to  determine  any  qvsstion  a^  to  the  controversy 
between  the  United  States  and  the  claimants  of  the  landsy  hut 
reverse  the  cases  that  their  merits  may  he  investigated.   De- 
crees of  this  court  will  he  entet*ed  in  accordance  with  the  fore- 
going directions. 

Heversed. 


MARTIN  V.  BARBOUR. 

APPEAL    FBOK    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES  FOR 
THE  EASTERN  DISTRICT  OF  ARKANSAS. 

No.  369.    Submitted  May  1»  1891.  —  Decided  May  25, 1891. 

In  a  proceeding  instituted  under  the  statute  of  Arkansas  to  con^.rm  a  tax 
title  to  a  lot  of  land,  the  person  who  owned  the  lot  when  It  was  sold  for 
taxes  may  set  up  in  defence  defects  and  irregularities  In  the  proceedings 
for  the  sale. 

A  lot  was  sold  to  the  State  in  1885,  for  the  taxes  of  1884,  and,  after  the  two 
years  allowed  for  redemption  had  expired,  it  was  certified  to  the  commis- 
sioner of  state  lands,  and  purchased  from  him  by  a  person  who  brought 
the  proceeding  to  confirm  the  title.    The  widowed  mother  of  certain 
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minors  bad  bonght  the  lot  in  1883,  in  tnist  for  the  minors,  and  had  put 
money  into  the  hands  of  an  agent  to  pay  the  taxes  of  1884,  but  he  failed 
to  pay  them.  The  lot  was  listed  for  the  taxes  of  18bo  and  1886,  and 
they  were  paid,  as  if  the  lot  had  not  been  sold.  No  suit  to  show  irregu- 
larities In  the  sale  was  brought  within  two  years  from  its  date :  //«/(/, 

(1)  The  irregularities  were  not  cut  off,  because  the  prior  owners  of  the 

lot  were  deprived  of  ^  substantial  right; 

(2)  The  oath  prescribed  by  statute  was  not  taken  by  the  assessor,  or 

endorsed  on  the  assessment  books ; 

(3)  There  was  no  record  proof  of  the  publication  of  the  notice  of  the 

sale  for  taxes ; 

(4)  The  right  to  redeem  was  prevented  from  being  exercised  within  the 

two  years  by  dereliction  of  duty  on  the  part  of  officers  of  the  State; 

(fi)  The  purchaser  from  the  State  took  his  deed  subject  to  the  equities 
and  defences  which  existed  against  the  State ; 

(fi)  The  minors  had  a  right  to  a  decree  dismissing  the  petition  to  con- 
firm the  tax  sale,  subject  to  a  lien  on  the  lot  for  the  amount  of 
the  purchase  money  on  the  purchase  from  the  State. 

The  case  is  stated  in  the  opinion. 

3fr.  U.  M.  Rose  and  Mr.  O.  B.  Rose  for  appellant. 

Mr.  Luther  H.  Pike  for  appellees. 

Mr.  Justice  Blatchford  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  involving  the  question  of  the  validity 
of  a  sale  for  taxes  of  lot  5  in  block  140,  situated  in  the  United 
States  reservation  of  the  Hot  Springs,  in  Garland  County, 
Arkansas.  It  was  commenced  by  a  petition  filed  July  22, 
1887^  in  the  Circuit  Court  of  that  county,  by  R.  W.  Martin,  to 
confirm  his  tax  title  to  the  lot  in*  question.  The  petition  was 
brought  under  certain  sections  forming  part  of  chapter  23, 
headed  "  Confirmation  of  Titles,"  of  Mansfield*s  Digest  of  the 
Statutes  of  Arkansas,  of  1884,  the  sections  being  numbered  from 
576  to  683,  both  inclusive,  and  being  set  forth  in  the  rpargin.^ 

^  Section  576.  The  purchasers,  or  the  heirs  and  legal  representatives  of 
purchasers,  of  lands  at  sherllTs  sales,  those  made  by  the  county  clerks  or 
by  the  State  land  commissioner  of  this  State,  In  pursuance  of  any  of  the 
laws  thereof,  or  those  made  by  the  order,  decree  or  authority  of  any  court 
of  record,  may  protect  then^selves  from  eviction  of  the  lands  so  purchased, 
or  from  any  responslbUities  as  possessors  of  the  same,  by  pursuing  the 
rules  hereinafter  prescribed. 

Section  577.   The  purchasers  or  the  heirs  and  legal  representatives  of 
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The  petition  states  that  the  lot  in  question,  being  a  town 
lot  in  the  city  of  Hot  Springs,  in  the  county  of  Garland,  was 

purchasers,  at  aU  sales  which  have  been,  or  maj  hereafter  be,  made  may, 
when  such  lands  are  not  made  redeemable  by  any  of  the  laws  of  this  State 
applicable  to  such  sales,  or,  if  redeemable,  may,  at  any  time  after  the  expira- 
tion of  the  time  allowed  for  such  redemption,  publish  six  weeks  in  succes- 
sion, in  some  newspaper  published  in  this  State,  a  notice  calling  on  aU 
persons  who  can  set  up  any  right  to  the  lands  so  purchased,  in  consequence 
of  any  informality  or  any  irregularity  or  illegality  connected  with  such 
sale,  to  show  cause,  at  the  first  circuit  court  which  may  be  held  for  the  county 
in  which  such  lands  are  situated  six  months  after  the  publication  of  said 
notice,  why  the  sale  so  made  should  not  be  confirmed,  which  notice  shaU 
state  the  authority  under  which  the  sale  took  place,  and  also  contain  the 
same  description  of  the  lands  purchased  as  that  given  in  the  conveyance  to 
the  buyer,  and  shall  further  declare  the  price  at  which  the  land  was  bought 
and  the  nature  of  the  title  by  which  it  is  held. 

Section  578.  The  affidavit  of  one  or  more  of  the  publishers  or  proprietors 
of  said  newspaper,  setting  forth  a  copy  of  such  notice,  with  the  date  of  the 
first  publication  thereof  and  number  of  insertions,  sworn  to  and  subscribed 
before  some  justice  of  the  peace  of  the  county  or  city  in  which  said  news- 
paper is  published,  with  a  certificate  of  magistracy  from  the  clerk  of  the 
court  of  said  county,  under  the  seal  of  his  oflice,  on  being  produced  to  said 
court,  shall  be  taken  and  considered  as  sufficient  evidence  of  the  fact  of 
publication,  the  date  and  number  of  insertions,  and  form  of  such  notice. 

Section  579.  On  producing  the  proof  of  said  notice,  as  required  in  the 
preceding  section,  the  party  publishing  the  same  may  apply  to  the  judge  of 
the  court  aforesaid  to  confirm  said  sale ;  and  It  shall  be  the  duty  of  the 
judge,  in  case  no  cause  is  shown  against  the  prayer  of  said  purchaser,  to 
confirm  the  sale  In  question :  Provided,  always,  That  before  he  does  so  con- 
firm it  he  shall  be  fully  satisfied  that  said  notice  Is  In  due  form,  that  It  has 
been  regularly  published,  that  the  land  has  been  correctly  described  and  the 
price  at  which  it  w.*s  purchased  truly  stated  in  conformity  to  the  provisions 
of  this  act ;  but  In  case  opposition  be  made,  and  it  shaU  appear  that  the 
sale  has  been  made  contrary  to  law,  it  shall  be  the  duty  of  the  judge  to 
annul  It 

Section  580.  A  sheriff's  or  auditor's  deed,  given  in  the  usual  form,  with- 
out witnesses,  shall  be  taken  and  considered  by  said  court  as  sufficient 
evidence  of  the  authority  under  which  said  sale  was  made,  the  description 
of  the  land  and  the  price  at  which  it  was  purchased. 

Section  581.  The  judgment  or  decree  of  the  court  confirming  said  sale 
shall  operate  as  a  complete  bar  against  any  and  all  persons  who  may  here- 
after claim  said  lands  in  consequence  of  informality  or  Illegality  In  the  pro- 
ceedings; and  the  title  to  said  land  shall  be  considered  as  confirmed  and 
complete  in  the  purchaser  thereof,  his  heirs  and  assigns  forever;  saving, 
however,  to  infants,  persons  of  unsound  mind,  imprisoned  beyond  seas  or 
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delinquent  for  the  non-payment  of  the  taxes  of  the  year  1884; 
that  the  lot  was  duly  offered  for  sale  by  the  collector  of  the 
county,  and  was  struck  off  to  the  State  of  Arkansas ;  that  the 
time  for  the  redemption  of  the  lot  having  expired,  it  was  duly 
certified  to  the  commissioner  of  State  lands  by  the  county 
clerk  of  Garland  County,  as  required  by  law ;  that  the  peti- 
tioner applied  to  the  said  commissioner  to  purchase  the  lot, 
and,  upon  the  payment  to  the  commissioner  of  $110.95,  received 
from  him,  on  the  16th  of  June,  1887,  a  deed,  No.  8867,  cover- 
ing the  lot ;  and  that  the  petitioner  paid  for  the  deed  the  sum 
of  $1,  and  was  the  owner  of  the  lot  by  virtue  of  such  convey- 
ance, and  had  given  the  notice  required  by  law,  and  was 
entitled  to  a  decree  confirming  his  title.  He  therefore  prayed 
that  his  title  to  the  lot  be  confirmed. 

On  the  31st  of  August,  1897,  Frances  M.  Barbour  and  her 
three  infant  children,  all  under  the  age  of  fourteen  years,  by 
their  next  friend,  Ormand  Barbour,  served  a  notice  upon  the 
commissioner  of  state  lands  for  the  State  of  Arkansas,  that 
the  lot  in  question  was  the  property  of  the  three  minors,  held 
in  trust  for  them,  at  the  time  of  the  supposed  forfeiture,  by 
their  mother,  said  Frances  M.  Barbour,  who  was  now  the  wife 
of  said  Ormand  Barbour.  The  notice  stated  that  the  minors 
and  the  mother  applied  to  be  permitted  to  redeem  the  lot,  by 
paying  the  taxes,  penalty  and  costs,  and  interest,  charges  and 
fees,  for  which  they  tendered  the  money.  To  this  notice  the 
commissioner  replied,  on  the  3d  of  September,  1887,  that  the 
land  had  been  sold  by  the  State,  and  they  could  not  redeem 
from  the  State,  but  must  redeem  from  Martin,  and  through  the 
courts,  if  necessary. 

On  the  10th  of  September,  1887,  the  three  minors  and  their 

ont  of  the  jurisdiction  of  the  United  States,  the  right  to  appear  and  cont^t 
the  title  to  said  land  within  one  year  after  their  disabilities  may  be  removed. 

Section  582.  When  no  opposition  is  made  to  the  confirmation  of  such 
sale,  the  costs  attending  the  proceedings  shall  be  paid  by  the  party  praying 
such  confirmation ;  and  where  opposition  Is  made  the  costs  shall  be  borne 
by  the  party  against  whom  judgment  is  rendered. 

Section  583.  In  case  any  such  purchaser  shall  not  deem  it  necessary  to 
use  the  remedy  conferred  by  this  act  to  confirm  the  title  thereto,  then  the 
said  sale  shall  have  the  effect  given  to  it  by  law. 
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mother  filed  their  answer  and  cross-bill  to  the  petition  of 
Martin,  setting  up  that  the  minors  were  the  children  and  the 
only  heirs  of  Franklin  J.  Munger,  deceased,  who  died  in 
December,  1881 ;  that  the  deed  of  June  16, 1887,  and  all  the 
proceedings  on  which  it  was  granted,  were  void  as  to  them,  by 
reason  of  the  coverture  of  the  mother  and  the  infancy  of  the 
three  children ;  and  that  they  were  entitled  to  redeem  the  lot 
under  the  tender  they  had  made.  The  answer  and  cross-bill 
then  set  forth  that  the  lot  in  question  was  patented  by  the 
United  States  in  1882  to  certain  parties ;  that  the  title  became 
vested  in  one  Laley,  who,  in  September,  1883,  conveyed  it,  by 
a  deed  of  general  warranty,  to  the  mother  of  the  minors,  who 
entered  with  them  into  possession  under  such  deed,  for  a  con- 
sideration of  $11,500,  of  which  $5000  were  paid  in  lawful 
money  and  the  balance  secured  by  bond  and  mortgage,  a  first- 
class  boarding-house  having  been  erected  on  the  lot ;  that  at 
the  date  of  such  deed  the  mother  of  the  minors  was  the  widow 
of  said  Munger ;  that  the  proceeds  of  a  policy  of  insurance  on 
the  life  of  said  Munger,  being  $5000,  were  paid  to  the  mother 
of  the  minors  in  trust  for  them,  and  were  paid  by  her  to  said 
Laley  for  said  lot  and  boarding-house  and  the  furniture  thereof ; 
that  she  kept  the  boarding-house  for  a  while,  and  then  rented  it 
out,  applying  the  rents  to  support  herself  and  the  minors,  who 
had  resided  with  her  continuously  since  she  purchased  the  prem- 
ises, and  were  dependent  entirely  upon  her  for  their  main- 
tenance and  education,  with  the  voluntary  assistance  of  her 
husband ;  that,  on  renting  the  house  awd  removing  from  Hot 
Springs,  they  employed  one  Wiggs,  a  re*  1  estate  ageait,  who 
subsequently  absconded  from  the  State,  to  collect  the  rents  of 
the  house  and  pay  the  taxes,  but  he  failed  to  apply  the  rents  to 
pay  the  taxes  on  the  land  for  the  year  1884,  although  he  paid 
the  taxes  for  that  year  on  the  personalty ;  that  Wiggs,  who 
was  then  county  judge  of  the  county,  caused  the  clerk  of  the 
county  court  of  the  county  to  have  the  lot  listed  for  taxes  for 
the  years  1885  and  1886,  and  they  were  collected,  as  if  the  lot 
had  not  been  sold  to  the  State  for  the  year  1884 ;  that  the 
plaintiffs  in  the  cross-bill  were  thereby  kept  in  ignorance  of 
the  non-payment  of  the  taxes  for  the  year  1884;  that  at  that 
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time  the  mother  of  the  minors  was  thowife  of  Barbour,  having 
been  such  prior  to  the  attempted  return  of  the  lot  as  delin- 
quent, and  prior  to  the  attempted  advertisement  and  sale  of 
the  same  for  taxes  for  the  year  1884,  and  at  the  date  of  the 
execution  of  the  deed  to  Martin  by  the  commissioner  of  state 
lands  on  June  16,  1887,  and  was  still  under  such  coverture ; 
and  that  she  purchased  and  held  the  lot  as  the  trustee  of  the 
minors. 

<rhe  cross-bill  then  avers,  that  the  deed  of  the  lot  to  Martin 
conveyed  no  title  to  him,  in  consequence  of  certain  specified 
defects  and  irregularities  in  the  proceedings  under  which  the 
conveyance  was  attempted  to  be  made,  nine  of  them  being 
specified.  The  cross-bill  further  avers  that  the  plaintiffs  in  it, 
in  June,  1887,  immediately  after  tUe  deed  to  Martin  was  made 
known  to  him,  tendered  to  him,  through  their  agent  at  Hot 
Springs,  $111.95,  the  amount  of  the  taxes,  penalty,  costs  and 
interest,  but  the  tender  was  refused  by  Martin,  and  they  bring 
into  court  $125,  and  tender  the  same  in  redemption  of  the  lot, 
to  be  paid  as  the  court  may  direct,  and  pray  that  they  be 
decreed  to  have  the  right  to  redeem  the  lot  on  payment  of 
such  sum  as  may  be  lawfully  due.  On  the  ground  of  their 
disabilities,  before  stated,  and  the  frauds  alleged  in  the  cross- 
bill, they  pray  that,  upon  payment  by  them  of  all  dues  and 
expenses  incurred  in  respect  to  the  sale  and  deed  to  Martin, 
said  deed  be  declared  void  and  be  delivered  up  to  be  cancelled, 
and  that  their  title  in  the  lot  be  quieted. 

Subsequently,  and  in  October,  1887,  the  plaintiffs  in  the 
cross-bill,  as  citizens  of  lUiaois,  Martin  being  a  citizen  of  < 
Arkansas,  removed  the  suit  into  the  Circuit  Court  of  t^e 
United  States  for  the  Eastern  District  of  Arkansas.  A  repli- 
cation was  filed  to  the  answer.  An  amendment  was  then  fild|. 
to  the  answer  and  cross-bill ;  and  an  amendment  also  to  the 
petition  of  Martin,  waiving  an  answer  under  oath.  Martin 
then  put  in  an  answer  to  the  cross-bill,  and  subsequently  the 
plaintiffs  in  the  cross-bill  filed  an  amendment  waiving  an 
answer  to  it  under  oath.  Proofs  were  taken,  and  the  case 
was  heard  by  the  court,  held  by  Judge  Caldwell,  then  District 
Judge,  whose  opinion  is  reported  in  34  Fed.  Eep.  701.    On 
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tbe  9th  of  April,  1888,  the  court  entered  a  decree  dismissing 
the  petition  of  Martin  for  want  of  equity,  and  decreeing  that 
he  have  a  lien  upon  the  lot  in  question  for  $110.95,  with 
interest  at  six  per  cent  per  annum  from  June  16,  1887 ;  and 
that,  unless  that  sum  should  be  paid  within  twenty  days,  the 
lot  should  be  sold  to  raise  the  money  to  pay  that  sum.  Martia 
was  charged  with  the  costs  of  the  suit,  and  took  an  appeal  to 
this  court.  On  the  11th  of  April,  1888,  the  appellees  paid  into 
court  $117.57,  the  amount  of  the  redemption  money  with 
poundage,  and  the  amount,  less  the  poundage,  was  ordered  to 
remain  in  the  registry  and  to  be  paid  on  demand  to  Martin. 

The  lot  in  question  was  sold  to  the  State  on  the  25th  of 
May,  1885,  for  the  taxes  of  1884,  and  at  the  expiration  of  two 
years,  the  period  allowed  by  law  for  redemption,  by  sectioa 
5772,  it  was  certified  to  the  commissioner  of  state  lands,  and 
immediately  thereafter  was  purchased  by  Martin  from  that 
officer.  The  substantial  facts  set  up  in  the  cross-bill  are  proved 
by  the  evidence. 

The  appellant  relies  upon  section  5782  of  Mansfield's  Digest, 
of  1884,  which  is  section  146  of  the  act  of  March  31,  1883, 
(Laws  of  1883,  p.  273,)  and  reads  as  follows:  "Section  5782. 
In  all  controversies  and  suits  involving  title  to  real  property, 
claimed  and  held  under  and  by  virtue  of  a  deed  executed 
substantially  as  aforesaid  by  the  clerk  of  the  county  court, 
the  party  claiming  title  adverse  to  that  conveyed  by  such 
deed  shall  be  required  to  prove,  in  order  to  defeat  the  said 
title,  either  that  the  said  real  property  was  not  subject  to 
taxation  for  the  year  (or  years)  named  in  the  deed,  or  that 
the  taxes  had  been  paid  before  the  sale,  that  the  property 
had  been  redeemed  from  the  sale  according  to  the  provisions 
of  this  act,  and  that  such  redemption  was  had  or  made  for 
the  use  and  benefit  of  persons  having  the  right  of  redemption, 
under  the  laws  of  this  State;  or  that  there  had  been  an  entire 
omission  to  list  or  assess  the  property,  or  to  levy  the  taxes,  or 
to  give  notice  of  the  Si*l?  or  to  sell  the  property.  But  no 
person  shall  be  permitted  to  question  the  title  acquired  by  a 
deed  of  the  clerk  of  the  county  coart,  without  first  showing 
that  he,  or  the  person  under  whom  h"  claims  title  to  the 
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property,  had  title  thereto  at  the  time  of  the  sale,  or  that  title 
was  obtained  from  the  United  States  or  this  State  after  the 
sale^  and  that  all  taxes  due  upon  the  property  have  been  paid 
by  such  person,  or  the  person  under  whom  he  claims  title  as 
aforesaid:  Provided^  That  in  any  case  where  a  person  had 
paid  his  taxes,  and,  through  mistake  (or  otherwise)  by  the 
collector,  the  land  upon  which  the  taxes  were  paid  was  after- 
ward sold,  the  deed  of  the  clerk  of  the  county  court  shall  not 
odnvey  the  title:  Providedj  further ^  That  in  all  cases  where 
the  owner  of  lands  sold  for  taxes  shall  resist  the  validity  of 
such  tax  title,  such  owner  may  prove  fraud  committed  by  the 
officer  selling  said  lands  or  in  the  purchaser,  to  defeat  the 
same,  and,  if  fraud  is  so  established,  such  sale  and  title  shall 
be  void."  But  that  section  relates  exclusively  to  deeds  made 
"by  the  clerk  of  the  county  court,"  and  does  not  embrace 
deeds  made  by  the  commissioner  of  state  lands. 

The  appellant  also  relies  upon  section  4246  of  Mansfield's 
Digest,  of  1884,  which  reads  as  follows :  "  All  deeds  issued  by 
said  commissioner  (of  state  lands)  .  .  .  shall  be  under  his 
hand  and  official  seal,  and  shall  convey  to  the  purchaser,  his 
heirs  and  assigns,  all  the  right,  title  and  interest  of  the  State 
to  said  lands  and  town  lots,  and  such  deeds  shall  be  received 
as  evidence  in  any  court  in  the  State."  But,  in  Scott  v.  MiUs^ 
49  Arkansas,  266,  it  was  held  that  the  effect  of  that  section  was 
to  make  the  AeeAjyrima  facie  evidence  of  title  in  the  purchaser, 
and  to  relieve  the  grantee  and  those  holding  under  him  from 
making  proof,  until  evidence  was  introduced  showing  or  tend- 
ing to  show  that  the  deed  conveyed  no  title.  The  deed  does 
not  prevent  the  plaintiffs  in  the  present  cross-bill  from  shoe- 
ing that  they  have  been  deprived  of  substantial  rights  by 
reason  of  the  failure  of  the  officers  of  the^tate  to  observe 
requirements  of  the  law  in  respect  to  listing  or  assessing  the 
property  for  taxation,  or  selling  it  as  delinquent,  or  in  respect 
to  the  i^edemption  of  it  after  its  sale.  In  the  present  case,  the 
plaintiffs  in  the  cross-bill  proved  such  failure  to  the  satisfaction 
of  the  Circuit  Court. 

By  section  577  of  Mansfield's  Digest,  of  1884,  before  referred 
to,  the  purcliaser  is  required  to  publish  a  notice  "  calling  on 
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all  persons  who  can  set  up  any  right  to  the  lands  so  purchased, 
in  consequence  of  any  informality  or  any  irregularity  or  ille- 
gality connected  with  such  sale/'  to  show  cause  why  the  sale 
should  not  be  confirmed. 

By  section  579,  it  is  provided,  that,  ^^  in  case  opposition  be 
made,  and  it  shall  appear  that  the  sale  has  been  made  contrary 
to  law,  it  shall  be  the  duty  of  the  judge  to  annul  it." 

By  section  581,  it  is  provided,  that  the  judgment  of  the 
court  confirming  the  sale  shall  operate  as  a  complete  bar 
against  any  and  all  persons  who  may  ^^  claim  said  land  in 
consequence  of  informality  or  illegality  in  the  proceedings; 
and  the  title  to  said  land  shall  be  considered  as  confirmed  and 
complete  in  the  purchaser  thereof,  his  heirs  and  assigns  for- 
ever; saving,  however,  to  infants,  persons  of  unsound  mind, 
imprisoned  beyond  seas  or  out  of  the  jurisdiction  of  the 
United  States,  the  right  to  appear  and  contest  the  title  to 
said  land  within  one  year  after  their  disabilities  may  be 
removed." 

Section  5791  of  Mansfield's  Digest,  of  1884,  reads  as  fol- 
lows: "All  actions  to  test  the  validity  of  any  proceeding  in 
the  appraisement,  assessment  or  levying  of  taxes  upon  any 
land  or  lot,  or  part  thereof,  and  all  proceedings  whereby  is 
sought  to  be  shown  any  irregularity  of  any  officer,  or  defect 
or  neglect  thereof,  haying  an^  duty  to  perform,  under  the 
provisions  of  this  act,  in  the  assessment,  appraisement,  levying 
of  taxes  or  in  the  sale  of  lands  or  lots  delinquent  for  taxes, 
or  proceedings  whereby  it  is  sought  to  avoid  any  sale  under 
the  provisions  of  this  act,  or  [for]  irregularity  or  neglect  of 
any  kind  by  any  officer  having  any  duty  or  thing  to  perform 
under  the  provisions  of  this  act,  shall  be  commenced  within 
two  years  from  the  date  of  sale,  and  not  afterward."  The 
l)rovisions  of  this  section,  as  section  138  of  the  act  of  April  8, 
1869,  were  considered  by  the  Supreme  Court  of  Arkansas  in 
Baddiffe  v.  Scruggs^  46  Arkansas,  96,  107,  where  it  was  said 
that  the  statute  did  not  operate  to  deprive  the  former  owner  of 
any  "  meritorious  defence,"  meaning  thereby  "  any  act  or 
omission  of  the  revenue  officers  in  violation  of  law  and  prej- 
udicial to  his  rights  and  interests,  as  well  as  those  jurisdio- 
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tional  and  fundamental  defeots  which  affect  the  power  to  levy 
the  tax,  or  to  sell  for  its  non-payment."  The  court  further 
said :  "  We  have  no  doubt  of  the  power  of  the  legislature  to 
cure  any  irregularity  or  illegality  in  a  tax  sale,  which  consists 
in  a  mere  failure  to  observe  some  requirement  imposed,  not 
by  the  constitution,  but  by  the  legislature  itself,  and  the  non- 
observance  of  which  does  not  deprive  the  former  owner  of 
any  substantial  right.  .  .  .  All  technical  objections  to  the 
sale,  not  actually  prejudicial  to  the  former  owner,  must  be 
brought  forward  within  two  years,  under  penalty  of  not  being 
afterwards  regarded  when  the  tax  title  is  assailed." 

In  the  present  case,  it  is  contended  by  the  appellant  that 
the  irregularities  alleged  by  the  appellees  were  cut  off  under 
section  5791,  because  they  commenced  no  suit  within  two 
years  from  the  date  of  the  sale.  But  those  irregularities 
deprived  the  appellees  of  a  substantial  right,  and  were  not 
technical  objections  to  the  sale,  and  were  actually  prejudicial 
to  the  appellees. 

It  was  proved  that  the  sale  was  made  contrary  to  law, 
because  no  valid  assessment  for  the  year  1884  was  made,  in 
that  the  assessor  did  not  take  and  subscribe  the  oath  or  affir- 
mation prescribed  by  section  5661  of  Mansfield's  Digest,  of 
1884,  which  provides  as  follows  t  "  Every  assessor  shall,  on  or 
before  the  first  day  of  January  succeeding  his  election,  and 
before  entering  upon  or  discharging  any  of  the  duties  of  his 
office,  take  and  subscribe  to  the  oath  prescribed  in  section 
twenty,  article  nineteen,  of  the  constitution  of  Arkansas,  and, 
in  addition  thereto,  the  following  oath  or  affirmation,  which 
oath  shall  be  endorsed  upon  the  assessment  books  prior  to 

their  delivery  to  the  assessor :  ^  I, ,  assessor  for 

county,  do  solemnly  swear  that  the  value  of  all  real  and  per- 
sonal property,  moneys,  credits,  investments  in  bonds,  stocks, 
joint  stock  companies,  of  which  statements  may  be  made  to 
me  by  persons  required  by  law,  will  be  appraised  at  its  actual 
cash  value;  that  in  no  case  will  I,  knowingly,  omit  to  demand 
of  any  person  or  corporation,  of  whom  by  law  I  may  be  re- 
quired to  make  such  demand,  a  statement  of  the  description 
and  value  of  personal  property,  or  the*  amount  of  moneys  and 
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credits,  investments  in  bonds,  stock,  joint  stock  compknies  or 
otherwise,  which  he  may  be  required  to  list,  or  in  any  way 
connive  at  any  violation  or  evasion  of  any  of  the  requirements 
of  the  law  or  laws  in  relation  to  the  listing  or  valuation  of 
property,  credits,  investments  in  bonds^  stocks,  joint  stock 
companies  or  otherwise,  of  any  kind,  for  taxation.' " 

It  was  also  shown  that  such  oath  was  not  endorsed  upon 
the  assessment  books  for  the  year  1884,  prior  to  their  delivery 
to  the  assessor,  as  provided  by  section  5661. 

It  is  also  provided  by  section  5662  as  follows :  "  If  any  per- 
son so  elected  fails  or  refuses  to  take  the  oath  required  in 
the  preceding  section,  and  file  the  same  with  the  clerk  of  the 
county  court  of  his  county,  within  the  time  prescribed,  the 
office  shall  be  declared  vacant,  and  the  clerk  of  the  county 
court  shall  immediately  notify  the  governor,  and  such  vaca;ncy 
shall  be  filled  in  accordance  with  the  constitution  and  laws  of 
the  State."  See  Parker  v.  Overman^  18  How.  137 ;  Moore  v. 
Turner^  43  Arkansas,  243. 

Where  the  statute  provides  for  the  publication  of  a  notice 
of  sale  for  taxes,  and  prescribes  the  terms  of  such  publication^ 
it  must  be  strictly  pursued.  Cooley  on  Taxation,  2d  ed.  p.  484. 
In  the  present  case,  there  was  a  failure  to  prove  the  publica- 
tion required  by  the  statute.  An  attempt  was  made  to  do  so 
by  means  of  ex  parte  afiidavits,  presented  more  than  two  years 
after  the  sale  was  made.  But  the  statute  required  record 
proof,  and  nothing  could  be  substituted  for  that,  nor  could  a 
failure  to  give  it  be  excused. 

By  section  5763  of  Mansfield's  Digest,  the  form  is  prescribed 
of  the  notice  which  is  to  be  attached  to  the  list  of  delinquent 
lands,  which,  by  section  5762,  is  required  to  be  published  in  a 
newspaper ;  and  section  5763  goes  on  to  provide  as  follows  : 
"  The  clerk  of  the  county  court  shall  record  said  (delinquent) 
list  and  notice  (of  publication  attached  to  it)  in  a  book,  to  be 
by  him  kept  for  the  purpose,  and  shall  certify  at  the  foot  of 
said  record,  stating  in  what  newspaper  said  list  was  published, 
and  the  date  of  publication,  and  for  what  length  of  time  the 
same  was  published  before  the  second  Monday  in  April  then 
next  ensuing,  and  such  record,  so  certified,  shall  be  evidence 
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of  the  facts  in  said  list  and  certificate  contained."  In  the 
present  case,  no  such  record  was  made.  The  provision  is  a 
peremptory  one,  and  it  cannot  be  dispensed  with,  without 
invalidating  the  proceeding. 

By  section  5705,  the  clerk  of  the  county  court  was  required, 
on  or  before  the  first  Monday  in  November  in  each  year,  to 
make  out  and  deliver  the  tax  books  of  the  county  to  the  col- 
lector, with  his  warrant  thereunto  attached,  under  his  hand 
and  the  seal  of  his  office,  authorizing  the  collector  to  collect 
the  taxes. 

By  section  5731,  the  collector  was  required  to  give  notice, 
by  the  posting  of  printed  notices,  of  his  attendance  at  certain 
places  to  receive  the  taxes,  and  to  attend  by, himself  or  his 
deputy  for  that  purpose  at  the  time  and  place  named  in  the 
notice,  and  thereafter  to  attend  at  his  office  at  the  county  seat, 
until  the  10th  of  February  of  each  year,  to  receive  taxes  from 
persons  wishing  to  pay  them. 

By  section  5760,  the  collector  was  required,  by  the  first 
Monday  of  March  in  each  year,  to  file  with  the  clerk  of  the 
county  court  a  list  or  lists  of  all  such  taxes  levied  on  real 
estate  as  he  had  been  unable  to  collect,'  therein  describing  the 
land  or  town  or  city  lots  on  which  the  delinquent  taxes  were 
charged,  as  the  same  were  described  on  the  tax-book,  and  to 
attach  thereto  his  affidavit  to  the  correctness  of  the  list;  and 
he  was  required  also  to  scrutinize  the  list  and  compare  it  with 
the  tax-book  and  record  of  tax  receipts,  and  strike  from  the 
list  any  land  or  lot  upon  which  the  taxes  had  been  paid,  or 
which  did  not  appear  to  have  been  entered  on  the  tax-book, 
or  which  should  appear  from  the  tax-book  to  be  exempt  from 
taxation. 

By  section  5762,  he  was  required  to  cause  the  list  of  the 
delinquent  lands  in  his  county,  as  corrected  by  hira,  to  be  pub- 
lished weekly  for  two  weeks  between  the  firet  Monday  in 
March  and  the  second  Monday  in  April  in  each  year,  in  a 
newspaper. 

Then  followed  the  provision  before  stated  of  section  5763. 
The  sale  in  the  present  case  was  made  May  25,  1885. 

By  section  5769,  the  clerk  of  the  county  court  was  required 
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to  attend  tbe  sale  and  to  make  a  record  of  it  in  a  substantial 
book,  and  to  record  in  a  separate  book,  to  be  kept  for  that 
purpose,  each  tract  of  land  or  lot  sold  to  the  State,  together 
with  the  taxes,  penalty  and  cost  due  thereon ;  and  by  section 
5771,  he  was  required  immediately  after  the  sale  to  transfer 
upon  the  tax-books  all  lands  sold  for  taxes  to  the  name  of  the 
purchaser. 

It  is  quite  clear  that  the  clerk  did  not  comply  with  these 
requirements,  especially  with  those  of  sections  5763  and  5769. 
Because  he  so  failed  in  his  duty  in  respect  to  the  tax-sale  of 
1884,  the  assessor  returned  the  lot  in  question  on  the  assess- 
ment  for  1885  as  subject  to  taxation,  instead  of  returning  it 
as  exempt  from  taxation  by  reason  of  its  having  been  struck 
ofF  to  the  State  at  tbe  tax-sale  for  the  delinquent  tax  of  1884, 
which  would  have  prevented  the  county  clerk  from  placing* 
the  lot  on  the  tax-books  for  1885,  which  he  wias  required  by 
section  5705  to  make  out  and  deliver  t6  the  collector  on  or 
before  the  first  Monday  of  November,  1885.  If  the  require- 
ments of  the  law  had  been  followed,  the  plaintiffs  in  the  cross- 
bill, when  attending  by  their  agent  to  pay  the  taxes  for  1885, 
would  have  been  informed  that  there  were  no  taxes  for  them 
to  pay,  because  the  lot  stood  in  the  name  of  the  Stata  In 
such  case,  it  being  shown  that  they  intended  to  pay  the  tax 
for  1884  and  made  full  provision  for  that  purpose,  it  is  mani- 
fest they  could  and  would  have  redeemed  the  lot. 

To  permit  the  sale  to  the  appellant  to  be  confirmed  would 
be  to  assist  the  State  to  take  advantage  of  its  own  wrong. 
The  right  to  redeem  is  a  substantial  right,  and  was  prevent^ 
from  being  exercised  within  the  statutory  period  of  two  years 
by  the  dereliction  of  duty  on  the  part  of  the  officers  of  the 
State.  The  sale  was  mdde  contrary  to  law,  and  it  was  the 
duty  of  the  Circuit  Court,  under  the  statute,  to  annul  it,  in 
order  to  allow  the  redemption  to  take  place.  No  more  mani- 
fest case  for  the  interposition  of  a  court  of  equity  can  be 
imagined.^  The  State  is  bound  by  the  acts  of  her  officers  in 
placing  the  lot  on  the  tax-books  for  the  years  1885  and  1886, 
and  receiving  from  the  appellees  the  taxes  for  those  years. 
Equity  will  treat  the  transaction  as  a  waiver  of  the  prior  sup- 
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posed  forfeiture,  and  will  regard  the  tax  paid  for  1885  and 
1886  as  so  macb  paid  toward  redemption,  and  will  permit  the 
payment  of  the  rest.  The  appellant  took  his  deed  for  the  land 
in  the  same  condition  in  which  the  State  held  it,  and  subject 
to  the  same  equities  and  defences.  The  State  having  created 
its  bureau  of  taxes,  is  bound  to  see  to  it  that  its  officers  impart 
correct  information  to  parties  dealing  with  it  and  do  not  mis- 
lead them. 

The  mother  of  the  minors  had  the  right  to  acknowledge,  as 
she  did,  her  trusteeship  for  them.  The  minors  are  the  real 
parties  in  interest  in  "the  case,  and  they  have  appeared  and 
contested  the  title  to  the  let,  within  the  right  reserved  to  them 
by  section  581.  They  are  entitled  to  the  relief  given  to  them 
by  the  Circuit  Court,  although  section  5772  does  not  give  the 
right  to  redeem  to  married  women;  for  it  gives  that  right  to 
minors  within  two  years  after  theiexpiration  of  their  disability. 

The  case  is  so  thoroughly  discussed,  and  the  rights  of  the 
appellees  to  relief  so  fully  vindicated,  in  the  opinion  of  tbe 
Circuit  Court,  that  we  do  not  d6em  it  necessary  to  add  any- 
thing further. 

^^^  Decree  affirmed. 

CHICAGO  DISTILLING  COMPANY  v.  STONE. 

KRBOR  TO    THE    CIRCUn  COURT    OF    THE    UNITED    STATES   FOR  THE 
NORTHERN    DISTRICT  OF  ILUNOIS. 

No.  lao.    Argned  aod  aobmlttcd  January  6, 1891.  —  Decided  May  25, 1801. 

The  provision  In  Rev.  Stat.  §  3309,  that  If  the  Commlssionef  of  Internal 
Revenue,  on  making  a  monthly  examination  of  a  distiller's  return,  *'  finds 
that  the  distiller  has  used  any  grain  or  molasses  In  excess  of  the  capacity 
of  his  dlstiUery  as  estimated  according  to  law,  he  shall  make  an  assess- 
ment against  the  distiller/*  etc.,  refers  to  the  real  average  spirit-producing 
capacity  of  the  distillery,  and  not  to  a  fictitious  capacity  for  any  particu- 
lar day  or  days. 

The  case  is  stated  in  the  opinion. 

3fr.  Joseph  KirJdand  for  plaintiff  in  error,  submitted  on  bis 
brief. 
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Mr.  Solicitor  Oeneral  for  defendant  in  error. 

Mb.  Justice  Bbadley  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  the  Chicago  Distilling  Com- 
pany, the  plaintiffs  in  error,  against  Benssdaer  Stone,  a  collec- 
tor of  internal  revenue,  to  recover  a  oerteun  sum  alleged  to 
have  been  unlawfully  exacted  by  him  from  the  plaintiffs,  by 
assessing  them  for  a  pretended  excess  of  grain  distilled  by 
them  beyond  the  rated  capacity  of  their  distiUery,  in  the 
month  of  September,  1885.  A  jury  was  waived  and  the  cause 
was  tried  by  the  court  upon  an  agreed  statement  of  facts,  and 
judgment  rendered  for  the  defendant.  The  case  is  now  here 
on  writ  of  error.  In  order  to  a  better  understanding  of  it  a 
few  explanatory  observations  will  be  proper. 

The  law  requires  that  every  distillery,  before  operations  are 
commenced,  shall  be  surveyed  for  the  purpose  of  estimating 
and  determining  its  true  spirit-producing  capacity  for  a  day  of 
twenty-four  hours.  Bev.  Stat.  §  3264.  This  is  done  by  ascer- 
taining the  number  of  fermenting  tubs,  the  capacity  of  each, 
and  the  fermenting  period  required  for  the  particular  process 
to  be  followed.  The  distiller  may  use  all  of  his  tubs  or  only 
a  part  of  them.  Those  not  used  are  sealed  up  by  the  collector 
or  his  deputy,  and  the  distiller  is  only  charged  for  those  which 
are  open ;  but  he  is  obliged  to  pay  the  excise  due  for  the  full 
spirit-producing  capacity  of  the  latter  whether  he  manufac- 
tures the  amount  or  not.  If  he  uses  any  grain  in  excess  of 
the  capacity  of  his  distillery  as  estimated  according  to  law,  an 
assessment  is  made  against  him  at  the  rate  of  ninety  cents  for 
every  proof  gallon  of  such  excess.  It  is  an  assessment  of  this 
kind  of  which  the  plaintiffs  complain.  Whenever  a  distiller 
desires  to  open  or  close  any  of  his  tubs  for  the  purpose  of 
increasing  or  reducing  the  capacity  of  his  distillery,  he  must 
give  notice  to  that  effect  to  the  collector,  who  makes  the 
change  by  sealing  or  opening  the  tubs  designated. .  Bev.  Stat. 
§  3311.  It  is  not  pretended  that  the  plaintiffs  failed  in  any 
respect  to  comply  with  this  requirement  of  the  law,  or  that 
they  used,  or  ceased  to  use,  any  fermenting  tubs  without  the 
knowledge  and  sanction  of  the  collector  of  internal  revenue. 
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Another  provision  of  the  law  requires  that  on  the  first  of 
each  month  a  return  shall  be  made  to  the  collector  by  the  dis- 
tiller, or  his  principal  manager,  under  oath,  of  the  amount  of 
materials  used  for  the  production  of  spirits  each  day  during 
the  previous  month,  and  the  number  of  gallons  and  proof-gal- 
lons of  spirits  produced  and  placed  in  the  warehouse.  Bev. 
Stat.  §§  3307,  3309. 

In  the  present  case  there  is  no  dispute  as  to  the  hana  fides  of 
the  plaintiffs,  or  as  to  their  business  being  conducted  regularly 
and  lawfully  in  every  way,  unless  the  matter  hereafter  referred 
to  should  be  regarded  as  open  to  exception.  The  controversy 
is  explained  by  the  agreed  statement  of  facts,  the  material 
parts  of  which  are  as  follows: 

"1.  The  Chicago  Distilling  Co.,  plaintiff  herein,  a  corpora- 
tion duly  organized  and  existing  under  the  laws  of  Illinois, 
paid  to  the  defendant  (then  collector  of  internal  revenue  for 
the  first  district  of  Illinois),  under  protest,  the  sum  of  fifty- 
seven  dollars  and  eighty-three  cents,  on  the '26th  day  of 
August,  1886. 

"  2.  The  said  company,  in  September,  1885,  operated  a  duly 
bonded  and  registered  distillery,  known  as  distillery  No.  6, 
first  district  of  Illinois. 

"3.  By  government  survey  the  said  distillery  contained 
fifteen  fermenting  tubs,  numbered  No.  1  to  No.  15,  inclusive, 
each  having  a  total  working  capacity  of  438.46  bushels  of 
grain.  It  was  using,  under  the  said  survey,  a  three-day  fer- 
menting period,  and  under  the  regulations  of  the  Treasury 
Department  the  daily  capacity  of  each  fermenting  tub  was 
one-third  of  the  total  working  capacity  —  that  is  to  say,  146.15 
bushels  of  grain. 

'*4.  The  following  table  is  a  true  statement  of  the  openings 
and  closings  of  fermenting  tubs  and  the  mashings  of  grain  and 
distillations  of  spirits  during  September,  1885,  and  also  of  the 
grain  in  mash  brought  forward  from  the  preceding  month, 
and  of  the  grain  in  mash  carried  forward  to  the  succeeding 
month,  and  the  notices  for  such  openings  and  closings  of 
fermenting  tubs  were  duly  filed  in  apt  time  and  proper  form, 
and  the  designated  fermenting  tubs  were  regularly,  by  the 
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authorized  agents  of  the  government,  opened  at  tbe  time^ 
specified,  and  the  respective  quantities  of  gi^in  named  in  tbe 
said  table  as  mashed  and  distilled  were  th^  quantities  whicb 
were  actually  made  and  distilled  ;  all  as  therein  set  forth  under 
appropriate  headings." 

[Omitting  the  first  part  of  the  month  as  not  material,  the 
headings  and  details  of  the  latter  part,  from  the  18th  to  the 
30th,  are  as  follows :] 


5" 

i 

Masbimo. 

1 

DiSTILLATIOW. 

1 

FerroentlDg  tubt  opened  by 
collector  and  lilled  by  di«- 
Uller. 

Grain 
mashed. 

Fermenting  tuba  empt*d  by 
dUUUerandeloaedbycof. 
lector. 

Grain 
need,  i.e. 
dialUled. 

18 
19 
?1 

Serial  Nos. ' 
No.  10,  No.  11,  No.  12.. 
No.  13,  No.  14,  No.  15.. 
No.  1,  No.  2 

Bushels, 

1,315.50 

1,315.50 

877.00 

877.00 

1.316.60 

1,316.50 

1,315.50 

1^315.50 

877.00 

877.00 

1,315.50 

21 
22 
23 
24 
25 
26 
28 
29 
30 

Serial  Nos. 
No.  7,  No.  8.  No.  9.... 
No.  10,  No.  11.  No.  12.. 
No.  13,  No.  14.  No.  16.. 
No.  1.  No.  2 

BusheU. 
1,315.60 
1,315.60 
1,315.60 

*^ 

No.  3,  No.  4 

877.00 

?3 

No.  5,  No.  6,  No.  7 

No.8,  No.9,No.  10.... 
No.  11,  No.  12,  No.  13.. 
No.  14,  No.  15,  No.  1... 
No  2.  No.  3 

No.  3,  No.  4 

877.00 

24 
26 
26 

28 

No.  5,  No.  6,  No.  7.... 
No.  8.  No.  9.  No.  10. . . 
No.  11,  No.  12,  No.  13. . 
No.  14,  No.  16,  No.  1... 

1.316.50 
1. 316.50 
1,316.60 
1,316.50 

?9 

No.  4,  No.  6.... 

30 

No.  ^,  No.  7,  No.  8 

Deduct  mashing  of  28th, 
29th  and  30th  Sept., 
carr.  for'd  to  Oct 

33,326.00 
3,069.60 

30,256.50 

30,266.60 

^^  5.  A  certain  assessment  of  tax  in  the  sum  of  fifty-seven 
dollars  and  eighty -three  cents  was  made  in  regular  form  and 
apt  time  against  the  Chicago  Distilling  Company  by  the 
Commissioner  of  Internal  Revenue,  acting  on  behalf  of  the 
U.  S.,  and  was  duly  certified  to  the  defendant  herein  for  col- 
lection from  the  plaintiff  herein.  The  ground  for  said  assess- 
ment was  that  during  the  month  of  September,  1885,  as 
decided  by  said  Commissioner,  there  was  used  at  said  dis- 
tillery for  the  p/oduction  of  spirits  by  the  distiller,  this 
plaintiff,  a  certain  quantity  of  grain,  to  wit,  294  ^•^  bushels, 
in  excess  of  the  capacity  of  said  distillery  for  said  month  as 
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estimated  according  to  law ;  said  Commissioner  deciding  that 
said  capacity  for  each  and  every  working  day  during  said 
month  was  as  set  forth  in  that  part  of  the  following  tabular 
statement  which  is  marked  A,  but  this  plaintiff  claiming  it 
to  be  as  set  forth  in  that  part  of  said  statement  which  is 
marked  B. 


Sept    1 876.93  bushels. 

*«       2 876.93 

*•       8 876.93 

"       4 1,023.08 

•*       6 1,023.08 

"       7 1,028.08 

•*       8 1,023.08 

"       9.. I,02a08 

"     10. 1.023.08 

••     11 1,316.89 

•»     12 1,316.39 

•*     14 1,315.39 

••     16 1,315.39 

••     16. 1,315.39 

"     17 1.315.39 

••     18 1,316.39 

••     19 1,316.39 

«•     21 1,315.39 

"     22 1.169.24 

••     23 1,169.24 

*\     24.... 1,169.24 

••  25........ ....1,169.24 

*•     26 1,169.24 

•*     28., 1,169.24 

**     29.... ...1,169.24 

•*     30 , 1,169.24 


B. 


Sept.    1. 


3.. 

4.. 

6. 

7.. 

8. 

9. 
10. 
11. 
12. 
14. 
15. 
16.. 
17., 
18., 
19. 
21., 
22. 
23. 
24.. 
26. 
26. 
28. 
29. 
30. 


877.00  bushels 

877.00 

877.00 

877.00 

<« 

877.00 

1,316.50 

877.00 

877.00 

1.316.50 

1,316.50 

1,316.60 

1,316.50 

1,315.50 

l,315i»0 

1.816.50 

1,316.50 

1,315.60 

1.315.60 

1,316.50 

1,315.60 

877.00 

877.00 

1,315.50 

1,316.50 

1,315.60 

1,316.50 

"6.  The  demand  for  and  collection  of  the  said  sum  of 
money  from  tne  plaintiff  by  the  defendant  was  made  by  the 
defendant  under  and  by  virtue  of  the  said  assessment  by  the 
Commissioner  of  Internal  Revenue. 

"  7.  The  plaintiff,  before  the  said  tax  was  assessed,  oetitioned 
the  Commissioner  of  Internal  Revenue  that  the  same  b^  not 
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assessed ;  after  the  assessment  was  made  he  petiticmed  that  the 
assessment  might  be  abated,  and  after  payment  as  above  set 
forth  he  petitioned  that  the  sum  paid  might  be  refunded ;  all 
which  petitions  were  denied  by  the  said  Commissioner." 

The  agreed  statement  then  sets  forth  a  document  known  as 
Oircular  238,  being  a  regulation  of  the  Treasury  Department 
issued  in  due  form,  and  known  to  the  plaintiffs.  As  we  under- 
stand the  counsel  for  the  government,  it  is  claimed  by  the 
defendant  that  this  Circular  fixes  and  defines  the  daily  pro- 
ducing capacity  of  a  distillery  by  taking  the  average  capacity 
of  the  fermenting  period  of  three  days,  four  days,  or  whatever 
it  may  be.  Thus  if  the  fermenting  period  is  three  days,  and 
the  producing  capacity  is  500  bushels  of  grain  the  first  day, 
600  the  second  day,  and  200  the  third  day,  the  average  for  the 
three  days  is  400  bushels ;  and  the  Circular  makes  this  average 
the  daily  capacity.  So  long  as  the  fermenting  period  comes 
wholly  within  the  calendar  month  no  difficulty  occurs;  for 
then  the  actual  results  of  the  three  days'  work  agree  with  the 
result  for  the  same  days  produced  by  the  fictitious  daily  capac- 
ity imposed  by  the  Circular.  But  when,  as  in  the' present 
case,  it  happetis  that  two  of  the  days  come  in  one  month  (Sep- 
tember) and  the  third  comes  in  the  next  month  (October),  a 
discrepancy  arises  in  the  former  month  between  the  fiction, 
and  the  fact.  The  three  days  in  group  came  on  the  29th  and 
30th  of  September  and  the  1st  of  October.  The  actual  pro- 
duction, as  well  as  capacity,  on  the  first  two  days  was  1315.50 
bushels  of  distilled  mash  each  day,  being  the  product  of  three 
tubs  filled  on  the  25th  of  September  and  three  others  on  the 
26th  of  that  month,  whilst  on  the  1st  of  October  the  produc- 
tion was  only  877  bushels,  being  the  product  of  two  tubs 
filled  on  the  28th  of  September  (Sunday,  the  27th,  not  being 
counted).  The  production  of  the  whole  three  days,  therefore, 
was  350S  bushels  (or,  precisely,  3507.71  bushels),  one-third  of 
which,  namely,  1169.24,  being  the  average  production  per  day, 
was  prescribed  by  the  department  Circular  as  the  daily  pro- 
ducing capacity  of  the  distiUery  at  that  time.  This  fictitious 
estimate  made  the  producing  capacity  of  the  last  two  days  of 
September  equal  to  only  2338.48  bushels,  whilst  the  actuaU  pro- 
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daction  for  those  two  days  was  2681  bushels,  an  excess  of 
292.52  bushels,  which,  together  with  some  minute  fractional 
differences  during  the  rest  of  the  month,  amounted  in  all  to 
294.81  bushels,  for  which  the  assessment  complained  of  by  the 
plaintiffs  was  made.  Now,  although  this  very  excess  of  pro- 
duction over  the  estimated  capacity  in  September  will  be 
balanced  by  a  corresponding  deficiency  in  October,  yet  the 
distiller  gets  no  benefit  from  that.  He  never  gets  any  credit 
for  deficiency ;  but  is  always  charged  extra  for  any  excess. 

It  seems  to  us  perfectly  apparent  from  this  statement  that 
the  distiller  is  subjected  to  ah  unjust  mulct,  or  assessment,  by 
a  mere  fiction.  The  counsel  for  the  government  argues  that 
the  Commissioner  of  Internal  Revenue  could  not  do  otherwise 
than  as  he  did  in  prescribing  the  requirements  of  Circular  238, 
because  the  statute  requires  that  the  original  survey  of  the 
distillery  shall  determine  its  true  spirit-producing  capacity  for 
a  day  of  twenty-four  hours,  and  the  same  expression,  produc- 
ing capacity  "  for  every  twenty-four  hours,"  is  prescribed  in 
the  form  of  notice  to  be  given  by  the  distiller  in  declaring  his 
intention  to  carry  on  the  business,  and  in  applying  for  a  reduc- 
tion or  change  of  capacity  in  his  establishment.  Rev.  Stat. 
§§  3259,  3311.  But  those  expressions  evidently  mean  no  more 
than  average  producing  capacity  in  a  given  time.  "A  day  of 
twenty -four  hours "  is  named  for  the  purpose  of  expressing 
with  greater  certainty  and  precision  the  ^xact  period  of  dura- 
tion for  which  the  average  capacity  of  production  was  to  be 
ascertained  or  fixed.  That  nothing  but  "average"  was  in- 
tended is  manifest  from  the  fact  that  no  distillery  under  ordi- 
nary conditions  has  any  spirit-producing  capacitj'^  in  twenty- 
four  hours.  It  requires  three  days,  four  days  and  sometimes 
six  days,  to  produce  the  article  desired.  And  the  statute 
which  imposes  an  extra  assessment  for  over-production  does 
not  make  the  average  daily  capacity  the  standard,  but  merely 
the  capacity  of  the  distillery.  The  words  are :  "  If  the  com- 
missioner finds  that  the  distiller  has  used  any  grain  or  molasses 
in  excess  of  the  capacity  of  his  distillery  as  estimate-  \  accord- 
ing to  law,  he  shall  make  an  assessment  against  the  distiller  at 
the  rate  ojt  ninety  cents  for  every  prbof-gallon  of  spirits  that 
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should  have  been  produced  from  the  grain  or  molasses  so  used 
in  exoess."  Rev.  Stat.  §  8309.  The  expression,  ^^  the  capacity 
of  his  distillery  as  estimated  according  to  law/'  clearly  refers 
to  the  real  capacity  as  thus  ascertained,  and  not  to  a  fictitious 
capacity  for  any  particular  day  or  days. 

As  the  judgment  of  the  court  below  was  based  upon  the 
view  taken  by  the  counsel  of  the  government,  we  think  it  was 
erroneous,  and  must  be  reversed.    The  judgment  is  accordingly 

Heversedy  and  the  cause  remanded  with  directions  to  enter 
judgment  for  the  plaintiffs  arid  take  such  furtiier  proceed- 
ings  as  may  he  in  accordofice  with  this  opinion. 


NEW    ORLEANS    v.    LOUISIANA    CONSTRUCTION 

COMPANY. 

BRBOB  TO  THE  OIBOUFT    COURT    OF    THE    UNFTED    STATES   FOR  THE 
EASTEEK  DISTRICT  OF  LOUISIANA. 

No.  435.    Submitted  November  11, 1880.  —  Decided  May  25, 1801. 

The  destination  or  character  of  spaces  of  ground,  part  of  the  public  quay 
or  levee  in  the  city  of  New  Orleans,  dedicated  to  public  use,  and  locus 
publicus  by  the  law  of  Louisiana,  is  not  changed  so  as  to  make  them  pri- 
vate property,  subject  to  be  taken  on  execution  for  the  debts  of  the  city, 
by  a  lease  made  pursuant  to  an  ordinance  of  the  city,  by  which  the  city 
grants  to  an  individual  the  exclusive  right  for  twenty-five  years  to  use 
such  spaces,  designated  by  the  city  surveyor,  and  not  nearer  than  one 
hundred  and  fifty  feet  to  the  present  wharves,  for  the  purpose  of  erect- 
ing thereon,  for  the  shelter  of  sugar  and  molasses  landed  at  the  quay, 
fire-proof  sheds,  *'  with  such  accommodations  And  conveniences  for  the 
transaction  of  business  as  may  be  necessary ;  *"  and  also  grants  to  him 
the  exclusive  privilege  of  sheltering  sugar  and  molasses  landed  at  the 
port;  and  authorizes  him  to' charge  prescribed  rates  on  the  sugar  and 
molasses  sheltered  under  the  sheds,  and,  in  case  those  sheds  **  shall  not 
be  of  sufficient  capacity  to  meet  the  demands  of  increased  production,. or 
the  requirements  of  commerce,"  to  erect  additional  sheds  on  spaces  to 
be  designated  by  the  city ;  he  agrees  to  keep  the  sheds  in  repair,  and  to 
pay  the  city  one-tenth  of  such  charges ;  the  sheds  are  to  revert  to  the 
city  on  certain  terms  at  the  end  of  the  lease ;  and  right  Is  reserved  to 
the  wharfinger  to  enforce  existing  regulations  against  encumbering  the 
quay,  and  to  the  city  to  open  or  extend  streets. 
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The  city  of  New  Orleans,  against  which  the  Louisiana  Con- 
struction Company,  a  corporation  of  Pennsylvania,  had  re- 
covered a  judgment  for  $50,000,  filed  a  petition  of  intervention 
and  of  thurd  opposition,  according  to  the  Louisiana  practice, 
to  have  the  seizure  and  sale,  upon  an  execution  issued  on  that 
judgment,  of  the  interest  of  the  city  in  four  spaces  of  ground, 
part  of  the  public  quay  or  levee,  and  in  certain  sugar  sheds 
thereon,  prohibited  and  set  aside,  because  the  ground  was 
*^  locus  pttbli&uSj  and  the  ground  and  sheds  were,  when  seized 
and  long  prior  thereto,  and  now  are,  exclusively  devoted  to 
public  use,  that  is,  to  the  purposes  of  commerce." 

At  the  trial  before  the  jury,  it  was  proved  that  the  spaces 
of  ground  on  which  the  sugar  sheds  stood  were  between  the 
front  row  of  houses  and  the  Mississippi  Siver,  and  were  part 
of  the  ground  dedicated  as  locus  pvUicus  in  the  plans  of  the 
city  made  before  the  cession  of  Louisiana  to  the  United  States; 
that  the  spaces  covered  by  the  sheds  had,  in  1869  and  for  years 
before,  been  in  actual  and  exclusive  public  use  as  the  levee  or 
landing  place  for  the  sugar  and  molasses  brought  to  the  city  in 
steamboats  and  other  vessels,  there  being  no  covering  for  the 
sugar  and  molasses  when  landed;  that  on  August  14,  1869, 
the  city  made  a  lease  for  twenty-five  years  of  these  spaces  of 
ground  to  Francis  B.  Fleitas,  pursuant  to,  and  following  the 
words  of,  an  ordinance  of  the  city  council,  which  is  copied  in 
the  margin ;  ^  that  the  lessee  accepted  the  lease,  erected  the 

^Mayoralty  of  New  Orleans,  City  HaU,  August  14, 1869. 

No.  1628,  N.  S. 

An  ordinance  to  provide  for  the  shelter  and  protection  of  sugar  and  molas- 
ses received  at  the  port  of  New  Orleans. 

Sbc.  1.  Be  it  ordained  by  the  common  council  of  the  city  of  New  Or- 
leans, that  Francis  B.  Fleitas  shall  have  and  enjoy  for  the  period  of  twenty- 
fire  years  the  exclusive  right  and  privilege  of  using  the  public  spaces  on 
the  levee,  in  the  second  district  of  this  city,  between  Custom-house  and  St. 
Louis  streets,  commonly  known  as  the  Sugar  landing  —  said  spaces  being 
designated  on  a  plan  of  the  city  surveyor,  to  be  by  him  submitted  to  the 
committee  on  streets  and  landings  on  or  before  the  15th  day  of  September 
in  the  year  1869  —  for  the  purpose  of  erecting  and  constructing  thereon 
lire-proof  sheds  for  the  reception  and  shelter  of  sugar  and  molasses,  accord- 
ing to  the  plans  and  specifications  of  the  city  surveyor  on  the  day  aforesaid. 
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sheds  and  had  been  in  possession  thereof  ever  since;  that, 
save  and  except  these  sheds,  the  ground  between  the  front 

which  sheds,  with  such  arrangements  for  the  transaction  of  business  a* 
mi^y  be  convenient,  are  to  be  constructed  on  or  before  the  1st  day  of  No- 
vember, 1871,  unless  the  construction  be  interfered  with  or  prevented  by 
extraordinary  accident  or  calamity,  from  which  time  said  privilege  and 
right  is  to  commence  to  run ;  Provided,  tliat  said  Fleitas,  immediately  after 
the  passage  of  this  ordinance,  sliail  liave  the  right  to  enter  upon  and  use 
tlie  said  spaces  for  the  purposes  of  construction  as  aforesaid. 

Sec.  2.  Be  it  further  ordained.  Uiat  the  terms  and  conditions  on  which 
said  right  and  privilege  are  granted  are  the  following : 

1st.  Said  sheds  are  to  be  erected,  with  such  accommodations  and  con- 
veniences for  the  transaction  of  business  as  may  be  necessary,  by  said 
Fleitas,  at  his  own  cost,  and  free  of  expense  to  the  city  of  New  Orleans, 
and  during  the  existence  of  said  privilege  he  is  to  iLeep  said  sheds  in  good 
order  and  repair  at  his  own  expense. 

2d.  Said  Fleitas  Is  allowed  to  charge,  during  the  term  said  privilege  is 
to  last  under  the  provisions  of  this  ordinance,  a  sura  not  exceeding  twenty^ 
five  cents  on  every  hogshead  of  sugar,  and  fifteen  cents  on  every  barrel  of 
molasses,  sheltered  under  said  shed,  and  no  other  cliarge  for  shelter  is  to 
be  made,  unless  the  paclcages  aforesaid,  after  being  under,  cover,  shall 
change  hands;  then  he  is  allowed  to  charge,  each  and  every  time  such 
pacliage  changes  hands  while  under  cover,  fifteen  cents  for  each  hogshead 
of  sugar*  And  five  cents  for  each  barrel  of  molasses,  at  the  time  of  transfer; 
Provided,  that  this  last-mentioned  charge  is  to  be  paid  by  each  transferee^ 
or  purchaser,  and  shall  not  be  made  when  the  sugar  or  molasses  transferred 
or  sold  shall  be  removed  by  such  transferee  or  purchaser  on  the  same  day 
he  acquired  title ;  Provided  further,  that  sugar  and  molasses  In  other  pack- 
ages than  hogsheads  and  barrels  shall  be  subject  to  pro  rata  charges. 

8d.  That  said  Fleitas  shi^ll  pay  to  the  city  of  New  Orleans,  as  a  consid- 
eration for  said  privilege  during  the  term  aforesaid,  ten  per  centum  of  the 
gross  amount  of  charges  realized  for  shelter  on  each  hogshead  of  sugar 
and  each  barrel  of  molasses  placed  under  said  sheds,  the  said  per  cent  to  be 
paid  quarterly,  on  statements  rendered  under  oath  to  the  treasurer  of  the 
city  of  New  Orleans^  Provided,  that  said  sheds  and  the  revenues  or  Income 
derived  therefrom  or  from  said  privilege  shaU  not  be  subject  to  any  muni- 
cipal taxation  whatever  during  the  existence  of  said  privilege. 

4th.  In  addition  to  the  above  consideration,  the  said  sheds,  at  the  expi- 
ration of  said  term  of  twenty-five  years,  are  to  be  appraised  at  their  then 
cash  value  in  the  manner  following :  Oh^n  appraiser  to  be  appointed  by  the 
said  Fleitas  or  his  representatives,  succ^sors  or  assigns,  and  the  other  by 
the  city  of  New  Orleans.  In  case  of  disagreement,  the  two  thus  selected 
shall  call  in  a  third  disinterested  person  as  umpire ;  and  the  appraisement 
thus  made  shall  be  conclusive  and  binding  on  all  parties ;  and  the  city  of 
^ew  Orleans  shall  have  the  option  to  taise  said  sheds  at  one-half  of  said 
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row  of  booses  and  the  river  remained  open  and  unobstructed 
as  before ;  and  that  the  spaces  and  sheds  had  been  always  and 

appraised  value,  or  of  extending  the  privUeges  herein,  granted,  on  the  same 
terms  as  those  herein  specified,  for  the  further  period  of  fifteen  years, 
except  that  at  the  expiration  of  said  fifteen  years  said  sheds  are  to  revert 
to  the  city  In  fall  ownership,  free  of  all  cost  In  case  the  city  of  New 
Orleans,  within  three  months  after  the  expiration  of  said  twenty-five  years, 
shall  fail  or  refuse  to  appoint  an  appraiser,  it  shall  be  considered  as  having 
exercised  the  option  to  extend  the  privilege  aforesaid  for  fifteen  years 
longer ;  and  in  case  the  said  Fleitas,  his  representatives,  successors  or  as- 
signs, shall,  within  one  month  after  the  city  shall  have  appointed  its  ap- 
praiser, fail  or  refuse  to  appoint  an  appraiser  on  his  behalf,  the  city  shall 
have  the  right  of  appointing  two  additional  appraisers,  whose  appraisement 
shall  be  final,  and  said  Fleitas  shaU  receive  one-half  of  the  appraised  value 
of  said  sheds  from  the  city.  On  the  presentation  of  the  decision  of  the 
appraisers  provided  for  in  this  clause,  and  on  the  payment  of  the  said  one- 
half  of  the  said  appraised  value,  the  sheds  and  spaces  On  which  they  are 
erected  as  aforesaid  shall  be  surrendered  and  transferred  to  the  city  of 
New  Orleans. 

Sbc.  8.  Be  it  further  ordained,  that  the  city  of  New  Orleans  hereby  guar- 
antees to  said  Fleitas,  his  representatives,  Successors  or  assigns,  during  the 
term  of  his  privilege  and  its  extension,  the  following : 

1st.  The  undisturbed  possession  of  said  public  spaces  and  the  sheds 
thereon  erected. 

2d.  That  the  present  landing  for  sugar  and  molasses  shall  remain  where 
it  now  is  and  as  designated  on  the  plans  aforesaid. 

3d.  That  no  other  landing  for  sugar  and  molasses  shall  be  established  or 
allowed  for  the  city  or  port  of  New  Orleans. 

4tfa.  That  no  other  privilege  for  the  reception  and  shelter  for  sugar  or 
molasses  shall  be  aUowed  by  the  city. 

Sec.  4.  Be  it  further  ordained,  that,  in  case  the  sheds  erected  under  the 
provisions  of  this  ordinance  shall  not  be  of  sufficient  capacity  to  meet  the 
demands  of  increased  production,  or  the  requirements  of  commerce,  the  said 
Fleitas  shaU  have  the  right  to  increase  the  number  of  sheds,  said  additional 
sheds  to  be  erected  on  such  spaces  as  the  city  may  designate  and  on  such 
terms  as  may  be  agreed  on ;  Provided,  that  if  said  additional  sheds  are 
erected  within  ten  years  from  the  1st  November,  1871,  the  cost  thereof  is  to 
be  paid  by  the  said  Fleitas,  his  representatives,  successors  or  assigns ;  and 
said  additional  sheds  are  to  revert  to  the  city  at  the  expiration  of  twenty- 
five  years  from  the  date  of  construction,  on  the  same  terms  in  regard  to 
appraisement  and  the  option  to  extend  the  privilege  of  usin?  the  same  as  if 
the  said  additional  sheds  were  originally  constructed  under  this  ordinance, 
and  all  the  terms  and  stipulations  of  this  ordinance  shall  he  considered 
applicable  to  them  in  the  same  manner  and  to  the  same  extent  as  they  are 
herein  applied  to  the  original  sheds. 

VOL.  CXT.— 42 
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exclusively  used  to  receive  sugar  and  molasses  landed  from 
steamboats  and  other  vessels,  as  provided  in  the  ordinance  and 
lease. 

The  city  offered  evidence  tending  to  shovr  that  said  spaces 
were  essential  to  the  public  use  for  the  commerce  of  the  port 
to  receive  said  sugar  and  molasses.  The  Louisiana  Construc- 
tioti  Company  offered  evidence  tending  to  show  that  these 
spaces  were  not  necessary  for  public  uses,  and  were  not  used 
for  the  landing  of  the  sugar  and  molasses,  and  that  the  city 
exercised  no  control  over  the  sheds;  and  also,  to  show  the 
location  of  the  sheds,  offered .  in  evidence  a  modem  map  by 
which  it  ap^red  that  the  space  between  them  and  the  river 
was  about  one  hundred  and  fifty  feet,  and  was  open  to  the 
public  and  traversed  by  railroad  tracks.  It  was  admitted  that 
the  spaces  occupied  by  the  sugar  sheds,  as  well  as  the  space 
between  them  and  the  wharves,  were  alluvion. 

The  city  requested  the  court  to  instruct  the  jury  that  "  the 
character  of  locvs  pvhlicusy  impressed  upon  ground  within  the 
city  of  New  Orleans  devoted  to  public  use,  cannot  be  changed, 
except  by  an  act  of  the  legislature  of  the  State  authorizing 
said  change ;  and  hence  that  the  city  of  New  Orleans,  lyithout 
^ch  legislative  authority,  had  no  power  to  change  the  charac- 
ter df  a  locus  piMicaSy  and  thereby  make  said*  locus  pvUicus 
subject  to  seizure  and  sale  on  execution  for  the  debts  of  the 
city." 

The  city  also  requested  the  court  to  instruct  the  jury  that  if 
they  found  that  the  ground  seized  and  sold  on  the  execution 
issued  on  the  judgment  in  favor  of  the  Louisiana  Construction 

Ssc.  5.  Be  it  further  ordained,  that  said  Fleitas  shall  give  security  in  the 
sum  of  fifty  thousand  doUars  for  the  faithful  performance  of  the  stipula- 
tions herein  contained. 

Sbc.  6.  Be  it  further  ordained,  that  the  wharfinger  shaU  have  the  right, 
at  any  time  when  the  levee  is  encumbered,  to  enforce  the  now  existing  reg- 
ulations.. 

8rc.  7.  Be  it  further  ordained,  that  the  sheds  shall  not  be  located  nearer 
than  one  hundred  and  fifty  feet  to  the  present  wooden  work  or  wharves. 

Skc.  8.-  Be  it  further  ordained,  that,  if  at  any  time  the  city  should  desire 
to  open  or  extend  any  street,  the  privUege  'hereby  granted  shall  not  in  any 
manner  prevent  said  street  from  being  opened  or  extended. 
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Company  "  was  locus  jntblicus,  as  a  portion  of  the  public  levee 
of  this  city,  dedicated  to  the  common  use  of  the  inhabitants  of 
the  city,  to  serve  the  public  purposes  of  a  levee  and  landing 
place  for  the  sugar  and  molass^  brought  to  this  port  by  steam- 
boats and  other  vessels  navigating  the  Mississippi  Biver ;  and 
if  the  jury  find  that  in  1869  the  city  of  New  Orleans  leased 
said  spaces  for  the  term  of  twenty-five  years  under  ordinances 
of  the  city  council  and  the  contract  with  the  lessee  that  he 
should  erect  over  said  spaces  sugar  sheds  for  the  accommo- 
dation and  protection  of  the  aforesaid  sugar  and  molasses 
landed  f  roni  said  steamboats  and  other  vessels,  the  lessee  to 
have  the  right  to  collect  dues  upon  the  sugar  and  molasses 
deposited  under  said  sheds,  for  and  in  consideration  of  the 
accommodation  and  protection  afforded  by  said  sheds  to  said 
sugar  and  molasses,  the  city  to  be  paid  a  percentage  of  said 
dues  annually,  and  the  sheds  to  revert  and  belong  to  said  city 
at  the  end  of  said  lease,  as  appears  by  said  ordinances  and 
contract  in  evidence ;  and  if  the  jury  find  that  said  sheds  were 
so  constructed,  and  at  and  before  the  date  of  said  adjudica- 
tion, ever  since  1869,  the  said  spaces  of  ground  and  sheds 
were  used  for  said  purposes  and  for  no  other  purposes ;  then 
the  erection  of  said  sheds  upon  and  the  use  of  said  spaces,  as 
provided  by  said  contract  and  ordinances,  did  not  change  the 
character  of  said  spaces  as  part  of  the  public  levee  or  loctis 
ptiblicus,  and  make  said  spaces  and  sheds  over  them  liable  to 
seizure  and  sale  on  execution  for  the  debts  of  the  city,  and 
any  such  seizure  and  adjudication  was  illegal  and  passed  no 
title  to  the  purchaser." 

The  court  declined  to  give  either  of  the  instructions  re- 
quested, and  instead  thereof  instructed  the  jury  as  follows : 

"  The  space  upon  which  the  sugar  sheds,  the  reversion  of 
the  title  to  which  has  been  seized  under  a  writ  of  fieri  facias 
in  this  case,  was,  prior  to  August  14,  1869,  upon  the  undis- 
puted facts,  established  a  locus  ptiUicus. 

^^6y  the  undisputed  evidence  it  is  established  that  said 
space  was  a  portion  of  what  is  called  the  '  batture,'  which  is 
the  alluvial  land  between  that  portion  of  the  city  of  New 
Orleans  and  the  Mississippi  River,  and  was  a  locus  pitblicus 


Digitized  by  VjOOQIC 


«60  OCTOBER  TERM,  1890, 

Statement  of  the  Case. 

at  the  time  when  ]>>aisiana  was  acquired  by  the  United 
States. 

'*  There  is  no  doubt  of  the  correctness  of  the  general  propo- 
sition that  a  public  place  is  inalienable  except  by  the  sover- 
eign ;  but  a  public  place  which  is  a  portion  of  the  batture, 
according  to  the  well  settled  jurisprudence  of  this  State,  has  a 
distinctive  quality  impressed  upon  it,  and  may  be  withdrawn 
from  the  use  of  the  public  by  the  city.  This  qualification  is 
seen  to  be  a  public  Qecessity  when  we  consider  that,  by  the 
action  of  the  vast  stream  which  half  encircles  the  city,  the 
levees  may  be  so  widened  as  that,  unless  a  portion  of  them 
were  used  for  buildings  and  the  inhabited  city  extended  over 
them,  the  city  itself  would  possibly  be  left  at  an  inconvenient 
distance  from  the  river.  Accordingly  we  find,  both  in  the 
decisions  of  the  highest  tribunal  of  the  State  and  in  the  act  of 
the  legislature,  a  clear  recognition  of  the  authority  of  the  city 
to  withdraw  from  the  public  use  any4>ortion  of  the  batture 
which  it  deems  no  longer  necossary  to  be  held  for  that  pur- 
pose. 

^^  Therefore  the  court  instructs  you  that  it  was  lawful  for 
the  city  of  New  Orleans  to  withdraw  the  said  space  from  the 
public  and  to  make  it  private  property  while  it  was  a  lotm^ 
pvUicus.  The  fee  was  in  the  city  and  the  use  was  in  the 
public ;  and  the  question  of  fact  for  you  to  decide  is  whether 
the  city  did  not  by  the  contract  or  lease  of  the  date  of  August 
14, 1869,  withdraw  said  space  from  the  public  use  as  being  no 
longer  necessary  for  the  public. 

^^  It  is  to  be  observed  that  the  said  contract  gives  to  the 
grantee  or  lessee  Hhe  exclusive  right  of  using  the  public 
spaces,^  and  gives  to  him  ^  undisturbed  possession  of  said  pub- 
lic spaces  and  the  sheds  thereon  erected.'  Said  sheds  are  to  be 
for  the  purpose  of  storing  sugar  and  molasses.  There  is  no 
condition  or  requirement,  in  said  grant  or  lease,  which  requires 
the  grantee  or  lessee  to  receive  up  to  the  capacity  of  the  sheds 
the  sugar  and  molasses  of  any  person  offering,  or  which  pre- 
vents him  from  any  degree  of  discrimination;  that  is,  he  may 
store  the  products  of  one  man  and  refuse  those  of  another, 
although  his  store  is  not  full.    The  contract  reserves  a  royalty 
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as  a  rent.  The  possession  thus  granted  is  to  continue  for  the 
period  of  twenty-five  years.  The  contract  protected  the  pub- 
lic by  the  provision  that  ^  the  sheds  shall  not  be  located  nearer 
than  one  hundred  and  fifty  feet  to  the  present  wooden  work 
or  wharves.' 

"If  you  find  this  contract  was  executed  by  the  city  of  New 
Orleans  and  was  accepted  by  the  grantee  or  lessee,  and  that 
he  went  into  possession  at  the  time  of  its  execution,  and  ever 
since  remained  under  it  in  possession,  (and  there  is  no  dispute 
about  these  facts,)  then  the  court  instructs  you  there  has  been 
such  a  change  in  the  destination  of  the  property  in  question, 
such  a  withdrawal  of  it  from  the  public,  as  makes  it  property 
held  by  the  city  for  its  own  use  and  not  that  of  the  public, 
and  makes  its  reversion  liable  to  seizure  on  the  part  of  a  cred- 
itor of  the  city  of  New  Orleans,  and  your  venlict  would  be 
for  the  plaintiff  in  the  writ  and  against  the  intervener  and 
third  opponent." 

The  jury  returned  a  verdict  against  the  city,  on  which  judg- 
ment was  rendered;  and  the  city  duly  excepted  to  the  refusals 
to  instruct  as  requested,  and  to  the  instructions  given,  and 
sued  out  this  writ  of  error.  A  motion  to  dismiss  the  writ  of 
error,  on  the  ground  that  the  case  should  have  been  brought 
up  by  appeal,  was  overruled  at  a  former  term.     129  U.  S.  45. 

Mr,  Carleton  Sunt  and  Mr.  Henry  C.  Miller  for  plaintiff 
in  error. 

Mr.  K  Howdrd  McCdLeb  for  defendant  in  error. 

Mb.  Justice  Gray,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Upon  the  admitted  facts  of  this  case,  it  is  undisputed,  and 
indisputable,  that  the  spaces  of  land  in  question  were  origi- 
nally part  of  tfee  public  quay  or  levee  in  New  Orleans,  dedicate*^ 
to  public  use,  and,  in  the  phrase  of  the  law  of  Louisiana,  loctUi 
piMicus^  and  that  they  never  ceased  to  be  such,  so  as  to  be- 
come private  property  subject  to  be  taken  on  execution  for 
debt,  unless  by  force  of  the  ordinance  and  lease  of  the  city. 
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Civil  Code,  arts.  454  (445),  458  (449);  Mayor  v.  Magnon,  4 
Martin,  2 ;  Mayor  v.  Hopkins^  13  Louisiana.  326  ;  Neu>  Orleans 
dk  CarroUton  Railroad  v.  First  Mtcnir^'vn!uyj  7  La.  Ann.  148. 

Two  questions  have  been  argued :  First,  whether  the  city 
of  New  Orleans  had  power  to  dispose  of  the  land,  so  as  to 
change  its  destination  or  character  as  locus  publicus^  and  make 
the  land  its  own  private  property  ?  Second,  whether  the  city 
has  done  so? 

Upon  consideration  of  the  opinions  heretofore  delivered  by 
this  court  and  by  the  Supreme  Court  of  Louisiana,  the  solution 
of  the  first  question  appears  to  be  not  wholly  free  from  doubt. 
New  Orleans  v.  United  States^  10  Pet.  662 ;  Board  of  Liquida- 
tion V.  Louisville  dk  Nashville  Railroad^  109  U.  S.  221 ;  Pa^ck- 
wood  V.  Walden^  7  Martin  (N.  S.)  81 ;  Delabigarre  v.  Second 
Municipality^  3  La.  Ann.  230 ;  Parish  v.  Second  Municipality^ 
8  La.  Ann.  145.  See  al^o  New  Orleans  v.  Morris^  3  Woods, 
103 ;  Hart  v.  New  Orleans,  12  Fed.  Rep.  292.  We  abstain 
from  expressing  any  opinion  upon  that  question,  because  it  is 
unnecessary  to  the  decision  of  this  case,  inasmuch  as  we  are  of 
opinion  that,  if  the  city  had  the  power  contended  for,  it  has 
not  exercised  it. 

The  object  of  the  ordinance,  as  declared  in  its  title,  and 
recited  in  the  lease,  is  "  to  provide  for  the  shelter  and  protec- 
tion of  sugar  and  molasses  received  at  the  port  of  New 
Orleans."  By  the  terms  of  the  ordinance,  repeated  in  the 
lease,  the  city  grants  the  exclusive  right  for  twenty-five  years 
to  use  four  public  spaces,  designated  by  the  city  surveyor,  and 
not  nearer  than  one  hundred  and  fifty  feet  to  the  present 
wharves,  on  the  levee  commonly  known  as  the  Sugar  Landing, 
for  the  purpose  of  erecting  and  constructing  thereon  fire-proof 
sheds,  according  to  the  plans  of  the  city  surveyor,  for  the  re- 
ception and  shelter  of  sugar  and  molasses;  and  the  further 
right,  in  case  these  sheds  "  shall  not  be  of  sufficient  capacity 
to  meet  the  demands  of  increased  production,  or  the  require- 
ments of  commerce,'  to  erect  additional  sheds  on  spaces  to  be 
designated  by  the  city.  The  city  guarantees  to  the  lessee  that 
he  shall  have  undisturbed  possession  of  the  spaces  and  of  the 
sheds  erected  thereon  ;  that  the  sheds  and  the  revenues  derived 
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therefrom  shall  not  be  subject  to  municipal  taxation  during 
the  existence  of  the  privilege;  that  the  present  landing  for 
sugar  and  molasses  shall  remain  where  it  now  is,  as  designated 
on  the  plan  aforesaid ;  and  that  no  other  landing  for  sugar  or 
molasses,  or  privilege  for  its  reception  and  shelter,  shall  be 
established  or  allowed  by  the  city.  The  lessee  agrees  to  erect 
the  sheds,  '^  with  such  accommodations  and  conveniences  for  the 
transaction  of  business  as  may  be  necessary,"  and  to  keep  them 
in  repair,  at  his  own  expense ;  is  authorized  to  charge  certain 
prescribed  rates  on  each  hogshead  or  barrel,  or  other  package, 
of  sugar  or  molasses  sheltered  under  the  sheds ;  and  agrees  to 
pay  to  the  city  one-tenth  of  the  gross  amount  of  such  charges, 
and  to  give  security  in  the  sum  of  $50,000  for  the  faithful  per- 
formance of  the  contract.  It  is  further  provided  that  the 
wharfinger  shall  have  the  right,  at  any  time  when  the  levee  is 
encumbered,  to  enforce  the  now  existing  regulations ;  and  that 
the  privilege  granted  by  the  lease  shall  not  in  any  manner  pre- 
vent the  city  from  opening  or  extending  streets  at  its  pleasure* 
At  the  end  of  the  twenty-five  years,  the  city  is  to  have  the 
option  of  terminating  the  lease  and  taking  the  sheds  at  half 
their  appraised  value,  or  of  extending  the  lease  for  fifteen  years, 
at  the  end  of  which  the  sheds  shall  revert  to  the  city  free  of 
all  cost. 

Among  the  public  uses  for  which  the  quay  or  levee  was 
established,  and  to  which  it  was  devoted,  was  the  landing  of 
sugar  and  molasses  brought  by  the  Mississippi  Eiver  to  the 
port  of  New  Orleans  in  the  regular  course  of  commerce  and 
navigation.  The  real  and  the  declared  purpose  of  the  ordi- 
nance and  of  the  lease  was  to  secure  the  necessary  shelter  for 
the  sugar  and  molasses  so  brought  and  landed.  The  various 
stipulations  of  the  contract,  including  the  grant  to  the  lessee 
of  the  exclusive  use  of  the  sheds  and  of  the  spaces  under  them, 
and  the  exclusive  privilege  of  receiving  and  sheltering  sugar 
and  molasses  at  the  port,  were  intended  and  adapted  to  accom- 
plish this  purpose,  with  the  greatest  benefit  to  the  public,  and 
with  the  least  expense  to  the  city.  The  shelter  of  the  sugar 
and  molasses  from  the  weather  was  not  a  new  and  distinct 
use,  nor  in  any  sense  a  private  one,  but  was  incidental  to  the 
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principal  public  use  of  landing  these  articles  of  commerce. 
The  sheds  for.sheltering  the  goods  were  as  subserviCTit  tc 
the  public  use  of  the  quay,  as  the  wharves  for  landing 
them. 

The  provisions  requiring  the  lessee  to  erect  the  sheds  "  with 
such  accommodations  and  conveniences  for  the  transaction  of 
business  as  may  be  necessary,"  and  authorizing  him  to  erect 
additional  sheds,  in  case  those  first  erected  "  shall  not  be  of 
sufficient  capacity  to  meet  the  demands  of  increased  produc- 
tion, or  the  requirements  of  commerce,"  as  well  as  the  pro- 
vision defining  and  limiting  the  rates  which  he  may  charge 
for  sheltering  the  goods,  clearly  show  that  he  was  to  exercise 
a  qucLsi  public  employment,  and  was  charged  with  a  duty  of 
accommodating  the  public,  like  a  wharfinger,  a  warehouseman 
or  a  common  carrier,  and  had  no  right  to  refuse  to  shelter,  to 
the  reasonable  capacity  of  the  sheds,  the  sugar  or  molasses 
of  any  one  applying  to  him,  and  paying  him  the  prescribed 
rates. 

The  city  has  not  undertaken  to  alienate  or  sell  (he  ground 
under  the  sheds,  but  has  only  leased  it  for  a  term  of  years, 
reverting  at  the  end  of  that  term,  with  the  sheds  built  thereon, 
to  the  city  for  the  benefit  of  the  public.  The  ground  has  no 
more  ceased  to  be  devoted  to  the  public  use  by  the  making  of 
the  lease  and  the  erection  of  the  sheds,  than  if  the  city  had 
itself  built  and  managed  the  sheds  for  the  promotion  of  com- 
merce and  the  benefit  of  the  city  and  its  inhabitants. 

Moreover,  the  use  of  the  levee  for  the  equally  important 
public  use  of  a  highway  is  carefully  guarded  by  the  provisions 
that  the  sheds  shall  not  be  nearer  than  one  hundred  and  fifty 
feet  to  the  existing  wharves,  that  the  eigsting  regulations 
against  encumbering  the  levee  may  be  enforced  by  the  wharf- 
inger and  that  the  city  may  extend  existing  streets,  or  open 
new  ones,  notwithstanding  any  privileges  granted  by  this 
contract. 

Taking  all  the  provisions  of  the  lease  together,  we  are  of 
opinion  that  it  in  no  way  affected  the  character  of  the  spaces 
in  question  as  locus  publicus^  and  that  the  city  had  no  such 
private  interest  in  those  spaces,  or  in  the  sheds  built  u|>on 
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them,  as  could  be  seized  and  sold  on  execution  for  the  debts 
of  the  city. 

Decree  revereed,  and  case  remanded  with  directtona  to  eyUer 
judgment  for  the  city  of  New  Orleans, 

Mb.  JusnoB  Bbeweb  and  Mb.  Justics  Bbown  took  no  part 
in  the  decision  of  this  case. 


THE  LATE  CORPORATION  OF  THE  CHURCH 
OF  JESUS  CHRIST  OF  LATTER-DAY  SAINTS 
V.  UNITED  STATES. 

ROMNEY  V.  UNITED  STATES. 

APFEAL8  FBOM  THE  8UPBEMB  COUBT  OF  THE  TEBBTTOBY  OF  UTAH. 

Not.  606,  n6.     Dedd«d  Mty  10. 1890.  —  Beported  136  U.  S.  1.  -  Deeree  entered  Mty  35,  1801. 

The  court  now  orders  a  decree  entered  in  this  case,  for  which  purpose  it  was 
reserved  at  the  last  term.  See  Mormon  Church  v.  United  States,  136 
U.  S.  1,  66. 

Decbee. 

The  decree  entered  in  this  case  on  the  19th  day  of  May, 
1890,  having  been  set  aside  by  an  order  of  the  court  made  on 
the  23d  day  of  May,  1890,  it  is  now  upon  further  consideration 
ordered,  adjudged  and  decreed,  that  the  decree  of  the  Supreme 
Court  of  the  Territory  of  Utah  be  affirmed  with  the  following 
modification,  that  is  to  say:  that  the  seventh  clause  of  said 
decree  be  changed  and  modified  so  as  to  read  as  follows: 

[7th.  And  the  court  does  further  adjudge  and  decree  that 
the  late  corporation  of  the  Church  of  Jesus  Christ  of  Latter- 
Day  Saints  having  become  by  law  dissolved  as  aforesaid,  there 
did  not  exist  at  its  dissolution,  and  do  not  now  exist,  any 
trusts  or  purposes  within  the  objects  and  purposes  for  which 
said  personal  property  was  originally  acquired,  as  hereinbefore 
set  out,  whether  said  acquisition  was  by  purchase  or  donation, 
to  or  for  which  said  pei^sonalty  or  any  part  thereof  could  be 
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used,  or  to  which  it  could  be  dedicated,  that  were  and  ardinot, 
in  whole  or  in  part,  opposed  to  public  policy,  good  morab  and 
contrary  to  the  laws  of  the  United  States ;  and  furthermore, 
that  there  do  not  exist  any  natural  persons  or  any  body,  asso- 
ciation  or  corporation  who  are  legally  entitled  to  any  portion 
of  said  personalty  as  successors  in  interest  to  said  Church  of 
Jesus  Christ  of  Latter-Day  Saints,  and  the  said  personal  prop- 
erty has  devolved  to  the  United  States ;  and  not  being  law- 
fully applicable  to  the  purposes  for  which  it  was  originally 
dedicated  or  acquired,  and  to  which,  at  the  commencement  of 
this  suit,  it  was  being  devoted  by  the  said  corporation  and  its 
controlling  authorities,  the  same  ought  to  be  limited  and 
appointed  to  such  charitable  uses,  lawful  in  their  character, 
as  mky  most  nearly  correspond  to  those  to  which  it  was  origi- 
nally destined,  to  be  ascertained  and  defined  (unless  in  the 
meantime  Congress  should  otherwise  order)  by  reference  to 
a  master  for  due  examination,  inquiry  and  report  thereon, 
subject  to  the  approval  of  the  court;  and  to  be  established, 
administered  and  carried  out  in  such  manner  and  according 
to  such  scheme  as  may  be  suggested  and  reported  by  said 
master  and  approved  by  the  court.  It  is  further  ordered  and 
decreed  that  until  the  ascertainment  and  determination  of 
such  uses  and  the  adoption  of  such  scheme,  and  until  direction 
be  taken  for  the  ultimate  funding  or  investment  of  the  said 
personal  property  for  the  purposes  aforesaid,  the  receive 
appointed  in  this  cause  do  continue  in  the  custody  and  charge 
thereof,  with  all  accumulations,  subject  to  the  further  order 
of  the  court,  and  (conjointly  with  the  rents  and  income  of  the 
real  estate)  to  the  payment  of  the  costs  and  expenses  of  this 
proceeding  and  of  the  receivership  aforesaid.  The  reference 
herein  provided  for  to  be  made  by  a  separate  order.] 

Whereupon  it  is  considered,  adjudged  and  decreed  that  the 
cause  be  remanded  to  the  Supreme  Court  of  the  Territory  of 
Utah,  with  directions  to  modify  its  decree  as  herein  directed, 
and  to  take  such  further  proceedings  as  to  law  and  justice 
may  appertain  in  conformity  with,  the  opinion  of  this  court 
delivered  dh  this  appeal  at  the  lllst*t6xm  o^  the  court. 

Per  Mb.  Justice  Bradley. 

May  25, 1891. 
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CASES  ADJUDGED  IN  THE  SUPREME  COURT 
OF  THE  UNITED  STATES  AT  OCTOBER  TERM, 
1890,  NOT  OTHERWISE  REPORTED,  INCLUDING 
CASES  DISMISSED  IN  VACATION  PURSUANT  TO 
RULE  28. 


No.  437.  AcKLEY  V.  Huntington.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Kentucky. 
July  3,  1890:  Dismissed,  pursuant  to  the  28th  rule.  Mr. 
C.  B.  Simrall  for  appellant.  Mr.  Wm.  M.  Ramsey  and  Mr. 
Lomrence  MasoweU^  Jr.^  for  appellee. 


No.  845.  Acme  Hat  Habvestbr  Company  v.  Martin. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois.  April  24, 1891 :  Dismissed,  with 
costs,  on  motion  of  Mr.  J.  H.  Peirce  for  appellant.  Mr. 
George  P.  FisJier,  Jr.^  Mr.  J.  E.  Peirce  and  Mr.  Oeorge 
Ha/rding  for  appellant.    Mr.  L.  L.  Bond  for  appellees. 


No.  83.  Adams  v.  Hbisel.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Ohio.  No- 
vember 13, 1890 :  Dismissed,  with  costs,  pursuant  to  the  10th 
rule.  Mr.  Arthur  v.  Briesen  for  appellants.  Mr.  E.  Sowers 
for  appellee.  ^__ 

No.  237.  Adler  v.  Tower.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Maryland.  November 
26,  1890:  Dismissed,  per  stipulation.  Mr.  Sebastian  Brown 
for  appellants.    Mr.  Frederick  P.  Fish  tor  appellee. 


No.  647.    Allbn  v.  Halliday.    Appeal  from  the  Circuit 
Court  of  the  United  S^tes  for  the  Eastern  District  of  Arkan- 
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sas.  April  6, 1891 :  Dismissed,  with  costs,  per  stipulation,  on 
motion  of  Mr.  A.  H.  Garland  .for  appellee.  Mr.  John  M. 
Moore  for  appellants.  Mr.  A.  H.  Garland  and  Mr.  H.  J. 
May  for  appellee.  

Ko.  236.  Abchbb  v.  Abnd.  '  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the 'Eastern  District  of  Missouri. 
March  19,  1891 :  Dismissed,  with  costs,  pursuant  to  the  10th 
rule. ;  'Mr.  J.  M.  H.  Burgett  for  appellant.  No  appearance 
for  appellees.  

No.  1572.  Ard  v.  Brandon.  Error  to  the  Supreme  Cour( 
of  the  State  of  Kansas.  December  8, 1890 :  Docketed  and 
dismissed,  with  costs,  on  motion  of  Mr^  A.  B.  Browne  for 
defendant  in  error.  

No.  240.  Arnhbim  v.  Corn.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  March  20,  1891:  Dismissed,  with  costs,  pursuant  to 
the  10th  rule.  Mr.  F.  H.  Betta  for  appellant.  Mr.  G.  M. 
Plympton  for  appellees.     

No.  241.  Arnhbim  v.  Bosbnbaum.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  March  20,  1891 :  Dismissed,  with  costs,  pursuant  to 
the  10th  rule.  Mr.  F.  H.  BetU  for  appellant.  Mr.  G.  M. 
Plympton  for  appellee.      

No.  1742.  Arnhbim  t).  Finster.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  April  30,  1891 :  Docketed  and  dismissed,  with  costs, 
on  motion  of  Mr.  G.  M.  Plympton  for  appellees. 


No.  166.  Aethur's  Executors  v,  Wilkinson.  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York.  March  2, 1891 :  Judgment  affirmed,  with  costs 
and  interest,  per  stipulation  of  counsel.     Mr.  Attorney  General 
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for  plaintiffs  in  error.    Mr.  A.  W.  Griswold,  Mr.  S.  F.  Phillips 
and  Mr.  Frederic  D.  ilcKenney  for  defendants  in  error. 


No.  181.  AsFiNWALL  Manufactubing  Company  v.  Gill. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey.  January  29, 1891 :  Dismissed,  with 
costs,  pursuant  to  the  10th  rule.  Mr.  Frcmcis  Forbes  for 
appellant.    No  appearance  for  appellees. 


No.  837.  Atlantic  and  Pacific  Railroad  Company  v.  Lb- 
suBUR.  Appeal  from  the  Supreme  Court  of  the  Territory  of 
Arizona.  October  21,  1890 :  Dismissed,  with  costs,  on  motion 
of  Mr.  A.  B.  Browne  for  appeUant.  Mr.  -4..  T.  Britton^  Mr. 
A.  B.  Browne  and  Mr.  W.  C.  Hazeldvne  for  appellant.  Mr. 
David  Turpie  for  appellee. 


No.  120.  BABBrrr  v.  Clark.  Error  to  the  Supreme  Court 
of  the  State  of  Ohio.  October  27, 1890 :  Dismissed,  with  costs, 
pursuant  to  the  16th  rule,  on  motion  of  Mr-  James  Lowndes 
for  defendant  in  error.  Mr.  John  C.  Zee  for  plaintiff  in  error. 
Mr.  James  Lowndes  for  defendant  in  error. 


No.  732.  Babson  v.  Robertson.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
November  3, 1890  :  Judgment  reversed,  with  costs,  and  ca!|i8e 
remanded  with  directions  to  grant  a  new  trial  on  motion  \of 
Mr.  Assistant  Attorney  General  Mati^y  for  defendant  in  errqr. 
Mr.  Edward  Hartley  and  Mr.  Walter  H.  Coleman  for  plain- 
tiff in  error.    Mr.  Attorney  General  for  defendant  in  error. 


No.  218.    Bakbr  v.  Talbott.    Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.    January  30,  1891 :  Dismissed, 
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with  costs,  pursuant  to  the  10th  rule,  and  renianded  to  the 
Supreme  Court  of  the  State  of  Montana.  Mr.  Hiram  Knovdles 
for  plaintiff  in  error.  Mr.  Walter  E.  Smith  for  defendants  in 
error. 

No.  1524.  Ballin  v.  Magone.  Error  to  the  Cirouit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
April  27, 1891 :  Judgment  reversed,  with  costs,  by  consent  of 
counsel  for  defendant  in  error,  who  confessed  error,  and  cause 
remanded  to  be  proceeded  in  according  to  law  and  justice,  on 
motion  of  Mr.  Assistant  Attorney  Oeneral  Maury  for  defend- 
ant in  error.  Mr.  Stephen  G.  Clarice  and  Mr.  Edwin  B. 
Smith  for  plaintiffs  in  error.  Mr.  Attorney  Oeneral  for  de- 
fendant in  error. 

No.  1009.  Babnby  v.  Benda.  Error  to  the  Cirouit  Court 
of  the  United  States  for  the  Southern  District  of  New  Yoric. 
April  17, 1891 :  Judgment  reversed,  with  costs,  by  consent  of 
counsel  for  defendants  in  error,  and  cause  remanded  to  be  pro- 
ceeded in  according  to  law  and  justice,  on  motion  of  Mr.  S.  F. 
Phillips  for  defendants  in  error.  Mr.  Attorney  Oeneral  for 
plaintiff  in  error.  Mr.  A.  W.  Oriswold  and  Mr.  S.  F.  PhU- 
lips  for  defendants  in  error. 


No.  426.  Barney  v.  Hurlbut.  No.  427.  Barney  v.  Curtis. 
Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York.  March  2,  1891:  Judg- 
ments affirmed,  with  costs  and  interest,  per  stipulation  of 
counsel.  Mr.  Attorney  Oenei^al  for  plaintiffs  in  error.  Mr. 
A.  W.  Oriswold,  Mr.  S.  F  Phillips  and  Mr.  Frederic  D. 
McKenney  for  defendant  in  error. 


No.  986.  Barney  v,  Kaupe.  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York. 
January  12,  1891 :  Dismissed,  with  costs,  on  motion  of  Mr. 
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Aitamey  General  for  plaintiff  in  error.  J?r.  Attorney  Gen- 
eral for  plaintiff  in  error.  Mr.  A.  W.  Griewold  Mr.  S.  F. 
PhUlipSyOXid  Mr.  Frederic  D.  McKenney  for  defendants  in 
error. 

No.  1000.  Bakney  v.  Tombs.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
January  12,  1891 :  Dismissed,  with  costs,  on  motion  of  Mr. 
AUamey  General  for  the  plaintiff  in  error.  Mr.  Attorney 
General  for  plaintiff  in  error.  Mr.  S.  F.  Phillips^  Mr.  A.  W. 
Grievx>ld  and  Mr.  Frederic  D.  McKenney  for  defendants  in 
error. 

No.  270.  Babtels  v.  Redfield,  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
March  30, 1891 :  Dismissed,  with  costs,  on  motion  of  Mr.  S.  F. 
Phillips  for  plaintiffs  in  error.  Mr.  A.  W.  Griewold^  Mr. 
S.  F.  Phillipe  and  Mr.  Frederic  D.  McKenney  for  plaintiffs 
in  error.    Mr.  Attorney  General  for  defendants  in  error. 


No.  259.  Babtlett  v.  Pabkeb.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Illi- 
nois. August  7, 1890 :  Dismissed  pursuant  to  the  28th  rule. 
Mr.  Fdtoin  W.  Keightiy  for  appellants.  Mr.  E.  A.  West  for 
appellees. 

No.  194.  Seal  v.  Mubbat.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22,  1891 :  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  George  F.  Edmunds  for  plain- 
tiffs in  error.  Mr.  George  F  Edmunds  and  Mr.  Hiram 
Knowles  for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for 
defendant  in  error. 

No.  506.  Bean  v.  Clabk.  Appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  New  York. 
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August  15, 1890 :  Dismissed  pursuant  to  the  28th  rule.  Mr. 
E.  E.  Woody  Mr.  Edward  Boyd  and  Mr.  Thomcta  J.  Pringle 
for  appellant.    Mr.  JR.  If.  Parkinson  for  appellees. 


No.  1729.  Bbbbb  v.  United  States.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Middle  District  of  Alabama. 
April  27,  1891 :  Docketed  and  dismissed,  on  motion  of  Mr. 
Solicitor  General  for  the  defendant  in  error. 


No.  1010.  Benda  v.  Baeney.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
April  17,  1891 :  Dismissed,  with  costs,  on  motion  of  Mr.  S.  F. 
PhiUipa  for  plaintiffs  in  error.  Mr.  A.  W.  Grtswold  and  Mr. 
S.  F.  Phillips  for  plaintiffs  in  error.  Mr.  Attorney  General 
for  defendant  in  error. 

No.  204.  Bbbnabd  v.  Muebay.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22,  1891 :  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  George  F.  Edmunds  for 
plaintiffs  in  error.  Mr.  George  F.  Edmunds  and  Mr.  Siram 
Knowles  for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for 
defendant  in  error. 

No.  904.  Bebkheimeb  v.  Eobbbtson.  £rror  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  May  11,  1891 :  Judgment  reversed,  with  costs,  and 
cause  remanded  to  be  proceeded  in  according  to  law  and  jus- 
tice, on  motion  of  Mr.  Assistant  Attorney  General  Maury  for 
the  defendant  in  error,  who  confessed  error.  Mr.  Carles 
Curie  and  Mr.  Stephen  G.  Clarke  for  plaintiffs  in  error.  Mr. 
Attorney  General  for  defendant  in  error. 


No.  921.    BiBDSEYE  V.  NicKEBsoN.    No.  922.    Bikdseye  v. 
EooEBs.    Error  to  the  Circuit  Court  of  the  United  States  for 
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the  Western  District  of  Texas.  April  27, 1891 :  Dismissed  for 
the  want  of  jarisdiction,  per  stipulation,  in  the  record  in  Ko. 
920,  to  abide  the  decision  in  Birdseye  v.  Schaeffer  et  al.  (No. 
920).  Mr.  Bethd  Cocpwood  and  Mr.  John  Hwnooch  for  plain- 
tiffs in  error. 

No.  784.  Bliss  v.  Hughes.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Kentucky.  July  3, 
1890:  Dismissed  pursuant  to  the  28th  rule.  Mr.  Lawrence 
Maawelly  Jr.,  and  Mr.  Wm.  M.  Bamsey  for  appellants.  Mr. 
C.  jB.  JSimrall  for  appellee 


No.  782.  Buss  v.  MoMiohabl.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Kentucky.  July 
3, 1890:  Dismissed  pursuant  to  the  28th  rule.  Mr.  Zawrenoe 
MaaweUy  Jr.,  and  Mr.  Wm.  M.  Rameey  for  appellants.  Mr. 
C.  B.  Sim/roll  for  appellee. 


No.  495.  BoDABT  V.  Sohell's  Exboutobs.  Error  to  the 
Circuit  Court  of.  the  United  States  for  the  Southern  District 
of  New  York.  March  2,  1891:  Dismissed,  with  costs,  per 
stipulation  of  counsel  Mr.  A.  W.  Qriswold,  Mr.  S.  F.  Phil- 
lips and  Mr.  Frederic  D.  MoKenney  for  plaintiff  in  error. 
Mr.  Attorney  Oeneral  for  defendants  in  error. 


No.  132.  Bonk  v.  Thbashbb.  Error  to  the  Supreme  Court 
of  the  State  of  Iowa.  December  8,  1890:  Dismissed,  with 
costs,  per  stipulation,  on  motion  of  Mr.  P.  Henry  Smyth  for 
plaintiff  in  error.  Mr.  P.  Henry  Smyth  for  plaintiff  in  error. 
Mr.  W.  E.  Blake  and  Mr.  S.  W.  Packard  for  defendants  in 
error. 

No.  212.  Bowes  v-  Murray.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22,  1891 :  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
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of  Montana,  on  motion  of  Mr,  George  F.  Edmunds  for  plain- 
tiff in  error.  Mr.  Oeorge  F.  Edmunds  and  Mr,  Hiram 
Knowles  for  plaintiff  in  error.  Mr.  Walter  H.  Smith  for  de- 
fendant in  error.  

No.  5.  Bradford  v.  Miller.  Error  to  the  Supreme  Court 
of  Ihe  Di^rict  of  Columbia.  October  21,  1890:  Dismissed, 
with  costs,  pursuant  to  the  10th  rule.  Mr.  JR.  D.  Mussey  for 
plaintiff  in  error.    Ko  appearance  for  defendant  in  error. 


No.  70.  Brown  v.  Hazard.  Appeal  fronl  the  Supreme 
Court  of  the  Territory  of  Washington.  November  10, 1890: 
Dismissed,  with  costs,  pursuant  to  the  10th  rule,  and  cause 
remanded  to  the  Supreme  Court  of  the  State  of  Washington. 
Mr.  Lewnder  Holmes  for  appellants.  Mr.  A.  H.  Odrland  and 
Mr.  W.  W.  Upton  for  appdlee. 


No.  292.  BucKSTAFF  V.  Miles.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  Nebraska. 
December  16,  1890:  Dismissed,  with  costs,  per  stipulation. 
Mr.  C.  8.  Montgomery  for  plaintiff  in  error.  Mr.  J.  M.  Wool- 
worth  for  defendant  in  error. 


No.  187.  BuAL  V.  Murray.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22,  1891:  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  George  F.  Edmunds  for  plain- 
tiffs in  error.  Mr.  George  F.  Edmunds  and  Mr.  Hiram 
Knowles  for  plaintiffs  in  error.  Mr.  WdUer  H.  Smith  for 
defendant  in  error. 

No.  387.  Cable  Tramway  Company  of  Omaha  v.  Omaha 
Horse  Railway  Company  of  the  Cmr  of  Omaha.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  District  of 
Nebraska.    March  24,  1891 :  Dismissed,  with  costs,  per  stipu- 
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lation.    Mr.  J.  C.  Cowin  for  appellant.    Mr.  O.  E.  Prtichett 
for  appellee.  

No.  162.  Caksley  v.  Travis.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  January  21, 1891 :  Dismissed,  with  costs,  pursuant  to 
the  10th  rule.  Mr.  Samud  T.  Smith  for  appellant.  Mr. 
C.  A.  Collins  for  appellees. 


No.  337.  Central  Iowa  Railway  Company  v.  Pibrob. 
Error  to  the  Superior  Court  of  the  State  of  Iowa.  April  22, 
1891 :  Dismissed,  with  costs,  pursuant  to  the  10th  rule.  Mr. 
Anthony  C.  Daly  for  plaintiff  in  error.  No  appearance  for 
defendants  in  error.  

No.  764.  Central  Pacific  Railroad  Company  v.  Untfed 
States.  Appeal  from  the  Court  of  Claims.  November  21, 
1890 :  Dismissed,  on  motion  of  Mr.  Joseph  K  McDonald  for 
appellant.  Mr.  Joseph  E.  McDonald  and  Mr.  Joseph  K. 
McCamimon  for  appellant.  Mr.  Attorney  General  and  Mr. 
JSolicitor  General  for  appellee. 


No.  1706.  Cha3B  v.  Massachusetts  Home  Missionary  Soci- 
ety. Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  Distript  of  Illinois.  April  8,  1891:  Docketed 
and  dismissed,  with  costs,  on  motion  of  Mr.  C.  K.  Offield  for 
appellee.  

No.  741*  Cheney  v.  Hughes.  Error  to  the  Circuit  Court 
di  the  United  States  for  the  District  of  Nebraska.  January  5, 
1891 :  Dismissed,  with  costs,  on  motion  of  Mr.  William  A. 
McKenney  for  plaintiff  in  error.  Mr.  C.  E.  Magoon  and  Mr. 
WHliam  A.  McKenney  for  plaintiff  in  error.  No  appearance 
for  defendants  in  error.     ^ 

No.  1273.  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company  v.  Daly.    Error  to  the  Circuit  Court  of  the  United 
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States  for  the  District  of  Minnesota.  October  3, 1890 :  Dis- 
missed, pursuant  to  the  28th  rule.  Mr,  Cha/rles  E.  Flandrau 
for  plaintiff  in  error.  Mr.  A.  B.  Jackson  for  defendant  in 
error.  

Chinese  Cases.  [The  titles^  of  these  oases  are  printed  in  the 
margin.]  Appeals  from  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  California.  March  16, 1891 :  Dis- 
missed, pursuant  to  the  10th  rule.  Mr.  S.  G.  HUhom^  Mr. 
J.  J.  Scrivner  and  Mr.  Thomas  D.  Riordan  for  appellants. 
Mr.  Attorney  General  for  appellees. 


Chinese  Cases.  [The  titles' of  these  oases  are  printed  in 
the  margin.]     Appeals  from  the  Circuit  Court  of  the  United 

>  No.  662.  Won  Ken  Hong  v.  United  States.  No.  668.  Leong  We  v.  United 
States,  No.  602.  Lue  Wing  v.  UniUd  States.  No.  603.  Gun  Sin  Han  v. 
United  States.  No.  604.  Mar  Hai  Yung  w  UnHed  States.  No.  6j6.  Horn 
Dai  Qitongv.  UniUd  States.  No.  606.  Quack  Ah  Ship  v.  United  States.  No. 
607.  Leong  Choy  v.  United  StaUs.  No.  608.  Wong  Tsue  Jo  v.  United  StateM. 
No.  609.  Horn  Yee  Ling  v.  UniUJ  States.  No.  610.  Wong  Ah  Yick  v. 
United  States.  No.  611.  Day  Kim  Dung  v.  United  States.  No.  612.  Mock 
Gee  V.  United  States.  No.  613.  Fong  Jong  v.  United  States.  No.  614.  Bing 
Cheong  v.  United  States.  No.  616.  Wong  Gun  v.  United  States.  No.  616. 
Liew  Guas  Neioy  v.  United  States.  No.  617.  Kong  Gim  v.  United  States.  No. 
618.  Tow  Ngee  y.  United  States.  No.  686.  Mar  We  Jing  v.  United  States. 
No.  687.  Mar  Lick  Yew  v.  United  States.  No.  650.  Yee  Quong  Lin  v.  United 
StaUs.  No.  661.  Yee  Quong  Nuey  v.  United  States.  Na  662.  Wong  Li  Lip 
V.  UfiiUd  States.  No.  663.  Jung  Dok  Jim  v.  United  States.  No.  664.  Wong 
Tu  Choy  V.  United  States.  No.  656.  Wong  You  Choy  v.  United  States.  No. 
666.  Chin  Qui  Far  v.  United  States.  No.  667.  Wong  Qui  Fong  v.  United 
States.  No.  668.  Poon  Chuck  Bee  v.  United  States.  No.  669.  Lee  Sing  Suey  v. 
UniUd  StaUs.  No.  660.  Loui  Dew  Chong  v.  UniUd  States.  No.  661.  Loui 
Lin  Gak  v.  United  States.  No.  662.  Lem  Dor  Ang  v.  United  StaUs.  No. 
668.  Gee  Kum  Sue  v.  UniUd  States.  No.  664.  Lee  Ah  Doo  v.  United  States. 
No.  666.  Ching  Tai  Quong  v.  United  States.  No.  666.  Mack  Sew  Heong  v. 
United  StaUs.  No.  667.  Gun  Hong  Sue  v.  United  States.  No.  668.  Chung 
Ping  Wo  v.  United  States.  No.  678.  Tom  Ah  Fong  v.  United  States.  No. 
679.  Choy  Yow  Yee  v.  United  States.  No.  680.  Wo  Quan  Goon  v.  United 
StaUs.  No.  681.  Jeong  Kee  v.  United  States.  No.  1609.  Yee  Hoy  Jung  v. 
United  States. 

«No.  632.  Hot  Quong  Pok  v.  United  States.    No.  688.  Pun  Choy  v.  United 
States.    No.  634.    Chan  Bing  Chan  t.  United  States.    No.  635.  Lee  Sick  t. 
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States  for  the  Northern  District  of  California.  May  11, 1891 : 
Decrees  affirmed.  Mr,  J.  J,  Scrivner  for  appellants.  Mr. 
Attorney  General  for  appellees. 


No.  820.  City  of  Chanute  v.  Trader.  Error  to  the  Cir- 
cuit Court  of  Uie  United  States  for  the  District  of  Kansas. 
November  25, 1890:  Dismissed,  with  costs,  on  motion  of  Mr. 
J.  W.  Cary  in  behalf  of  counsel  for  plaintiff  in  error.  Mr. 
George  H.  Peck  for  plaintiff  in  error.  No  appearance  for 
defendant  in  error. 

No.  209.  Cohen  v.  Murray.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22,  1891 :  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  George  F.  Edmunds  for  plain- 
tiffs in  error.  Mr.  George  F.  Edmunds  and  Mr.  Hiram 
Knowlee  for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for  de- 
fendant in  error. 

No.  215.  Cohen  v.  Murray.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22,  1891 :  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  George  F.  Edmunds  for  plain- 
tiffs in  error.  Mr.  George  F.  Edmunds  and  Mr.  Hiram 
Knowles  for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for  de- 
fendant in  error. 

No.  1436.  Cole  v.  United  States.  Appeal  from  the  Su- 
preme Court  of  the  District  of  Columbia.  April  13,  1891: 
Bemanded  to  said  Supreme  Court  for  such  further  proceedings 
as  to  that  court  shall  seem  meet,  upon  the  application  of  either 
party.     Mr.  M.  F.  Morris  and  Mr.  George  C.  Ha^elton  for 

United  States.  No.  639.  Tang  Do  v.  United  States.  No.  040.  Lee  Kwan  v. 
United  States,  No.  041.  Lie  Cheong  v.  United  States.  No.  642.  Lui  Hok 
Chue  v.  United  States.  No.  1413.  Leong  Kum  Ping  v.  United  States.  No. 
1415.    Tang  Wing  v.  United  Slates. 
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appellant.     Mr.  Attorney  General  and  Mr,  Solicitor  Oeneral 
for  appellee.  

No.  250.  CoTZHAUSEN  V.  Kbrtino.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Wiscon- 
sin. March  30, 1891 :  Judgment  affirmed,  with  costs  and  inter- 
est. Mr,  Enoch  Totten  and  Mr,  F,  W,  Cotzhausen  for  plaintiff 
in  error.    No  appearance  for  defendant  in  error. 


No.  242.  Crocker  v.  Cutter  Tower  Company.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts.  March  20,  1891 :  Dismissed,  with  costs, 
pursuant  to  the  10th  rule.  Mr.  Thomas  H,  Talbot  and  Mr.  C. 
H.  Drew  for  appellant.    Mr,  F.  C,  Somes  for  appellee. 


No.  256.  CuRTiss  V.  Hurd.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
March  25,  1891 :  Dismissed,  with  costs,  pursuant  to  the  lOtb 
rule.  3fr.  John  E.  BurrxU  for  appellant.  No  appearance  for 
appellee.  

No.  257.  Cdrtiss  v,  Hurd.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
March  25,  1891 :  Dismissed,  with  costs,  pursuant  to  the  lOth 
nile.  Mr,  John  E,  Burrill  for  appellant.  No  appearance  for 
appellee. 

No.  206.  Davis  v.  Murray.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22,  1891 :  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr,  George  F,  Edmunds  for  plain- 
tiff in  error.  Mr.  George  F,  Edmunds  and  Mr.  Hiram 
Knowles  for  plaintiff  in  error.  Mr,  Walter  H,  Smith  for 
defendant  in  error.  

No.  211.  Dellenoer  v.  Murray.  Error  to  the  Supreme 
Court  of  the  Territory  of  Montana.    January  22, 1891 :  Dis- 
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missed  with  costs,  and  remanded  to  the  Supreme  Court  of  the 
State  of  Montana,  on  motion  of  J/r.  Oeorge  F.  Edmunds  for 
plaintiffs  in  error.  Mr.  Oeorge  F.  Edmunds  and  Mr.  Hiram 
KnowUs  for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for  de- 
fendant in  error.  

No.  100.  Detroit  Lubricator  Company  v,  Lunkenheimer. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan.  July  11,  1890:  Dismissed  pur- 
suant to  the  28th  rule..  Mr,  A.  P.  Hodges  for  appellant.  Mr. 
C.  M.  Peck  and  Mr.  E.  W.  Rector  for  appellee. 


No.  210.  DovENSPECK  V.  Murray.  Error  to  the  Supreme 
Court  of  the  Territory  of  Montana.  January  22,  1891 :  Dis- 
missed, with  costs,  and  remanded  to  the  Supreme  Court  of  the 
State  of  Montana,  on  motion  of  Mr.  Oeorge  F.  Edmunds  for 
plaintiffs  in  error.  Mr.  Oeorge  F.  Edmunds  and  Mr.  Hiram 
Enowles  for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for  de- 
fendant in  error. 

No.  17.  EisN^jR,  Administrator  v.  Tarrant.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York.  March  2, 1891 :  Dismissed  per  stipulation 
of  counsel.  Mr.  Nathaniel  Myers  for  appellant.  Mr.  C.  A. 
Peabody  for  appellees. 

No.  332.  Ewart  Mandfacturino  Company  v.  Moline 
Malleable  Iron  Company.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Illinois. 
April  17,  1891 :  Dismissed,  with  costs,  pursuant  to  the  10th 
rule.  Mr.  Charles  K.  Offield  for  appellant.  No  appearance 
for  appellees.  

No.  691.  Fauch^  v.  Schell's  Executors.  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of 
New  York.  March  2,  1891 :  Dismissed,  with  costs,  per  stipu- 
lation of  counsel.     Mr.  A.  W.  OriswUd^  Mr.  S.  F.  Phillips 
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and  Mr,  Frederic  D,  McK&iiney  for  plaintiffs  in  error.    Mr. 
AttoTmey  General  for  defendants  in  error. 


No.  1215.  Fellows  v.  Walker.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Ohio. 
May  25,  1891 :  bismissed,  with  costs,  per  stipulation  .of  coun- 
sel. Mr.  John  H.  Doyle  and  Mr.  Stevenson  Burke  for  appel- 
lants. Mr.  W.  H.  A.  Read  and  Mr.  Clarence^  Brovm  for 
appellees.  

No.  28.  Ferguson  v.  Dent.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Tennessee. 
October  21,  1890:  Dismissed,  with  costs,  pursuant  to  the  19th 
rule.  Mr.  T.  B.  Edgington  for  appellants.  Mr.  D.  H.  Poatan 
and  Mr.  L.  W.  Finlay  (or  appellees. 


No.  208.  First  National  Bank  of  Butte  v,  Murray. 
Error  to  the  Supreme  -Court  of  the  Territory  of  Montana. 
January  22,  1891 :  Dismissed,  With  costs,  and  remanded  to  the 
Supreme  Court  of  the  State  of  Montana,  on  motion  of  Mr. 
Oeorge  F.  Edmunds  for  plaintiffs  in  error.  Mr.  George  F. 
Edmunds  and  Mr.  Hiram,  Knowles  for  plaintiffs  in  error. 
Mr.  Walter  IT.  Smith  for  defendant  in  error. 


No.  1690.  FiTTON  V.  Taylor.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Vermont. 
April  22,  1891:  Dismissed,  with  costs,  pursuant  to  the  16th 
rule,  on  motion  of  Mr.  WtlUam  W.  Stickney  for  iappellee. 
Mr,  Joel  C.  Baker  for  appellant.  Mr.  William  W.  Stickney 
for  appellee.  

No.  131.  Florang  v.  Craig.  Error  to  the  Supreme  Court 
of  the  State  of  Iowa.  December  8,  1890:  Dismissed,  with 
costs,  per  stipulation,  on  motion  of  Mr.  P.  Henry  Smyth  for 
plaintiffs  in  error.  Mr.  P.  Henry  Smyth  for  plaintiffs  in  error. 
Mr.  W.  E.  Blake  and  Mr.  S.W.  Packard  for  defendant  in  error. 
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No.  216.  Foster  v.  Murray.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  30,  1891 :  Dismissed, 
with  costs,  pursuant  to  the  10th  rule,  and  remanded  to  the 
Supreme  Court  of  the  State  of  Montana.  Mr,  O.  W.  Stapleton 
and  Mr.  J,  C.  Robinson  for  plaintiffs  in  error.  Mr.  Walter  H. 
Smith  for  defendant  in  error. 


No.  1635.  Gary  v,  Muhlhauser.  Error  to  the  Circuit 
Oourtof  the  United  States  for  the  Northern  District  of  Ohio. 
April  2,  1891 :  Dismissed,  with  costs,  on  motion  of  Mr.  Solic- 
itor  General  for  the  plaintiff  in  error.  Mr.  Attorney  General 
for  plaintiff  in  error.    No  appearance  for  defendants  in  error. 


No.  1584.  Gibbons  v.  Bishop.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Flor- 
ida. January  7,  1891 :  Docketed  and  dismissed,  with  costs, 
on  motion  of  Mr.  A.  G.  Middle  for  appellee. 


No.  1452.  Glenn  v.  Sumner.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  North  Caro- 
lina. March  2,  1891 :  Dismissed,  with  costs,  by  the  plaintiff 
in  error.  Mr.  Charles  Marshall  for  plaintiff  in  error.  Mr.  S. 
F.  Phillips  for  defendant  in  error. 


No.  350.  Good  v.  Bailey.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Pennsylvania. 
April  24,  1891 :  Dismissed,  with  costs,  pursuant  to  the  10th 
rule.  Mr.  Edwin  H.  Brotvn  for  appellant.  Mr.  W.  H.  DooUttle 
for  appellees.  

No.  245.  Green  v.  People  op  Colorado  ex  rel.  Marsh. 
Error  to  the  Supreme  Court  of  the  State  of  Colorado.  March 
23,  1891 :  Dismissed,  with  costs,  on  the  motion  of  the  plaintiff 
in  error.  .  Mr.  Thomas  A.  Green  for  plaintiff  in  error.  Mr. 
L.  8.  Dixon  for  defendants  in  error. 
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No.  249.  GuNTHEB  V.  Ottawa  Botple  and  Flint  Glass 
CJoMPANY.  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Wisconsin.  November  26,  1890 : 
Dismissed,  per  stipulation.  Mr.  F.  W.  Cotzhauaen  for  plain- 
tiffs in  error.    Mr.  Hiram  T.  Oilbert  for  defendant  in  error. 


No.  988.  Haddock  v.  Wbioht.  Error  to  the  Supreme 
Court  of  the  State  of  Florida.  October  21,  1890:  Dismissed, 
with  costs,  on  motion  of  Mr.  James  Lowndes  for  plaintiff  in 
error.  Mr,  James  Lowndes  for  plaintiff  in  error.  Mr.  J.  C. 
Cooper  for  defendants  in  error. 


No.  200.  Hamilton  v.  Mubrat.  Error  to  the  Supreme 
Court  of  the  Territory  of  Montana.  January  22, 1891 :  Dis- 
missed, with  costs,  and  remanded  to  the  Supreme  Court  of 
the  State  of  Montana,  on  motion  of  Mr.  Oeorge  F.  Edmunds 
for  plaintiffs  in  error.  Mr.  George  F.  Edmunds  and  Mr. 
Hiram  Knowles  for  plaintiffs  in  error.  Mr.  Walter  H.  Smitk 
for  defendant  in  error. 

No.  ii02.  Hamilton  v.  Murray.  Error  to  the  Supreme 
Court  of  the  Territory  of  Montana.  January  22,  1891 :  Dis- 
missed, with  costs,  and  remanded  to  the  Supreme  Court  of  the 
State  of  Montana,  on  motion  of  Mr,  George  F.  Edmunds  Jot 
plaintiff  in  error.  Mr.  George  F.  Edmimds  and  Mr.  Hiram 
Knowles  for  plaintiff  in  error.  Mr.  Walter  H.  Smith  fbr. 
defendant  in  error. 


No.  207.  Hamilton  v.  Mcrray.  Error  to  the  Supreme 
Court  of  the  Territory  of  Montana.  January  22,  1891 :  Dis- 
missed,  with  costs,  and  remanded  to  the  Supreme  Court  of  the 
Stato  of  Montana,  on  motion  of  Mr.  George  F.  Edmunds^  for 
plaintiffs  in  error.  Mr.  George  F.  *  Edmunds  and  Mr.  Hiram 
Knowles  for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for 
defendant  in  error. 
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No.  243.  Hancock  Inspirator  Company  v.  Laxly.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois.  March  20,  1891 :  Dismissed,  with  costs, 
pursuant  to  the  10th  rule.  Mr.  Cfiauncey  Smith  for  appellant. 
Mr.  Hector  T.  Fenton  and  Mr.  H.  Mason  for  appellee. 


No.  197.  Hanswirth  v.  Murray.  Error  to  the  Supreme 
Court  of  the  Territory  of  Montana.  January  22,  1891 :  Dis- 
missed, with  costs,  and  remanded  to  the  Supreme  Court  of 
the  State  of  Montana,  on  motion  of  Mr.  George  F.  Edmunds 
for  plaintiffs  in  error.  Mr.  George  F,  Edmunds  and  Mr. 
Hiram  Knowles  for  plaintiffs  in  error.  Mr.  Walter  H.  SmiHi 
for  defendant  in  error. 

No.  198.  Hanswirth  v.  Murray.  Error  to  the  Supreme. 
Court  of  the  Territory  of  Montana.  January  22, 1891 :  Dis- 
missed, with  costs,  and  remanded  to  the  Supreme  Court  of  the 
State  of  Montana,  on  motion  of  Mr.  George  F.  Edmunds  for 
plaintiffs  in  error.  Mr.  George  F.  Edmunds  and  Mr.  Hiram 
Knowles  for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for  de- 
fendant in  error. 

No.  203.  Hauser  v.  Murray.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22,  1891 :  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  George  F.  Edmunds  for  plain- 
tiffs in  error.  Mr.  George  F.  Edmunds  and  Mr.  Hiram  Knowles 
for  plaintiffs  in  error.  Mr.  Waltef  H  Smith  for  defendant  in 
errqr. 

No.  283.  Henderson  v.  Central  Passenger  RaiCJioad 
'Company.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky.  January  15,  1891 :  Dis- 
missed, per  stipulation,  on  motion  of  Mr.  Alexander  P.  Hum- 
phrey for  appellant.  Mr.  Alexander  P.  Humphrey  for  appel- 
lant.    Mr.  George  M.  Dqvie  for  appellee. 
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Ko.  1730.  Hendbbsok  v.  Lasateb.  Error  to  the  United 
States  Court  for  the  Indian  territory.  April  27,  1891: 
Docketed  and  dismissed  with  costs,  on  motion  of  Mr.  John 
Johns  for  defendant  in  error^ 


No.  123.  Herb  t;.  Bradley.  Error  to  the  Supreme  Court 
of  the  District  of  Columbia.  July  15, 1890:  Dismissed,  pur- 
suant, to  the  28th  rule.  Mr.  Enoch  Totten  for  plaintiff  in  error. 
Mr.  lUginald  Fendall  for  defendants  in  error. 


No.  865.  Hilton  v.  Otoe  County  National  Bank.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Nebraska.  April  30,  1891 :  Dismissed,  with  costs,  pursuant 
to  the  10th  rule.  Mr.  J.  H.  Ames  for  appellant  No  appear- 
ance for  appellees. 

No.  108.  HousATONio  Bailboad  Company  v.  Grisssll. 
Error  to  the  Supreme  Court  .of  the  Stat^  of  Connecticut. 
December  2,  1890:  Dismissed,  with  costs,  pursuant  to  the 
10th  rule.  Mr.  M.  W.  Seymour  for  plaintiff  in  error.  No 
appearance  for  defendant  in  error. 


No.  874.  BLoYT  v.  Walls.  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Western  Dis^ict  of  Michigan.  Au- 
gust 27,  1890:  Dismissed,  pursuant  to  the  28th  rule.  Mr. 
D.  S.  BaU  for  plaintiffs  in  error.  Mr.  Joseph  H.  Chandler 
for  defendants  in  error. 


No.  295.  Humphreys  v.  MoEissook,  Reoeiver,  etc.  Appeal 
from  the  Circuit  Court  of  the  United  States  fw  the  Southern 
District  of  Iowa.  December  10, 1890 :  Dismissed,  with  costs, 
on  motion  of  Mr.  Wells  H.  Blodgett  for  appellants.  Mr. 
Th(mas  n.  Hvhbafd  and  Mr.  Wells  JB.  Blodgett  for  appel- 
lants.   No  appearance  for  appellee. 
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No.  432.  IsELiK  V.  Schbll's  Executors.  Error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
New  York.  March  2, 1891 :  Dismissed,  with  costs,  per  stipu- 
lation of  counsel.  J/r.  A.  W.  Ortswold,  Mr.  S.  F,  PhiUipa 
and  Mr.  Frederic  D.  McKenney  for  plaintiff  in  error.  Mr. 
Attorney  Oeneral  for  defendants  in  error. 


No.  195.  Jacobs  v.  Murray.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22, 1891:  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  George  F.  Edmunds  for  plain- 
tiffs in  error.  Mr.  George  F.  Edmunds  and  Mr.  Hiram 
Knowles  for  plaintiffs  in  error.  Mr.  Walter  H.  &m/ith  for 
defendant  in  error. 

No.  183.  J.  L.  MoTT  Iron  Works  ,u  Cassidt.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York.  January  29,  1891 :  Dismissed,  with 
costs,  pursuant  to  the  10th  rule.  Mr.  Fra/ncis  Forbes  for  ap- 
pellant.   Mr.  Arthur  v.  JBriesen  for  appeUees. 


No.  182.  J.  L.  JIoTT  Iron  WoRis  v.  S.  Ejrm.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey.  January  29,  1891 :  Dismissed,  with  costs, 
pursuant  to  the  10th  rule.  Mr.  FraffuAe  Forbes  for  appellant. 
Mr.  Causten  Broume  for  appellees. 


No.  947.  Johnston  v.  Eobertsoj^.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  May  11,  1891 :  Judgment  reversed,  with  costs,  and 
cause  remanded  to  be  proceeded  in  according  to  law  and  jus- 
tice, on  motion  of  Mr.  Assistant  Attorney  General  Maury  for 
the  defendant  in  error,  who  Confessed  error.  Mr.  Stephen  G. 
Clarke^  Mr.  E.  B.  Smith  and  Mr.  Chmies  Curie  for  plain- 
tiff in  error.    Mr.  Attorney  General  for  defendant  in  error. 


Digitized  by  VjOOQIC 


686  OCTOBER  TERM,  1890. 

Cases  not  Otherwise  Reported. 

No.  1508.  JuGiRO  V.  Brush,  Agent,  etc.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York.  November  24,  1890:  Decree  affirmed,  with 
costs,  on  the  authority  of  £x  parte  Kemmler,  136  U.  S.  436. 
Mr.  Roger  M,  Sherman  for  appellant.  Mr.  Charles  F.  Tabor 
for  appellee  

No.  381.  KIensler  v.  Cohn.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Missouri. 
Decembers,  1890:  Dismissed  with  costs,  per  stipulation.  Mr. 
Alexander  Graves  for  plaintiff  in  error.  Mr.  J.  H.  McGowan 
for  defendant  in  eri*or.       

No.  1563.  Kingston  Coal  Company  v.  Myers  et  al.  Error 
to  the  Supreme  Court  of  the  State  of  Pennsylvania.  Novem- 
ber 24,  1890 :  Docketed  and  dismissed,  with  costs,  on  motion 
of  Mr.  William  A.  McKenney  for  defendants  in  error. 


No.  361.  Kleinsohmidt  v.  Second  National  Bank  op 
Helena.  Error  to  the  Supreme  Court  of  the  Territory  of 
Montana.  April  29,  1891:  Dismissed,  with  costs,  pursuant  to 
the  10th  rule,  and  cause  remanded  to  the  Supreme  Court 
of  the  State  of  Montana.  Mr.  E.  W.  Toole  and  Mr.  William 
Wallace^  Jr.^  for  plaintiffs  in  error.  No  appearance  for  de- 
fendant in  error.  

No.  156.  Laino  t?.  Fertig.  Append  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Ohio.  Janu- 
ary 19, 1891 :  Dismissed,  with  costs,  pursuant  to  the  10th  rule. 
Mr.  Edward  L.  Taylor  for  appellants.  No  appearance  for 
appellees.  • 

No.  328.  Landesman  v.  Jonassen.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  April  16, 1891 :  Dismissed,  with  costs,  pursuant  to  the 
10th  rule.  Mr.  M.  B.  Philipp  foe  appellant  No  appearance 
for  appellees. 
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No.  217.  Lavell  v.  Murray.  Error  to  the  Supreme  Ck>urt 
of  the  Territory  of  Montana.  January  30, 1891 :  Dismissed, 
with  costs,  pursuant  to  the  10th  rule,  and  remanded  to  the 
Supreme  Court  of  the  State  of  Montana.  Mr.  G.  W.  Stccpleton 
and  Mr.  J.  C.  Robinson  for  plaintiflfs  in  error.  Mr.  Walter  H. 
Smith  for  defendant  in  error. 


No.  260.  Leland  v.  Central  National  Bank  op  the  Cmr 
OP  New  York.  Error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  New  Jersey.  March  26,  1891 :  Judgment 
affirmed,  with  costs  and  interest.  Mr.  Spencer  L.  Sillier  for 
plaintiff  in  error.    Mr.  John  Linn  for  defendant  in  error. 


No.  261.  Leland  t;.  Central  National  Bank  of  the  Cmr 
OF  New  York.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey.  March  26, 1891 :  De- 
cree affirmed,  with  costs  and  interest.  Mr.  Spencer  L.  EiUier 
for  appellant.    Mr.  John  Linn  for  appellee. 


No.  1173.  Lewis  v.  Board  of  County  Commissioners  of 
Comanche  County,  Kansas.  Error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kansas.  September  30, 
1890 :  Dismissed  pursuant  to  the  28th  rule.  Mr.  W.  H. 
lioaeington  and  Mr.  A.  L.  Williams  for  plaintiff  in  error. 
Mr.  O.  Clemens  for  defendant  in  error. 


No.  190.  Lewis  v.  Murray^  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22,  1891 :  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  George  F.  Edmwnds  for  plain- 
tiffs in  error.  M^f.  George  F.  Edmunds  and  Mr.  Hiram 
Knowles  for  plaintiffs  in  error.  Mr.  Walter  E.  Smith  for 
<lefendants  in  error. 


Digitized  by  VjOOQIC 


688  OCTOBER  TERM,  1890. 

Cases  not  Otherwise  Reported. 

,  No.  1527.  Long  v.  Thateb.  Appeal  from  the  Supretne 
Court  of  the  United  States  for  the  Western  District  of  Mis- 
souri. October  27,  1890 :  Docketed  and  dismissed,  with  costs^ 
on  motion  of  Mr.  William  A.  McKermey  for  the  appellee. 


No.  291.  Louisville  and  Nashville  Railroad  Compaht  v. 
Eentuokt  Central  Railboad  Compaht.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  District  of  Ken- 
tucky. March  10,  1891:  Dismissed,  with  costs,  per  stipula- 
tion of  counsel,  on  motion  of  Mr.  James  Lowndes  in  behalf 
of  counsel!  Mr.  Walter  Evans  for  appellant.  Mr.  Williafn 
M.  jRamsey  and  Mr.  T.  W.  Bullitt  for  appellees. 


No.  1525.  Maoonb  v.  Balun.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
April  27, 1891 :  Dismissed,  with  costs,  on  motion  of  3fr.  ABsUt- 
ant  Attorney  General  Mdury  for  plaintiff  in  error.  Mr.  Attor- 
ney General  for  plaintiff  in  Brror.  Mr.  Stephen  G.  Clarke  and 
Mr.  Edwin  B.  Smith  for  defendants  in  error. 


No.  367.  Mallat  v.  Root.  Appeal  from  the  Circuit  Court 
of /the  United  States  for  the  Western  District  of  Missouri. 
April  30,  1891 :  Dismissed,  with  costs,  pursuant  to  the  10th 
rule.  Mr.  J.  S.  Botsford  for  appellant.  No  appearance  for 
appellee.  

No.  73.  Martin  v.  Pond.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Minnesota.  Septem- 
ber 8, 1890 :  Dismissed,  pursuant  to  the  28th  rule.  Mr.  E.  M. 
Wilson  and  Mr.  A.  B.  Jackson  for  appellant.  Mr.  George  B^ 
Toung  for  appellee.  

No.  326.  May  v.  McKee.  Appeal  from  the  Circuit  Court 
of*  the  United  States  .for  the  Eastern  District  of  Pennsylvania. 
August  22, 1890 :  Dismissed,  pursuant  to  the  28th  rule:  Mr. 
J.  C.  Ffaley  for  appellants.    Mr.  C.  0.  Cole  for  appellees, 
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No.  178  and  No.  179.  Matob  sra  of  the  Onr  of  Houston 
V.  Fazbnbb.  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Texas.  August  30,  1890:  Dis- 
missed, pursuant  to  the  28th  rule.  Mr.  ff.  F.  Ring  for  plain- 
tiffs in  error.  Mr.  E.  H.  Farrar  and  Mr.  E.  B.  KrutUehmtt 
for  defendants  in  error. 

No.  1392.  MoCoBMioK  Hasvbsteb  Maohinb  Company  v. 
Minneapolis  Habvestbb  Wo^tKS.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Minnesota. 
March  2,  1891:  Dismissed,  per  stipulation  of  counsel.  Mr. 
R.  H.  Parkinson  for  appellant.  Mr.  John  R.  Bennett  for 
appellee. 

No.  189.  McNamaba  v.  Mubrat.  Error  to  the  Supreme 
Court  of  the  Territory  of  Montana.  January  22, 1891 :  Dis- 
missed, with  costs,  and  remanded  to  the  Supreme  Court  of  the 
State  of  Montana,  on  motion  of  Mr.  George  F.  Edmunds  for 
plaintiffs  in  error.  Mr.  George  F.  Edmunds  and  Mr.  Hiram 
Knawles  for  plaintiffs  in  error.  Mr.  Walter  E.  Smith  for 
defendant  in  error. 

No.  282.'  Mbbbitt  v.  Molleb.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
March  23,  1891:  Dismissed,  with  costs,  on  motion  of  Mr. 
Attorney  General  for  plaintiff  in  error.  Mr.  Attorney  General 
for  plaintiff  in  error.    No  appearance  for  defendants  in  error. 


No.  953.  Mexican  National  Eailroad  Company  v.  Cab- 
PENTEB.  Error  to  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Texas.  April  13,  1891 :  Dismissed, 
with  costs,  per  stipulation,  on  motion  of  Mr.  W.  Hallett 
Phillips  for  the  defendant  in  error.  Mr.  Charles  C.  Beaman 
and  Mr.  Thomas  W.  Dodd  for  plaintiff  in  error.  Mr.  W. 
EaUett  Phillips  for  defendant  in  error. 
VOL.  cxL— 44 
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No.  316.  MrLLKB  v.  Edgbbton.  Error  to  the  Supreme 
Court  of  the  District  of  Columbia.  April  16, 1891 :  Dismissed, 
with  costs,  pursuant  to  the  16th  rule,  on  motion  of  Mr.  Asiisi- 
cmt  Attorney  General  Maurm  for  defendants  in  error.  Mr. 
Mdirri%  S,  Miller  for  plaintiff  in  error.  Mr.  Attorney  General 
for  defendants  in  error.      

No.  45.  Miller  v.  Thompson.  Appeal  from  the  Circuit 
Court  of  the  United  States  io^  the  Northern  District  of 
Georgia.  October  31,  1890 :  Dismissed,  with  costs,  pursuant 
to  the  19th  rule.  Mr.  J.  Carroll  Payne  for  appellant.  Mr. 
W.  T,  Tiirnbull  for  appellee. 


No.  697.  Minneapolis  Km>  St.  Louis  Eailw^y  Company 
V.  State  op  Minnesota  €x  rel.  Cnr  of  Minneapolis.  Error 
to  the  F<3rtirth  Judicial  District  Court  of  Hennefnn  County, 
Minnesota.  Novep^er  26,  1890:  Dismissed,  with  costs,  per 
stipulation.  Mr.  J.  .D.  SpHnger  for  plaintiff  in 'error.  Mr. 
B.^D.  EuBBell  lor  defendant  in  error. 


No.  205.  Morris  7).  Murbat.  Error  to  the  Supreme  Court 
qf  the  Territol^y  of  Montana.  January  22,  1891 :  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  George  F.  JSdmunds  for  plain- 
tiffs in  error.  Mr^ «  George  F.  EdnvwndB  and  Mr.  Hiram 
KnotvleB  for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for  de- 
fendant in  ercor.  

No.  89.  New  American-  File  Company  v.  Nicholson  File 
Company.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island.  November  19, 1890 : 
Dismissed,  per  stipulfttion.  Mr.  C%awn<?ey  ^SmiYA  for  appellant 
Mr,  W.  H.  Thurston  for  appellee. 


No.  30.    New  Enoland  Mortgage  SEOxTRrrY  Company  v. 
Grooves.    Appeal  from  the  Circuit  Court  of  the  United  States 
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for  the  District  of  Oregon.  October  22,  1860:  Dismissedy 
with  costs,  pursuant  to  the  19th  rule.  Mr.  J.  D.  CampbeU  for 
appellant.    No  appearance  for  appellees. 


No.  1180.  New  York  and  NEwEjeroLAiffD  Railroad  Com- 
pany V.  Woodruff.  Error  to  the  Supreme  Court  of  Errors  of 
the  State  of  Connecticut.  December  19, 1890:  Dismissed,  per 
stipulation,  on  motion  of  Mr.  Simeon  E.  Baldwin  for  plaintiff 
in  error.  Mr.  Simeon  E.  Baldwin  for  plaintiff  in  error.  Mr. 
Henry  C.  JRobinson  for  defendants  in  error. 


No.  1365.  New  York  and  New  England  Bailroad  Com- 
pany V.  Woodruff.  Error  to  the  Superior  Court  of  Hartford 
County,  State  of  Connecticut.  December  19,  1890:  Dis- 
missed, per  stipulation,  on  motion  of  Mr.  Simeon  E.  Baldwin 
for  plaintiff  in  error.  Mr.  Simeon  E.  Baldwin  for  plaintiff  in 
error.    Mr.  Henry  C.  Bobinsonior  defendants  in  error. 


No.  196.  MissLER  V.  Murray.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22,  1891 :  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  Q-eorge  F.  Edmunds  for  plain- 
tiff in  error.  Mr.  Q-eorge  F.  Edmunds  and  Mr.  Hiram  Knowles 
for  plaintiff  In  error.  Mr.  Walter  H.  Smith  for  defendant 
in  error.  

No.  1704.  Nybladh  v.  Haterius.  Error  to  the  Circuit 
Court  of  the  United  Stat^  for  the  Northern  District  of  lUi- 
nois.  April  7, 1891:  Docketed  and  dismissed,  with  costs,  on 
motion  of  Mr.  John  Paul  Jones  for  the  defendants  in  error. 


No.  1548.  Oakland  Electric  Light  and  Motor  Company 
V.  Keith.  Error  to  the  Circuit  Court  of  the  United  States  for 
the  Norther-  district  of  California.    November  10,  1890: 
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Docketed  and  dismissed,  with  oostB,  on  motion  of  Mr.  John 
Bidaut  for  defendant  in  error. 


No.  63.  O'Bbyan  v.  Sbnteb.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Arkansas. 
November  10, 1890 :  Judgment  affirmed,  with  costs,  and  inter- 
est. Mr.  S.  F.  Clark  and  Mr.  J.  M.  Moore  for  plaintiffs  in 
error.  Mr.  U.  M.  Bo$e  and  Mr.  Q-.  B.  Boss  for  defendants  in 
error.  

No.  397.  Omaha  Hobse  Railway  Compaht  v.  Cable  Tbam- 
WAT  CoHPAKY.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska.  March  24,  1891 :  Dis- 
missed, with  costs,  per  stipulation.  Mr.  O-.  E.  Pritehett  for 
appellant    Mr.  J.  C.  Oowin  for  appellee. 


No.  1372.  Okb  Distillino  Appabatus,  by  A.  Wbhblb^ 
Claimant  v.  Unitbd  States.  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Ohio.  Novem- 
ber 10,  1890 :  Dismissed,  per  stipulation,  on  motion  of  Mr. 
Attorney  General  for  defendant  in  error.  Mr.  Q-eorge  H. 
Lothrop  for  plaintiff  in  error.  Mr.  Attorney  Gf-eneral  and  Mr. 
Alphonso  Mart  for  defendant  in  error. 


No.  188.  Owsley  v.  Muebay.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  30, 1891 :  Dismissed, 
with  costs,  pursuant  to  the  lOth  rule,  and  remanded  to  the 
Supreme  Court  of  the  State  of  Montana.  Mr.  JS.  W.  Toole  for 
plaintiff  in  error.    Mr.  Walter  E.  Smith  for  defendant  in  error. 


No.  1335.  Pacific  Expbess  Company  v.  McDowell.  Error 
to  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Texas.  January  5,  1891 :  Judgment  affirmed,  with 
costs  and  interest,  by  a  divided  court.    Mr.  Sawnie  Bobereon 
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and  Mr.  C.  A,  OiUberson  for  plaintiff  in  error.    Mr.  WiUianiA. 
MeKmney  for  defendant  in  error. 


No.  419.  Pacific  Express  Company  v.  Pickabd,  Cguptbol- 
<LKSL  Error  to  the  Supreme  Court  of  the  State  of  Tennessee. 
March  13, 1891 :  Judgment  reversed,  with  costs,  by  consent  of. 
counsel  for  defendants  in  error,  who  confessed  error,  and 
cause  remanded  to  be  proceeded  In  according  to  law  and  jus- 
tice. Mr.  R.  J.  Morgan  and  Mr.  L.  B.  McFarland  for  plaintiff 
in  error.    Mr.  Q-eorge  W.  Pickle  for  defendants  in  error. 


No.  571.  Paoifio  Hail  Steamship  Company  v.  O'Eoumob. 
Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  California.  September  22-,  1890:  Dismissed, 
pursuant  to  the  28th  rule.  Mr.  Milton  Andros  for  plaintiff  in 
error.    Mr.  W.  W.  Morrow  for  defendant  in  error. 


No.  173.  Paillakd  v.  Jaoot.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  November  26, 1890 :  Dismissed  per  stipulation.  Mr. 
Paul  Goepel  for  appellants.  Mr.  Arthur  v.  Briesen  for  ap- 
pellees. 

No.  163.  Peak  v.  Swindle.  Error  to  the  Supreme  Court 
of  the  State  of  Texas.  January  21,  1891 :  Dismissed,  with 
costs,  pursuant  to  the  10th  rule.  Mr.  B.  C.  Foster  for  plaintiff 
in  error.    No  appearance  for  defendants  in  error. 


No.  1306.  Pease  v.  RnoHiE.  Error  to  the  Supreme  Court 
of  the  State  of  Illinois.  November  6, 1890 :  Dismissed,  with 
costs,  on  motion  of  Mr.  Henry  A.  Gardner  in  behalf  of 
counsel  for  plaintiffs  in  error.  Mr.  &  S.  Oregory^  Mr.  Wm. 
M.  Booth  tod  Mr.  James  8:  Harlan  for  plaintiffs  in  error. 
No  appearance  for  defendants  in  error. 
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No.  278.  Pennsylvania  Railboad  Oompany  v.  Lauohlik. 
Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey.  March  30, 1891 :  Dismissed,  per  stipula- 
tion. Mr.  J.  JB.  Vredenhurgh  for  plaintiff  in  error.  Mr.  Cort- 
landt  Parker  for  defendant  in  error. 


No.  1109.  People  op  the  State  op  New  York  ex  rd. 
TnoMAB  0.  Platt  v.  Wemple.  Error  to  the  Supreme  Court  of 
the  State  of  New  York.  December  2,  1890 :  Dismissed,  per 
stipulation.  Mr.  W.  W.  MaeFarlcmd  for  plaintiff  in  error. 
Mr.  Charles  F.  Tabor  for  defendant  in  error. 


No.  1588.  Phelps  t;.  Elliott.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  March  23,  1891:  Dismissed,  with  costs,  except  the 
cost  of  printing  the  record  and  the  clerk's  fees  in  connection 
theirewith.  Mr.  Edward  Lander  for  appellant.  Mr.  John 
Sdden  and  Mr.  William  O.  Choate  for  appellees. 


No.  386.  Plano  Manupacturino  Company  v.  Graham;  Ap- 
peal from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois.  March  18,  1891:  Decree 
reversed,  without  cost  to  either  party,  in  this  court,  and  cause 
remanded  with  directions  to  dismiss  the  bill  of  complaint  at 
complainant's  cost,  per  stipulation  of  counsel.  Mr.  L.  L. 
Cdbum  and  Mr.  J.  M.  Thacher  for  appellant.  Mr.  Ephraim 
Banning  and  Mr.  Thomas  A.  Banning  for  appellees. 


No.  600.  Pools  v.  West  Point  Butter  and  Cheese  Associa- 
tion. Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Nebraska.  March  24,  1891 :  Dismissed,  per 
stipulation,  on  motion  of  Mr.  John  W.  Cary  in  behalf  of  coun- 
sel. Mr.  W.  C.  Goudjf  for  appellants.  Mr.  Elihu  Root  for 
appellees. 
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No.  192.  Reins  v,  Murray.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montanai  January  22,  1891 :  Dismissed^ 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  George  F,  EdninndB  for  plain- 
tiffs in  error.  Mr.  Q-earge  F.  Edmunds  and  Mr.  Hiram  Kwwles 
for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for  defendant  in 
error. 


No.  193.  Richardson  t;.  MuRRAr.  Error  to  the  Supreme 
Court  of  the  Territory  of  Montana.  January  22, 1891 :  Dis- 
missed, with  costs,  and  remanded  to  the  Supreme  Court  of  the 
State  of  Montana,  on  motion  of  Mr.  0-eorge  F.  Edmunds  for 
^plaintiffs  in  error.  Mr.  George  F.  Edmunds  and  Mr.  Hiram 
Knowles  for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for  de- 
fendant in  error. 

No.  213.  RoAOH  t;.  Murray.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  33, 1891 :  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State  of 
Montana,  on  motion  of  Mr.  George  F.  Edmunds  for  plaintiff 
in  error.  Mr.  George  F.  Edmunds  and  Mr.  Hiram  Knowles  for 
plaintiff  in  error.    Mr.  Walter  H.  Smith  for  defendant  in  error. 


No.  451.  Robertson  v.  Herrman.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of 'i^'ew 
York.  May  11,  1891:  Dismissed,  with  costs,  on  motion  of 
Mr.  Assistant  Attorney  General  Maury  for  plaintiff  in  error. 
Mr.  Attorney  General  for  plaintiff  in  error.  Mr.  E.  B.  Smith 
for  defendants  in  error. 


No.  1386.  Robertson  v.  Patitrel.  Error  to  the  Cinmit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  May  11,  1891:  Dismissed,  with  costs,  on  motion  of 
Mr.  Assistant  Attorney  Gener-al  Maury  for  plaintiff  in  error. 
Mr.  Attorney  General  for  plaintiff  in  error.  Mr.  Edward 
Hartley  and  Mr.  Walter  H.  Coleman  for  defendant  in  error. 
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Ko.  85.  EoBEBTBON  t;.  Wbddigak.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  November  18, 1890:  Dismissed,  with  costs,  on  motion 
of  Mr,  Solicitor  General  for  the  plaintiff  in  error.  Mr.  Attor- 
ney General  for  plaintiff  in  error.  Mr.  Stephen  O.  Clarke  for 
defendants  in  error.  

No.  824.  EouNTBEB  V.  Dail.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  North  Caro- 
lina. October  27, 1890:  Dismissed,  with  costs,  on  motion  of 
Mr.  Frederic  D.  McKenney  of  counsel  for  plaintiffs  in  error. 
Mr.  S.  F.  Phillips  and  Mr.  Frederic  D.  McKenney  for  plaintifb 
in  error.    No  appearance  for  defendants  in  error. 


No.  201.  Sands  v.  Murray.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22,  1891 :  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  George  F.  JEdmunds  for  plain- 
tiffs in  error.  Mr.  George  F.  Edmunds  and  Mr.  Hiram  Knowles 
for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for  defendant  in 
error.  

No.  96.  Satlor  V.  United  States.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Michigan. 
November  24,  1890 :  Dismissed,  pursuant  to  the  lOth  rule. 
Mr.  Benton  ffanchett  for  plaintiffs  in  error.  Mr.  Attorney 
General  for  defendant  in  error. 


No.  1442.  Seebbrger  v.  Grommes.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Illinois. 
January  12,  1891 :  Dismissed,  with  costs,  on  motion  of  Mr. 
Attorney  General  for  plaintiff  in  error.  Mr.  Attorney  General 
for  plaintiff  in^error.    No  appearance  for  defendants  in  arror. 


No.  1475.    Seeberger  v.  Owsley.     Error  to  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Illin<HS. 
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January  12,  1891:  Dismissed,  with  co?N,  on  motion  of  Mr. 
Attorney  General  for  plaintiff  iii  error.  Mr,  Attorney  Q-eneral 
for  plaintiff  in  error.    Ko  appearance  for  defendants  in  error. 


No.  423.  Sghbll's  Exboutobs  v.  Johnson.  No.  424.  Sakb 
V,  Wise.  No.  425.  Same  v,  Lottneb.  No.  429.  Same  v. 
SoRCHAN.  No.  431.  Same  v.  Isblin.  No.  486.  Same  v. 
RicKARDs.  .No.  487.  Same  v.  Mpeeisson.  No.  492.  Same 
V.  WooDBRiDGE.  No,  494.  Same  V,  BoDART.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  March  2,  1891 :  Judgments  affirmed,  with  costs  and 
interest,  per  stipulation  of  counsel.  Mr.  Attorney  General  for 
plaintiffs  in  error.  Mr.  A.  W.  Griswold^  Mr.  S.  F.  PhUlipa 
and  Mr.  Frederic  D:  McKenney  for  defendants  in  error. 


No.  165.  Sohell's  Exbcdtors  v.  Pollftz.  Error  to  the  Cir- 
cuit Court  of  the  United  Statea  for  the  Southern  District  of 
New  York.  January  12,  1891:  Dismissed,  with  costs,,  on 
motion  of  Mr.  Attorney  General  Miller  for  plaintiffs  in  error. 
Mr.  Attorney  General  for  plaintiffs  in  error.  Mr.  S.  F.  Phih 
lip$^  Mr.  A.  W.  Griswold  and  Mr.  Frederic  D.  McKenney  lot 
defendants  in  error.  

No.  214.  Schmidt  v.  Mubkay.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22, 1891:  Dismissed, 
with  costs,  and  remanded  to  the  "Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  George  F.  Fdmunds^  for  plain- 
tiffs in  error.  Mr.  George  F.  Edmunds  and  Mr.  Hiram  Knowles 
for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for  defendant  in 
error.  

No.  699.  Schooner  "W.  P.  Satward,^'  etc.,  Cooper^ 
Owner  v.  United  States.  Appeal  from  the  District  Court  of 
the  United  States  for  Alaska.  January  12, 1891 :  Dismissed 
on  motion  of  Mr.  Calderon  Carlisle  for  appellant.  Mr.  Joseph 
H.  Choate^  Mr.  Calderon  Carlisle  and  Mr.  Charles  Strauss  fbr 
appellant.     Mr.  Attorney  General  for  appellee. 
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No.  107.  Shiokle,  Hakribon  and  Howard  Irok  Company 
V,  South  St.  Louis  Foundry  Company.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of 
Missouri.  August  29,  1890:  Dismissed,  pursuant  to  the  28th 
rule.  Mr.  R.  H,  Parkinson  for  appellant.  Mr.  George  H. 
Knight  for  appellees. 

No.  1739.  Slocum  v.  Brush.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  May  11, 1891 :  Decree  affirmed,  with  costs.  Mr.  R.  J. 
Haire  and  Mr.  George  A.  Hooper  for  appellant.  Mr.  Charles 
F.  Tahor  for  appellee. 

253.  Smalb  v.  Mitchell.  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Illinois.  March 
24,  1891:  Dismissed,  with  costs,  by  plaintiffs  in  error.  Mr. 
John  I.  Bennett  for  plaintiffs  in  error.  Mr.  WUUam  Preseott 
for  defendant  in  error. 


No.  1672.  Smiler  v.  Brush.  Appeal^  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  May  11,  1891:  Decree  affirmed,  with  costs.  Mr. 
R.  J.  Haire  for  appellant.    Mr.  Charles  F.  Tabor  for  aopellee. 


No.  430.  SoROHAN  V.  Sohell's  Executors.  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York.  March  2,  1891:  Dismissed,  with  costs,  per 
stipulation  of  counsel.  Mr.  A.  W.  Grtswold,  Mr.  S.  F.  Phil- 
lips and  Mr.  Frederic  D.  ^McKenney  for  plaintiffs  in  error. 
Mr.  Attorney  Qeneral  for  defendants  in  error. 


No.  21.  Spili^  v.  Celluloid  Manufacturing  Company. 
Appeal  from  the  Circliit  Court  of  the  United  States  for  tho 
Southern  District  of  Newv^York.  October  23,  1890:  Dis- 
missed, with  costs,  pursuant  to  ^le  15th  rule,  on  motion  of 
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Mr.  Thomm  N.  WiRiams  in  behalf  of  counsel  for  appellee. 
Mr.  H.  M.  litiggles  for  appellant.  Mr.  W.  D.  Shipman 
and  Mr.  J.  E.  Bindon  Hyde  for  appellee. 


No.  199.  Steel  v.  Mubkay.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22,  1891 :  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  Oeorge  F.  Edmunds  for  plain- 
tiflfs  in  error.  Mr.  George  F.  Edmunds  and  Mr.  Hiram 
Knowles  for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for 
defendant  in  error.  

No.  1799.  Stockton,  Attorney  General  of  New  Jersey 
t;.  Baltimore  and  N£\<York  Kailroad  Company.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey.  May  25,  1891 :  Docketed  and  dismissed, 
with  costs,  on  motion  of  Mr.  William  A.  McKenney  for  the 
appellees,  

No.  544.  Story  v.  Simpson.  Error  to  the  Superior  Court 
of  the  State  of  Massachusetts.  November  26,  1890:  Dis- 
missed, per  stipulation.  Mr.  Charles  Theodore  Russell  and 
Mr.  Charles  Theodore  Husselly  Jr.j  for  plaintiffs  in  error. 
Mr.  Thom^as  Savage  for  defendant  m  error. 


No.  258.  Straight  v.  Carter.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Illinois. 
July  31,  1890 :  Dismissed,  pursuant  to  the  28th  rule.  3fr. 
Edwin  W.  EeighHy  for  plaintiff  in  error.  Mr.  William  J. 
Campbell  for  defendants  in  error* 


No.  903.  SuTPHiN  V.  Swift.  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Illinois.  June 
12,  1890:  Dismissed,  pursuant  to  the  28th  rule.  Mr.  Charles 
H  Wood  for  plaintiff  in  error.  Mr.  Albert  H.  Veeder  for  de- 
fendant in  error. 
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No.  589.  SwEETLAND  V.  Blatchfoed.  Appeal  from  the 
Supreme  Court  of  the  District  of  Columbia.  October  21, 
1890:  Dismissed,  with  costs,  on  motion  of  Mr.  M.  F.  Morri$ 
for  appellant.  Mr.  J.  J.  Darlington^  Mr.  Wm.  E.  Earle  and 
Mr.  M.  F.  Morris  for  appellant.  Mr.  Walter  2>.  Davidge  for 
appellee.  

No.  220.  Talbott  v.  Boaed  of  Commissioners  of  Silver 
Bow  County,  Montana.  Error  to  the  Supreme  Court  of  the 
Territory  of  Montana.  March  16, 1891 :  Dismissed,  and  cause 
remanded  to  the  Supreme  Court  of  the  State  of  Montana. 
Mr.  J.  W.  Forbis  for  plaintiflf  in  error.  Mr.  J.  H.  McQ-owan 
for  defendant  in  error.       

No.  191.  Talent  v.  Murray.  Error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  January  22,  1891 :  Dismissed, 
with  costs,  and  remanded  to  the  Supreme  Court  of  the  State 
of  Montana,  on  motion  of  Mr.  George  F.  Edmunds  for  plain- 
tiflfs  in  error.  Mr.  George  F.  Edmunds  and  Mr.  Hiram  Knowles 
for  plaintiffs  in  error.  Mr.  Walter  H.  Smith  for  defendant  in 
error.  

No.  1652.  Tennant  v.  Cox.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of 
Texas.  November  24,  1890:  Docketed  and  dismissed,  with 
costs,  on  motion  of  Mr.  Halhert  E.  Paine  for  appellees. 


No.  1471.  Texas  Land  and  Cattle  Company  (Limfted)  v. 
SooTT.  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Texas.  November  10,  1890:  Dismissed 
for  the  want  of  jurisdiction.  Mr.  C.  W.  Ogden  for  plaintiff  in 
error.    Mr.  A.  W.  Houston  for  defendant  in  error. 


No.  440.  Town  of  Danville  v.  Brown.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of 
Virginia.    June  14,  1890:   Dismissed,  pursuant  to  the  28th 
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rale.  Mr.  J.  Randolph  Tucker,  Mr.  Q.  C.  Cabell  and  Mr. 
S.  H.  Marshall  for  appellant.  Mr.  Frank  P.  Clark  for 
appellees. 

No.  1188.  Ulbiohb  v.  Habbison.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Cali- 
fornia. June  4, 1890 :  Dismissed,  pursuant  to  the  28th  rule. 
Mr.  A.  L.  Rhodee  for  plaintiffs  in  error.  Mr.  William  Mat- 
thews  for  defendant  in  error. 


No.  164.  UNmcD  States  v.  Badbau.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  January  16,  1891 :  Dismissed,  on  motion  of  Mr.  Assist- 
ant Attorney  General  Maury  for  plaintiff  in  error.  Mr.  Attor- 
ney Q-eneral  for  plaintiff  in  error.  Mr.  S.  O-.  Clarke  and  Mr. 
E.  B.  Smith  for  defendant  in  error. 


Nos.  858  and  869.  Unitbd  States  v.  Ball.  Error  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Oregon. 
April  27, 1891 :  Dismissed,  on  motion  of  Mr.  Solicitor  General 
for  plaintiff  in  error.  Mr.  Attorney  Q-eneral  for  plaintiff  in 
error.    No  appearance  for  defendants  in  error. 


No.  112.  Uotfed  States  v.  Bbiggs.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Cali- 
fornia. December  3, 1890 :  Dismissed,  on  motion  of  Mr.  Attor- 
ney Q-eneral  for  plaintiff  in  error.  Mr.  Attorney  Qeneral  fbr 
plaintiff  in  error.    Mr.  W.  W.  Morrow  for  defendants  in  error. 


No.  876.  United  States  v.  Bryan,  Administratob.  Error 
to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Oregon.  May  1,  1891 :  Dismissed,  on  motion  of  Mr. 
Solicitor  Qeneral  for  plaintiff  in  error.  Mr.  Attorney  Qen- 
eral for  plaintiff  in  error.  Mr.  John  F.  Dillon  for  defendants 
in  error. 
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No.  293.  United  SxATBb  v.  Bullabd.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  District  of  Kansas. 
April  2, 1891 :  Dismissed,  on  motion  of  Mr.  Solicitor  0-eneral 
for  the  appellant.  Jfafr.  Attorney  General  for  appellant.  No 
appearance  for  appellees.  

No.  1666.  Unitkd  Statbs  v.  Caetbb.  Appeal  from  the 
District  Court  of  the  United  States  for  the  Eastern  District  of 
Tennessee.  May  25,  1891 :  Decree  reversed,  and  cause  re- 
manded with  directions  for  further  proceedings  therein  in  con- 
formity with  the  opinion  of  this  court  in  the  case  of  United 
States  V.  Hwing^  No.  1117  of  the  present  term,  per  stipulation 
of  counsel  and  on  motion  of  Mr.  Assistant  Attorney  General 
Cotton  for  the  appellant.  Mr.  Attorney  General  for  appellant. 
Mr.  George  A.  King  for  appellee. 


No.  48.  United  States  v.  Central  Paoifio  Kailboad  Com- 
pany. Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  California.  March  3,  1891:  Dismissed  and 
remanded  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California,  on  motion  of  Mr.  Solicitor 
General  for  appellant.  Mr.  Attorney  General  for  appellant. 
Mr.  Joseph  K.  MeOammon  and  Mr.  Charles  H.  Tweed  for 
appellee.  

No.  1485.  Untfed  States  v.  Cole.  Appeal  from  the 
Supreme  Court  of  the  District  of  Columbia.  April  9, 1891: 
Dismissed,  on  motion  of  Mr.  Solicitor  General  for  appellant 
Mr.  Attorney  General  for  appellant.  Mr.  M.  F.  Morris  and 
Mr.  George  C.  Hazleton  for  appellee. 


No.  129.  United  States  v.  Forse.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  oif  Cali- 
fornia. January  5, 1891 :  Dismissed,  on  motion  of  Mr.  Assitt- 
ant  Attorney  General  Maury  for  plaintiff  in  error.  Mr. 
Attorney  General  tot  plaintiff  in  error.  Mr.  L.  D.  Latimer 
for  defendant  in  error. 
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No.  1744.  Unttsd  States  v.  Johnson.  Appeal  from  the 
Supreme  Court  of  the  Territory  of  Utah.  May  25,  1891: 
Dismissed  by  consent  of  Mr.  Assistant  Attorney  General  Cotton 
for  the  appellant,  in  open  court,  on  motion  of  J/r.  George  A. 
King  ^toT  the  appellee,  Mr.  Attorney  General  for  appellant. 
Mr.  George  A.  King  foR  appellee. 


No.  1767.  Unttbd  Statbs  v.  Malonby  et  cU.  Appeal  from 
the  Court  of  Claims.  May  11, 1891 :  Docketed  and  dismissed^ 
on  motion  of  Mr.  Frank  S.  Bright  for  appellees. 


No.  32.  Unitep  States  v.  Northern  Pacifio  Railroad 
Company.  Appeal  from  the  Supreme  Court  of  the  Territory 
of  Montana.  October  21, 1890 :  Dismissed  and  remanded  to 
the  Circuit  Court  of  the  United  States  for  the  District  of  Mon- 
tana, on  motion  of  Mr.  Solicitor  General  for  appellant.  Mr. 
Attorney  General  toi^  appellant.  Mr.  James  McNaught  for 
appellee.  

No.  1197.  United  States  v.  Richmond  Mining  Company 
OF  NicvADA*  Error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Nevada.  October  21, 1890 :  Dismissed,  on 
motion  of  Mr.  Solicitor  General  tc5r  plaintiff  in  error.  Mr. 
Attoh%ey  General  for  plaintiff  in  error.  Mr.  Thomas  Wren 
for  defendant  in  error. 

No.  312.  United  States  v.  StaffoIid.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Penn- 
sylvania. March  30,  1891 :  Dismissed,  on  motion  of  Mr. 
Attorney  General  for  plaintiff  in  error.  Mr.  Attorney  General 
for  plaintiff  in  error.  Mr.  C.  E.  Morgan^  Jr.^  for  defendant  in 
error.  

No.  1405.  United  States  Trust  Company  of  New  York  v: 
Wabash  &  Western  Railway  Company.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Southern  District 
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of  Iowa.  March  2,  1891:  Dismissed,  with  costs,  by  appel- 
lants. Mr.  Theodora  Shddon  for  appellants.  No  appearance 
for  appellee. 

No.  854.  Utah  and  Noethkbn  Bailwat  Company  v.  Palmeb. 
Error  to  the  Supreme  Court  of  the  Territory  of  Idaho.  April 
29, 1891 :  Dismissed,  with  costs,  and  remanded  to  the  Supreme 
Court  of  the  State  of  Idaho,  on  motion  of  Mr.  Hoary  ^vhbard 
for  plaintiff  in  error.  Mr.  John  F.  Dillon  for  plaintiff  in 
error.    Mr.  H.  W.  Smith  for  defendants  in  error. 


No.  58.  WitfTBBN  Elegtbio  Company  v.  Beedy.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio.  November  10, 1890 :  Decree  aflirmed,  with 
costs,  by  a  divided  court.  Mr.  George  P.  Barton  for  appel- 
lant.   Mr.  E.  E»  Wood  and  Mr.  Edmwird  Boyd  for  appellee. 


No.  877.  "Wheeleb  v.  Habt.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  New 
York.  April  29, 1891 :  Dismissed,  with  costs,  on  authority  of 
counsel  for  appellants.  Mr.  Bdmund  Wetmore  and  Mr.  Edwiyi 
H.  Risley  for  appellants.    No  appearance  for  appellees. 


No.  1449.  Whitman  v.  Atwateb.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  Minnesota.  Jan- 
uary 5,  1891 :  Dismissed,  with  costs,  on  motion  of  Mr,  William 
A.  McKenney  for  plaintiff  in  error.  Mr.  William  A.  MeKenney 
for  plaiQtiff  in  error.  Mr.  Charles  H.  Armes  for  defendant  in 
error. 

No.  176.  Willis  v.  June.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
January  26, 1891 :  Dismissed,  with  costs,  pursuant  to  the  10th 
rule.  Mr.  William  A,  Jenner  and  Mr  Jerome  Budc  for 
appellant.    Mr.  H.  D,  Donnelly  for  appellee. 
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Cases  not  Otherwise  Reported. 

No.  1671.  Wood  v.  Beach.  Error  to  the  Supreme  CJourt 
of  the  State  of  Kansas.  December  8,  1890:  Docketed  and 
dismissed,  with  costs,  on  motion  of  Mr.  A.  B.  Browne  for  de- 
fendants in  error.  

No.  498.  WooDBRiDQB  V.  Schell's  Executors.  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of 
New  York.  March  %  1891 :  Dismissed,  with  costs,  per  stipu- 
lation of  counsel.  Mr.  A.  W.  Ghri9wold^  Mr.  S.  F.  PhiUtp$  and 
Mr.  Frederic  D.  MeKenney  for  plaintiff  in  error.  Mr.  Attar- 
ney  Oeneral  for  defendants  in  error. 


No.  1680.    WooDiN  V.  Chamberlain.    Appeal  from  the  Su- 
preme Court  of  the  Territory  of  Idaho.    January  5,  1891: 
Docketed  and  dismissed,  with  costs,  on  motion  of  Mr.  John 
Ooode  for  appellee. 
yoL.czL— 46 
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APPENDIX 


Summary  Statement  of  Business  of  the  Supreme  Court  of 

THE  United  States  for  October  Term,  1890, 

ENDING  May  25,  1891. 


1.    Origiiml  Docket. 


Number  of  cases •        16 

Number  of  cases  disposed  of 7 

Leaving  undisposed  of 9 


2.  Appellate  Docket. 

Number  of  cases  on  the  Appellate  Docket  at  the  close  of 

October  Term,  1889,  not  disposed  of 1177 

Number  of  cases  docketed  during  October  Term,  1890    .    .  623 

Total .  1800 

Number  of  cases  disposed  of,  October  Term,  1890  ....  610 

Number  of  cases  remaining  undisposed  of 1190 

Number  of  cases  continued  tmder  advisement  from  October 

Term,  1889  . 18 

Argued 227 

Submitted 108 

Continued •    •  39 

Passed 5 

Affirmed 248 

Eeversed .  104 

Dismissed — settled,  and  by  authority  of  appt.  or  plff. -error  104 

Dismissed  — under  Bules  6,  9,  10, 15,  16  and  19     ....  153 

Questions  answered 1 
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ACT  OF  GOD. 

A  land  slide  in  »  railway  oat,  oaosed  by  an  ordinary  fall  of  rain,  is  not  an 
^  act  of  God  "  wMdi  will  exempt  the  railway  company  from  liability 
to  passengers  for  injuries  caused  thereby  while  being  carried  on  the 
railway.    Oleeson  t.  Virginia  Midland  Railway^  435. 

ADMIRALTY. 

1.  The  general  role,  which  prerails  in  cases  tried  by  a  Circuit  Court  with- 

out a  jury,  that  the  trial  court  is  bound  to  find  every  fact  material  to 
its  conclusion  of  law,  and  that  a  refusal  to  do  so,  if  properly  excepted 
to,  is  ground  for  reversal,  prevails  also  in  admiralty  causes.  The  E. 
A.  Packer,  ZOO. 

2.  The  libel  in  this  case  set  forth,  as  ground  for  recovery,  a  collision  be- 

tween the  barge  Cross  Creek  in  tow  by  the  tug  Packer,  and  the  barge 
Atlanta,  in  tow  by  the  tug  Wolverton,  whereby  the  latter  barge  and 
its  cargo  suffered  material  injury.  The  main  question  at  issue  was  as 
to  Which  tug  was  in  fault.  After,  th^  Circuit  Court  had  made  its  find- 
ings of  fact,  the  claimant  submitted  requests  for  several  additional 
findings,  which  the  judge  declined  to  find  otherwise  than  as  he  had 
already  found.  Among  these  was  the  following :  **  The  porting  of  the 
Wolverton's  wheel,  when  she  was  about  200  feet  from  the  Packer,  was 
a  change  of  four  or  five  points  from  her  course.*'  It  appeared  from 
the  evidence  brought  up  with  the  exceptions  that  such  was  the  fact. 
Held,  that  the  claimant  was  entitled  to  a  finding  in  regard  to  this 
point,    lb, 

ALABAMA. 

See  Fees,  18. 

ALABAMA  CLAIMS. 

1.  The  sum  awarded  by  the  Tribunal  of  Arbitration  at  Geneva,  when 

paid,  constituted  a  national  fund,  in  which  no  individual  claimant  had 
any  rights  legal  or  equitable,  and  which  Congress  could  distribute  as 
it  pleased.     Willianu  v.  Heard,  529. 

2.  The  decisions  and  awards  of  the  Court  of  Commissioners  of  Alabama 

Claims,  under  the  statutes  of  the  United  States,  were  conclusive  as  to 
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the  amount  to  be  paid  upon  each  claim  adjudged  to  be  valid,  but  not 
as  to  the  party  entitled  to  receive  it.     76. 
8.  A  claim  decided  by  that  court  to  be  a  valid  clum  against  the  United 
States  is  property  which  passes  to  the  assignee  of  a  bankrupt  under  an 
assignment  made  prior  to  the  decision.    /6. 

ARKANSAS. 
See  Tax  and  Taxation. 

BANK  CHECK. 

A  bank  cheek  is  a  <<bill  of  exchange  "  within  the  meaning  pf  that  tetm  as 
used  in  the  Statutes  of  Illinois  prescribing  the  term  of  five  years  after 
the  cause  of  action  accrues,  and  not  thereafter,  as  the  time  within 
which  an  action  founded  upon  it  must  be  commenced.  Rogers  ▼. 
Durante  29S. 

BANKRUPTCY. 

See  Alabama  Claims,  3; 
Jurisdiction,  A,  9. 

CASES  AFFIRMED. 

1.  Gihson  V.  Shufeldtj  122  U.  S.  27,  affirmed.      Henderson  v.  Carbondale 

Coal  Co.,  25. 
2»  This  case  is  affirmed  upon  the  authority  of  Hartet  v.  Kemoekan^  103 

U.  S.  562,  and  other  cases.    Borah  v.  Wilson^  47. 

3.  UnUed  States  v.  Barlow,  132  U.  S.  271,  affirmed  and  applied  to  the  point 

that  when  there  is  evidence  tending  to  establish  the  issues  on  the 
plaintiff's  part,  it  is  error  to  take  the  case  from  the  jury.  Uf^ed 
States  V.  CJUdester,  49. 

4.  The  question  of  the  fraudulent  organization  of  Comanche  County  in 

Kansas  was  fully  considered  by  this  court  in  Comanche  County  v. 
Lewis,  183  U.  S.  198,  and  is  no  longer  open.  Harper  County  Commtt- 
sioners  v.  Rose,  71. 

5.  The  validity  of  bonds  such  as  are  sued  on  in  this  case  was  settled  by  the 

decisions  in  Lewis  v.  Commissioner^,  105  U.  S.  739,  and  Comanche 
County  V.  Lewis,  133  U.  S.  198.    lb, 

6.  Hilton  V.  Dickinson,  108  U.  S.  165,  affirmed  and  applied.    Block  v.  Dar- 

ling, 234. 

7.  Blake  v.  (JnUed  States,  103  U.  S.  227,  affirmed  and  followed.    Mullan  v. 

United  States,  240. 

8.  In  re  Wood,  Petitioner,  140  U.  S.  278,  Affirmed  and  applied.     In  re  Shu- 

huya  Jugiro,  291. 

9.  Hardin  v.  Jordan,  140  U.  S.  371,  affirmed.     Mitchell  ▼.  Stndle,  406. 

10.  Comegys  v.  Vasse,  1  Pet.  193,  again  affirmed  and  .applied.  WUliams  t. 
Heard,  529. 
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CASES  DISREGARDED. 

The  ruling  of  the  Supreme  ^Court  of  XUiuois  iu  its  opinion  in  Truitees  of 
Schools  V.  SchroUf  120  Illinois,  509,  that  a  grant  of  huids  bounded  by  a 
lake  or  stream  does  not  extend  to  the  centre  thereof,  was  not  necessary 
to  the  decbiqn  of  the  case,  and  being  opposed  to  the  entire  course  of 
preyious  decisions  in  that  State,  it  is  disregarded.  Hardin  v.  Jordan, 
371. 

CASES  DISTINGUISHED  OR  EXPLAINED. 

1.  Clark  ▼.  Smilh^  18  Pet.  195,  distinguished  from  this  case.      ScoU  y. 

Nedy,  106. 

2.  HoUand  v.  Challen,  110  U.  S.  15,  explained,  and  shown  to  contaio 

nothing  sanctioning  the  enforcement  in  the  Federal  courts  of  any 
rights  created  by  state  law,  which  impair  the  separation  established  by 
the  Constitution  between  actions  for  legal  demands  and  suits  for  equi- 
table relief,    lb. 

3.  United  Slates  ▼.  Weld,  127  U.  S.  51,  distinguished.     Wdliams  v.  Heard, 

529. 

CHINESE. 

The  result  of  the  legislation  respecting  the  Chinese  would  seem  to  be  this, 
that  no  laborers  of  that  race  shall  hereafter  be  permitted  to  enter  the 
United  States,  or  even  to  return  after  having  departed  from  the 
country,  though  they  may  have  previously  resided  therein  and  have 
left'  with  a  view  of  returning ;  and  that  all  other  persons  of  that  race, 
except  those  connected  with  the  diplomatic  service,  must  produce  a 
certificate  from  the  authorities  of  the  Chinese  government,  or  of  such 
other  foreign  government  as  they  may  at  the  time  be  subjects  of, 
showing  that  they  are  not  laborers,  and  have  the  permission  of  that 
government  to  enter  the  United  Stat  J,  which  certificate  is  to  be  Tis^ 
by  a  representative  of  the  government  of  the  United  States.  Wan 
SiOng  ▼.  UnUed  States,  424. 

CIRCUIT  COURT  COMMISSIONERS. 
See  Fees. 

CITIZEN. 
See  Ship. 

CLAIMS  AGAINST  THE  UNITED  STATES. 
See  Alabama  Claims. 

CLAIMS  IN  FAVOR  OF  THE  UNITED  STATES. 
See  Public  Land,  3. 

COMMON  CARRIER. 
See  Railroad,  2,  8. 
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COMMON  LAW. 
See  Courts  of  Great  Britain. 

CONFLICT  OF  LAWS. 
See'  Receiver,  1. 

CONSTITUTIONAL  LAW. 

1.  A  suit  in  eqaijy  against  the  board  of  land  oommissionera  of  the  State  of 

Oregon,  brought  by  a  purchaser  of  swamp  and  overflowed  lands  under 
the  act  of  October  26, 1870,  in  order  to  restrain  the  defendants  from 
"^  doing  acts  which  the  bill  alleges  are  violative  of  the  plaintiff's  contract 
with  the  State  when  he  purchased  the  lands,  and  which  are  unconstitu- 
tional, destructive  of  the  plaintiff's  rights  and  privil^;es,  and  which  it 
is  alleged  will  work  irreparable  damage  and  mischief  to  his  pn^rty 
rights  so  acquired,  is  not  a  suit  against  the  State  within  the  meaning 
of  the  Eleventh  Amendment  to  the  Constitution  of  the  United  States. 
Pennoyer  v.  McCannaughy^  1. 

2.  The  cases  reviewed  in  which  suits  at  law  or  in  equity  against  c^&cials  of 

a  State,  brought  without  permission  of  the  State,  have  been  held  to  be, 
either  suits  against  the  State,  and  therefore  brought  in  violation  of  the 
Eleventh  Amendment  to  the  Constitution;  or,  on  the  other  hand,  suits 
against  persons  who  hold  office  under  the  State,  for  illegal  acts  done 
by  them  imder  color  of  an  unconstitutional  law  of  the  State,  and  there- 
fore not  suits  against  the  State,  id. 
8.  The  act  of  the  legislature  of  Oregon  of  February  16,  1887,  declaring  all 
certificates  of  sale  of  swamp  or  overflowed  lands  void  on  which  twenty 
per  cent  of  the  purchase  price  was  not  paid  prior  to  January  17, 1879, 
and  requiring  the  board  of  commissioners  to  cancel  such  certificates, 
impaired  the  contract  made  by  the  State  with  the  defendant  in  error 
under  the  act  of  October  26, 1870,  as  that  act  and  the  act  of  January 
17,  1879,  are  construed  by  the  court,  and  was  therefore  violative  of 
article  1,  section  10,  of  the  Constitution  of  the  United  States.    lb. 

4.  When  the  bonds  of  the  plaintiff  in  error  which  form  the  basis  of  the 

subject  of  controversy  were  issued,  there  existed  a  power  of  taxation 
sufficient  to  pay  them  and  their  accruing  coupons,  which  power  en- 
tered into  and  formed  part  of  the  contract,  and  could  not  be  taken 
away  by  subsequent  legislation.     Scotland  County  Court  v.  HiU^  41. 

5.  The  Circuit  Court  of  the  United  States  in  Mississippi  cannot,  under  the 

operation  of  sections  1848  and  1845  of  the  Code  of  Mississippi  of  1880, 
take  jurisdiction  of  a  bill  in  equity  to  subject  the  property  of  the  de- 
fendants to  the  payment  of  a  simple  contract  debt  of  one  of  them,  in 
advance  of  any  proceedings  at  law,  either  to  establish  the  validity  and 
amount  of  the  debt,  or  to  enforce  its  collection;  in  which  proceedings 
the  defendant  is  entitled,  under  the  Constitution,  to  a  trial  by  jury. 
Scott  V.  Nefily,  106. 
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6.  The  general  proposition  that  new  equitable  rights  created  by  the  States 

maj  be  enforoed  in  the  Federal  courts  is  correct,  but  it  is  subject  to 
the  qualification  that  such  enforcement  does  not  impair  anj  right 
conferred,  or  conflict  with  any  prohibition  imposed  by  the  Constitution 
or  laws  of  the  United  States,    lb. 

7.  When  a  defendant  appears  in  an  action  in  a  state  court  and  responds  to 

the  complaint  as  filed,  but  takes  no  subsequent  part  in  the  litigation, 
and  on  those  pleadings  a  judgment  is  rendered  in  no  way  responsive 
to  them,  he  is  not  estopped  by  the  judgment  from  setting  up  that  fact 
in  bar  to  a  recovery  upon  it;  and  the  Constitution  of  the  United 
States  is  not  violated  by  the  entry  of  a  judgment  in  his  favor  on  such 
an  issue,  raised  in  an  action  on  the  judgment  brought  in  a  court  of 
another  Staoe.    Reynolds  v.  Stockton^  254. 

8.  After  final  judgment  entered  here,  affirming  a  judgment  of  a  Circuit 

Court  of  the  United  States  denying  an  application  for  a  Writ  of  habeas 
carpus,  in  favor  of  a  person  convicted  of  murder  by  a  state  court,  and 
held  in  custody  by  the  authorities  of  the  State,  the  restraint  upon  the 
jurisdiction  of  the  state  court  terminates,  and  that  court  has  power  to 
proceed  in  the  case  without  waiting  for  the  mandate  to  be  sent  down 
from  this  court  to  the  Circuit  Court.  In  re  Shubuya  Jugiro,  291. 
^.  Several  other  grounds  set  forth  in  the  application  and  stated  in  ihe 
opinion  raise  no  constitutional  question.    lb. 

10.  The  statute  of  California  of  March  23,  1876,  entitled  '*  An  act  to 
authorize  the  widening  of  Dupont  Street  in  the  city  of  San  Fran- 
cisco" provides  for  a  due  process  of  law  for  taking  the  property 
necessary  for  that  purpose,  and  is  not  repugnant  to  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States.  Lent  v.  Tilison, 
316. 

11.  Mere  errors  in  the  administration  of  a  state  statute  which  is  not  re- 
pugnant to  the  Constitution  of  the  United  States  will  not  authorize 
this  court,  in  its  reexamination  of  the  judgment  of  the  state  court  on 
writ  of  error,  to  hold  that  the  State  had  deprived,  or  was  about  to 
deprive  a  party  of  })iB  property  without  due  process  of  law.    lb, 

12.  An  executive  agency,  created  by  a  statute  of  a  State  for  ihe  purpose 
of  improving  public  highways,  and  empowered  to  assess  the  cost  of 
its  improvements  upon  adjoining  lands,  and  to  put  up  for  sale  and  buy 
in  for  a  term  of  years  for  its  own  use  any  such  lands  delinquent  in 
the  payment  of  the  assessment,  does  not,  by  such  a  purchase,  acquire 
a  contract  right  in  the  land  so  bought  which  the  State  cannot  modify 
without  violating  the  provisions  of  the  Constitution  of  the  United 
States.    Essex  Public  Road  Board  v.  Skitikle,  334. 

18.  Such  a  transaction  is  matter  of  law  and  not  of  contract,  and  as  such 

is  not  open  to  constitutional  objections.    Jb, 
14.  Even  as  to  third  parties  an  assessment  is  not  a  contract  in  the  sense 

in  which  the  word  is  used  in  the  Constitution  of  the  United  States. 

lb. 
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15.  By  the  Constitution  of  the  United  States  a  government  is  ordained, 
and  established  **  for  the  United  States  of  America,"  and  not  for  coun- 
tries outside  of  their  limits ;  and  that  Constitution  can  have  no  opera- 
tion in  another  country. 

16..  The  laws  passed  by  Congress  to  carry  into  effect  the  provisions  of  the 
treaties  granting  exterritorial  rights  in  Japan,  China,  etc.  (Rev.  Stat. 
§§  4083-4096),  do  no  violation  to  the  provisions  of  the  Constitution 
of  the  United  States,  although  they  do  not  require  an  indictment  by  a 
grand  jury  to  be  found  before  the  accused  can  be  called  upon  to  answer 
for  the  crime  of  murder  committed  in  those  countries,  or  secure  to  him 
a  jury  on  his  trial.     In  re  RosSj  453. 

17.  The  provision  in  Rev.  Stat.  §  4086,  that  the  jurisdiction  conferred 
upon  miuistei*s  and  consuls  of  the  United  States  in  Japan,  China,  etc., 
by  §§  4083,  4084  and  4085,  shall  "  be  exercised  and  enforced  in  con- 
formity with  the  laws  of  the  United  States,"  gives  to  the  accused  an 
opportunity  of  examining  the  complaint  against  him,  or  of  having  a 
copy  of  it,  the  right  to  be  confronted  with  the  witnesses  against  him, 
and  to  cross-examine  them,  and  to  have  the  benefit  of  counsel,  and 
secures  regular  and  fair  trials  to  Americans  committing  offences  there, 
but  it  does  not  require  a  previous  presentment  or  indictment  by  a 
grand  jury,  and  does  not  give  the  right  to  a  petit  jury.     lb, 

18.  The  jurisdiction  given  to  domestic  tribunals  of  the  United  States  over 
offences  committed  on  the  high  seas  in  the  district  where  the  offender 
may  be  found,  or  into  which  he  may  be  first  brought,  is  not  exclusive 
of  the  jurisdiction  of  a  consular  tribunal  in  Japan,  China,  etc.,  to  try 
for  a  similar  offence,  committed  in  a  port  of  the  country  in  which  the 
tribunal  is  established,  when  the  offender  is  not  taken  to  the  United 
States.    Jb. 

19.  The  act  of  August  8,  1890,  26  Stat.  313,  c.  728,  enacting  "that  all  fer- 
mented, distilled  or  other  intoxicating  liquors  or  liquids  transported 
into  any  State  or  Territory,  or  remaining  therein  for  use,  consumption, 
sale  or  storage  therein,  shall  upon  arrival  in  such  State  or  Territory  be 
subject  to  the  operation  and  effect  of  the  laws  of  such  State  or  Terri- 
tory enacted  in  the  exercise  of  its  police  powers,  to  the  same  extent 
and  in  the  same  manner  as  though  such  liquids  or  liquors  had  been 
produced  in  such  State  or  Territory,  and  shall  not  be  exempt  therefrom 
by  reason  of  being  introduced  therein  in  original  packages  or  other- 
wise "  is  a  valid  and  constitutional  exercise  of  the  legislative  power 
conferred  upon  Congress ;  and,  after  that  act  took  effect,  such  liquora 
or  liquids,  introduced  into  a  Statfe  or  Territory  from  another  State, 
whether  in  original  packages  or  otherwise,  became  subject  to  the 
operation  of  such  of  its  then  existing  laws  as  had  been  properly 
enacted  in  the  exercise  of  its  police  powers  —  among  which  was  the 
statute  in  question  as  applied  to  the  petitioner's  offence.  In  re 
Rahrer,  545. 

See  Cases  Distinouishrd,  2. 
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CX)NSULAR  COURTS. 
'  See  C0N8TITU710NAI.  Law,  16, 17, 18. 

CONTEMPT. 
See  Mandamus,  2. 

CONTRACT. 

1.  A  contract  by  a  mortgagee,  made  od  receiving  the  mortgage,  that  he 

will  hold  the  securities,  and  that  the  mortgagor  may  '*  lell  the  property 
named  in  said  deeds  and  make  titles  thereto,  the  proceeds  of  the  sale 
to  go  to  the  credit  of  "  me  mortgagee,  gives  to  the  mortgagor  power 
to  sell  for  cash,  free  from  the  mortgage,  but  not  to  exchange  for  other 
lands;  and  does  not  cast  uDon  the  purchaser  ior  cash,  the  duty  of 
seeing  that  the  mortga^iror:  appropriates  the  procefida  according  to  the 
agreement.     Woodward  v.  Jewell^  247. 

2.  Such  a  contract  is  not  a  power  of  attorney  to  ^e  mortgagor  to  sell  land 

of  which  the  title  is  in  the  mortgagee,  but  only  tfie  consent  of  a  lien  . 
holder  to  the  release  of  his  lien  in  case  a  sale  is  made,  and  it  is  not 
required  by  the  laws  of  Georgia  to  be  executed  before  two  witnesses^ 
76. 
8.  Several  railroad  companies  combined  to  construct  an  elevator,  to  be 
connected  with  their  respective  roads,  each  to  contribute  An  equal  sum 
towards  its  cost,  and  each  to  receive  corresponding  certificates  of  stock 
in  a  corporation  organized  to  take  title  to  the  elevator  and  to  <M>nstruct 
it    This  arrangement  was  earned  out.    Held^Xl)  That  the  interest 
of  each  company  in  it  was  as  a  stockholder  in  the  f  ompany  which 
constructed  it;  (2)  That  no  company  had  an  interest  in  'the  property 
itself  which  it  could  mortgage ;  (3)  That  such  s^k  Fould  not  pass 
to  a  mortgagee  of  one  of  the  railroads  under  a  g^eralv  description  ais 
an  appmrtenanoe  to  the  road.    Humphreys  V.  Mclmeock^  ttO^. 
See  Insu&amce,  U  8;  . 

JuRIBDIOTIOir,  X,  8. 

COPYRIGHT). 

1.  A  label  placed  upon  a  bottle  to  d^rtgnate  its  qontehts  is  not  a  subjeot 

for  copyright    Higgins  t^  Keuffelj  428. 

2.  In  order  to  maintain  an  action  for  an  infringeqaent  of  the  ownership  of 

a  label,  registered  under  the  provisions  pf  ^^  act  of  June  18,  1874, 18 
Stat.  78,  79,  c.  301,  it  is.  necessary  that  public  notice  of  the  registration 
should  be  g^ven  by  aflixing  the  word  "copyright"  upon  every  copy  of 

it    Ih. 

COURT  AND  JURY. 

1.  In  an  action  against  a  railroad  company  ]yy  a  passenger  to  recover 
damages  for  injuries  received  at  the  station  of  iinivaU>y  reason  of  its. 
improper  construction,  if  there  be  conflicting  evidence,  the  ciise  ^onld 
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be  sabmitted  to  the  jury  tinder  proper  inttructioms.  PenniylwMnia 
Railroad  ▼.  Green,  49. 

2.  When  the  trial  court  has  given  the  substance  of  a  requested  charge  to 
the  jury,  it  is  under  no  obligation  to  repeat  it  in  the  requested  lan- 
guage.   jEtna  Life  Ins.  Co.  v.  Ward,  76. 

B.  When  evidence  offered  by  one  party  at  the  trial  tends  to  discredit  that 
offered  by  the  other,  it  is  for  the  jury  to  weigh  and  decide,  under 
proper  instructions  from  the  court.     lb. 

4.  In  an  action  to  recover  on  a  policy  of  life  insurance  where  the  defence 

is  that  the  death  was  caused  by  intemperande,  which  by  the  terms  of 
the  policy  exempted  the  company  from  liability,  it  is  no  error  in  the 
court  to  instruct  the  jury  that  they  are  at  liberty  to  reject  the  dis^osis 
of  a  medical  witness  offered  on  behalf  of  the  defendant,  if  they  have 
no  confidence  in  his  skill  and  experience,  the  same  having  been  assailed 
by  the  plaintiff's  testimony.    Jb. 

5.  An  instruction  to  the  jury  in  such  citse  that  the  evidence  of  the  defence 

need  not  be  so  convincing  as  to  be  beyond  reasonable  doubt,  but  that 
the  weight  of  testimony  must  decidedly  preponderate  dn  the  side  of 
the  defendant  is  not  error,  when  the  two  clauses  are  taken  together 
and  in  connection  with  the  whole  tenor  and  effect  of  the  charge, 
although  the  phrase  **  decidedly  preponderate  **  is  not  technically  exact 
with  referenci^  to  the  weight  and  quantity  of  evidence  necessary  to 
justify  a  verdidt  in  civil  cases.  Tb. 
0.  A'  court  is  not  bound  to  repeat,  in  the  words  of  a  request  for  instruc- 
tions, instructions  which  have  already  been  given  in  substance  in 
another  form.    Marchandv.  Griffon^  516. 

See  Cases  Affirmed,  8. 

COURT  MARTIAL. 
•When  the  oommander-inrchief  of  a  squadron,  not  in  the  waters  of  the 
United  States,  convenes  a  court  martial  to  try  an  officer  attached  to  the 
squadron,  more  than  half  of  whose  members  are  juniors  in  rank  to 
the  accused,  the  courts  of  the  United  States  will  assume,  when  his  action 
in  this  respect  is  attacked  collaterally,  and  nothing  to  the  contrary 
.  appears  on  the  face  of  the  order  convening  the  court,  that  he  properly 
exercised  his  discretion,  and  that  the  trial  of  the  accused  by  such  a 
court  could  not  be  avoided  without  inconvenience  to  the  service. 
MuUan  v.  Uniud  States,  240. 

COURTS  OP  GREAT  BRITAIN. 
A  judicial  decision  of  the  present  dieiy,.  made  by  the  court  of  highest 
authority  in  Great  Britaio«  is  entitled  to  the  highest  consideration  on 
a  question  of  pure  common  law.    Hardin  t.  Jordan,  871. 

CRIMINAL  LAW. 
1»  At  common  law  it  was  esseintial  In  a  triai>for  a  capital  offence,  that  the 
prisoner  should  be  present,  and  that  it  ^lonld  ap|tear  of  record  that  he 
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aiked  before  fenienoe  whether  he  hftd  anything  to  say  why  it 

•hoold  not  be  pron^onoed.    Ball  v.  United  Statu^  118. 
2.  An  indictment  for  miirder  which  fails  to  aver  the  time  of  the  death  is 

fatally  defectire  if  found  more  than  a  year  and  a  day  after  the  death. 

Ih. 
8.  An  indictment  for  murder  which  fails  to  km  the  place  of  the  death  is 

also  fatally  defective*    JIk 

4.  Under  §  5  of  the  act  of  March  3,  1891,  entitled  «<  An  act  to  estaUish 

Circuit  Courts  of  Appeals,  and  to  define  apd  regulate  in  certain  cases 
the  jurisdiction  of  the  courts  of  the  United  States  and  for  other  pur- 
poses,*' a  writ  of  error  may,  even  before  July  1, 1891,  issue  from  this 
court  to  a  Circuit  Court,  in  the  case  of  a  conviction  of  a  crime  under 
{  5209  of  the  Revised  Statutes,  where  the  conviction  occurred  May  28, 
1890,  but  a  sentence  of  imprisonment  in  a  penitentiary  was  imposed 
March  18, 1891.    In  re  Claasen,  200. 

5.  A  crime  is  ^  infamous  **  under  that  act,  where  it  is  punishable  by  impris- 

onment in  a  state  prison  or  penitentiary,  whether  the  accused  is  or  is 
not  sentenced  or  put  to  hard  labor.    /&.    ' 

6.  Such  writ  of  error  is  a  matter  of  right,  an4,  under  {  999  of  the  Revised 

Statutes,  the  citation  may  be  signed  by  a  justice  of  this  court,  ai  an 
authority  for  the  issuing  of  the  writ  under  §  1004.    lb. 

7.  At  the  time  of  the  conviction,  no  writ  of  error  from  this  court,  in  the 

case,  was  provided  for  by  statute,  nor  was  any  bill  of  exceptions,  with 
a  view  to  a  writ  ^of  error,  provided  for  by  statute  or  rule ;  and,  there- 
fore, a  mandamus  will  not  lie  to  t^ec  judge  who  presided  at  the  trial,  to 
compel  him  to  settle  a  bill  of  exceptions  which  was  presented  to  )iim 
for  settlement  after  the  sentence ;  nor  can  the  minutes  of  the  trial,  as 
settled  by  the  judge  by  consent,  and  signed  by  him,  and  printed  and 
filed  in  July,  1890,,  and  on  which  a  nnotioni  for  a  new  trial  was  heard 
in  October,  1890,  be  treated  by  this  couitt,  on  the  return  to  the  writ  of 
error,  as  a  bill  of  exceptions  properly  formhig  part  of  the  record,    lb, 

8.  A  criminal  court  in  the  Southern  pistrict  of  New  York,  sitting  as  a 

Circuit  Court  therein,  under  $  613  of  the  Revised  Statutes,  and  com-f 
posed  of  the  three  judges  named  in  that  section,^ to  hear  a  motion  for 
a  new  trial  and  in  arrest  of  judgment,  in  a  Criminal  case  preyio.usly 
tried  by  a  jury  before  one  of  them,  is  a,  legally  constituted  tvibtnaL 
lb. 

9.  A  justice  of  this  courton  allowing  such  writ  and  signing  a  citation  had 

authority  i^ao  to  grant  a  supersedeas  and  stay  of  execution,    lb. 
See  Constitutional  Law,  8, 16, 17, 18; 
Habbab  Corpus; 
Pardon. 

CUSTOMS  DUTIES. 
1.  Li  an  aoti^  against  a  collector  to  recover  back  an  alleged  excess  of 
-  duties  imposed  iipo^  an  importation  of  iron  rails,  the  duty  having  been 
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imposed  upon  Uiem  as  ''iron  ban  for  railroads^  under  Rev.  Stat 
§  2504,  Schedole  £,  and  the  importer  claiming  that  they  were  subject 
to  duty  as  **  wrought  scrap  iron  *'  under  the  same  schedule,  the  burden 
of  proof  is  on  the  plaintiff  to  satisfy  the  jury  that  they  had  been  in 
actual  use  before  exportation,  and  that  fact  must  be  proved  in  order 
to  recover.    Dwight  v.  Merritt^  21d. 

2.  The  dutiable  chkssification  of  articles  imported  must  be  ascertained  by 

an  examination  of  them,  and  not  by  their  description  in  the  invoice. 
lb. 

3.  The  statutes  codified  in  the  Revised  Statutes  and  repealed  with  their 

enactment  may  be  referred  to  in  order  to  interpret  the  meaning  of 
obscure  and  ambiguous  phrases  in  the  revision ;  but  not  when  the 
meaning  is  clear  and  free  from  doubt    lb. 

DECREE. 
A.  decree  which  determines  the  whole  controversy  between  the  parties, 
1  aving  nothing  to  be  done  except  to  carry  it  into  execution,  is  a  final 
decree  for  the  purpose  of  appeal ;  and  none  the  less  so  that  the  court 
retains  the  fund  in  controversy,  for  the  purpose  of  distributing  it  as 
decreed.    LewUburg  Bank  v.  Sheffey^  445. 

EJECTMENT. 
In  ejectment  a  plaintiff  must  stand  or.faU  by  his  own  title,  and  cannot  avail 
himself  of  a  defect  in  the  title  of  the  defendant.     Hardin  v.  Jordan, 

371.  

EQUITY. 

1.  A  court  of  equity  has  full  power  over  its  orders  and  decrees  during  th6 
term  at  which  they  are  entered ;  and  may  grant  a  rehearing  of  a  cause 
at  the  term  at  which  it  was  heard  and  decided.  Henderson  v.  Carbon- 
dale  Coal  Co.,  25. 

^.  This  suit  is  brought  to  determine  the  legal  effect  of  a  will,  and  of  a 

modifying  contract  in  regard  to  it  made  by  those  interested.    As 

<*  the  whole  question  in  the  case  is  one  of  fact,"  the  court  has  "  given 

the  evidence  a  very  careful  examination,"  and,  without  determining 

the  legal  effect  of  the  will  or  the  contract,  and  proceeding  on  the  real 

intention  of  the  parties,  which  were  fair  to  all  interested,  and  have 

been  acted  upon  and  acquiesced  in  by  every  one  concerned  for  a  long 

period,  and  deemin^^  it  for  the  interest  of  all  concerned  and  of  the 

community  that  litigation  over  this  estate  should  cease,  it  makes  a 

decree  to  effect  those  objects.    Albright  v.  Oyster,  493. 

See-CABEB  DiSTiKouiSHRb,  2;       Municipal  Corporation,  1, 2; 

Constitutional  Law,  5,  6 ;   Public  Land  ; 

Decrir;  Receiykr.' 

Judomsnt,  1; 

EQUITY  PLEADING. 

See  Public  Land,  1, 4. 
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ESTOPPEL. 

The  adverse  decision  of  the  land  department  does  not  estop  plaintifit,  be* 

cause  it  had  no  jurisdiction  over  the  case.    Hardin  v.  Jordan,  371. 

See  Constitutional  Law,  A,  7. 

EVIDENCE. 

1,  The  presumption  that  a  letter  mailed  in  the  ordinary  way  reaches  ita 

destination,  is  a  presumption  of  fact,  not  of  law,  and  does  not  arise 
unless  it  also  appears  that  the  person  to  wh6m  it  is  addressed  resides 
in  the  city  or  the  town  io  which  it  ia  addressed.  Henderson  v.  Carhon- 
dale  Coal  Co,,  25. 

2.  A  bona  fide  purchaser,  before  maturity,  of  coupon  bonds  of  a  railroad 

company  payable  to  bearer,  takes  theita  freed  from  any  equities  that 
might  have  been  set  up  against  the  original  holder ;  and  the  burden  of 
proof  is  on  him  who  assails  the  bona  fides  of  such  purchase.  Kneeland 
V.  Lawrence,  200. 
8.  Uncontradicted  evidence  of  interested  witnesses  to  an  improbable  fact 
does  not  require  judgment  to  be  rendered  accordingly.  Quock  Ting 
V.  UniUd  States,  417. 

See  Court  and  Jury,  4,  6; 

Patent  fon  Invention,  5,  9,  10,  11. 

Railroad,  3. 

EXCEPTION. 
See  Jurisdiction,  A,  6. 

EXECUTIVE. 
The  President  has  power  by  and  with  the  advice  and  consent  of  the  Senate 
to  displace  an  officer  in  the  army  or  navy  by  the  appointment  of 
another  person  in  his  place.    MuUan  v.  United  States,  240. 

EXTERRITORIALITY. 
See  Constitutional  Law,  16,  17,  18. 

FEES. 
1.  There  being  a  dispute  between  the  appellee,  a  commiss*  4ler  of  a  Circuit 
Court  of  the  United  States,  and  the  appellant,  respecting  the  official 
fees  of  the  former  for  services  in  criminal  cases.  Held,  (1)  That  the 
law  of  the  State  in  which  the  services  are  rendered  must  be  looked  at 
in  order  to  determine  what  are  necessary ;  (2)  That  in  Tennessee  a 
temporary  mittimus  may  become  necessary,  and  a  charge  for  it  should 
be  allowed  unless  there  has  been  ^an  abuse  of  discretion  in  regard  to  it : 
(8)  That  only  one  fee  can  be  charged  for  taking  the  acknowledgment 
of  defendants'  recognizances,  but  that  one  fee  can  be  charged,  as  an 
acknowledgment  in  such  case  is  necessary;  (4)  That  charges  for 
drawing  complaints  and  for  taking  and  certifying  depositions  to  file 
are  proper ;  (5)  That  a  charge  for  "  entering  returns  to  process  **  it 
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unobjectionable;  (6)  That  a  charge  for  << writing  out  testimony"  is 
allowable;  (7)  That  the  items  for  fees  for  dockets,  etc^  which  were 
allowed  ^n  the  authority  of  United  States  v.  Wallace,  116  U.  &  398, 
decided  at  October  term,  1885, 'should  have  been  disallowed,  as  the 
right  to  make  such  charges  was  taken  away  by  the  proviso  in  the 
deficiency  appropriation  act  of  August  4,  1886,  24  Stat  274,  which, 
although  a  proviso  in  an  annual  impropriation  bill,  operated  to  amend 
Bev.  Stat  f  847 ;  (8)  That  a  commissioner,  acting  judicially,  has  the 
discretion  to  suspend  a  hearing,  and  that  per  diem  fees  for  continu- 
'  anoes  should  be  allowed.     United  States  v.  Swing,  182. 

%  There  being  a  dispute  between  the  United  States  and  a  commissioner 
of  a  Circuit  Court  of  the  United  States,  acting  as  Chief  Supervisor  of 
Elections,  respecting  the  official  fees  of  the  latter;  Held,  (1)  That  he 
was  entitled  to  charge  as  commissioner  for  drawing  the  oaths  of  the 
supervisors,  for  administering  them  and  for  his  jurat  to  each  oath; 
(2)  iils6  for  drawing  affidavits  of  services  by  each  supervisor  for  whi  ^ 
compensation  was  claimed,  as  such  affidavit  had  been  r^uired  by  the 
government;  (8)  That  he  should  be  allowed  for  drawing  complaints 
in  criminal  proceedings ;  (4)  That  the  charges  for  docket  fees  should 
be  disallowed;  (5)  That  he  should  be  allowed  for  preparing  and 
printing  the  instructions  to  supervisors  as  a  whole,  but  not  a  charge  per 
folio  for  eachioopy  furnished  to  a  supervisor;  (6)  That  the  same  rule 
should  be  applied  to  special  instructions  to  supervisors ;  (7)  That  the 
charge  for  notifying  supervisors  of  their  appointments  should  be  dis- 
allowed; (8)  That  the  department  of  justice  having  demanded  copies 
of  the  oaths  of  office  of  the  supervisors,  the  charge  for  them  should  be 
allowed;  (9)  That  the  charges  for  certificates  to  the  deputy  marshals' 
and  supervisors'  accounts  should  be  allowed  for  the  same  reason ;  (10) 
That  the  statute  makes  no  provision  for  the  aUowanoe  of  mileage  and 
attendance  upon  court  in  his  ci^acity  of  commissioner;  (11)  That  his 
charge  for  administering  oaths  to  voters  in  his  capacity  of  commis-  - 
sioner  should  be  allowed ;  (4?)  That  his  per  diem  charge  of  95  per 
day  should  be  disallowed.     United  States  v.  McDemuM,  151. 

8.  There  being  a  dispute  between  the  United  States  and  Poinier  respecting 
.  his  charges  for  his  services  as  Chief  Supervisor  of  Elections^  Heldy 
(1)  That  he  was  entitled  to  charge  a  fee  for  filing  recommendations  for 
i^pointments  (entitled  by  him  informations),  but  not  for  recording  and 
indeziny  i^em;  (2)  That  he  was  entitled  to  charge  for  indexing  ap- 
pointmetiflb,  but  not  for  recording  them;  (8)  That  he  was  entitled  to 
charge  for  preparing  instructions  to  supervisors;  (4)  That  'he  was 
entitled  to  diarge  a  reasonable  sum,  within  the  discrelibn  of  the 
court  and  the  treasury  accounting  officers,  for  procunng  and  distribu* 
tiog  the  same ;  (5)  That  he  was  not  entitled  to  a  per  diem  charge^ for 
attMidance  upon  the  Circuit  Court ;  (6)  That  he  was  entitled  to  charge 
lor  stationery,  and  for  printing  forms  and  blanks.     United  States  t. 
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4.  On  the  authority  of  United  States  v.  Bwing^  anie,  142,  th«  appellee's  foes 
a»  commissioner  of  the  Circuit  Court  for,  the  Aliddle  District  of 
Alabama,  acting  in  criminal  cases,  are  allowed  for  *<drawiug  com- 
plaints," in  connection  with  recognisances  of  defendants  for  examina- 
tion ;  and  for  recognizances  of  witnesses,  and  for  the  charge  per  folio 
for  depositions  taken  on  examination :  and  on  the  authority  of  United 
States  T.  McDermotty  ante,  151,  the  fees  for  administering  oaths  and  for 
each  jurat  are  allowed.     United  States  v.  Barber,  164. 

6.  The  appellee  is  also  entitled  to  a  fee  for  filing  a  complaint;  to  charge  per 
folio  for  pay  rolls  of  witnesses;  and  to  charge  per  folio  for  transcnpts 
of  proceedings  when  the  originals  are  not  sent  up;  but  he  is  not 
allowed  to  charge  for  filing  and  entering  every  declaration,  etc.,  if 
several  are  attached  together,    lb. 

6.  When  a  series  of  sheets  are  attached  together,  they  form  a  single  paper 

within  the  meaning  of  the  law.    lb* 

7.  A  clerk  of  a  Circuit  or  District  Court  of  the  United  States,  receiving 

papers  sent  up  in  criminal  cases  by  the  commissioners  before  whom  the 
examinations  were  had,  may  file  them  in  the  order  and  as  they  come 
from  the  commissioners,  and  is  entitled  to  his  fee  for  filing  each  such 
paper.     United  States  v.  Van  Duxee,  169. 

8.  He  may  also  charge  for  filing  oaths,  bonds  and  appointments  of  deputy 

marshals,  juiy  commissioners,  bailiffs,  district  attorneys  and  their 
assistants,  and  further  for  recording  them  if  required  by  order  of  court 
or  by  custom  to  do  so ;  but  not  for  administering  the  oaths  of  office  to 
them  or  for  preparing  their  o^cial  bonds.    lb. 

9.  He  is  also  entitled  to  his  legal  charges  for  approving  the  accounts  of  such 

officers  under  the  act  of  February  22,  1875, 18  Stat.  333,  c.  95.    lb. 

10.  He  is  also  entitled  to  charge  for  furnishing  a  copy  of  an  indictment  to 
the  defendant  when  ordered  to  do  so  by  the  coujt ;  but  not  otherwise. 
Jb. 

11.  He  is  also  entitled  to  a  fee  for  filing  crittiinal  cases  sent  up  by  a  com- 
missioner, but  not  for  docketing  the  same  unless  indictment  is  found .  lb, 

12.  When  the  Treasury  Department  requires  copies  of  oi-ders  for  payment 
by  the  marshal  of  sums  due  to  jurors  and  witnesses  to  be  authenticated 
by  the  seal  of  the  court,  the  clerk  is  entitled  to  his  fee  for  affixing  it ; 
but  not  otherwise.    lb. 

18.  He  is  entitled  to  a  fee  for  entering  an  order  for  trial  and  recording  a 
verdict  in  a  criminal  case,  that  charge  not  being  covered  by  the  fee 
^  for  making  dockets  and  indices,  issuing  venire,  taxing  costs,"  et-o. 
lb.,  as  corrected  in  United  States  v.  Van  Duzee,  199. 

14.  Charges  for  filing  precipes  for  bench  warrants  are  proper ;  but  no  such 
precipe  is  required  after  sentence,  the  sentence  being  In  itself  an  order 
for  a  mittimus.    United  States  v.  Van  Duzee,  169. 

15.  When  it  is  the  practice  in  a  distinct  to  require  records  to  be  made  up  in 
criminal  cases,  the  clerk  is  entitled  to  charge  for  incorporating  in  it 
the  transcript  from  the  commissioner,    lb. 

VOL.  CXL — 46 
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- 16.  When,  in  a  diatriot,  there  id  a  rule  of  oouri  that  the  derk,  in  issuing 
sub^nas  in  criminal  eases,  shall  make  copies  to  be  left  with  witnesses, 
he  is  eutitled  to  compensation  for  such  copies.    Ih, 

17.  Whether  a  complaint  in  a  criminal  proceeding  is  so  unnecessarily  prolix 
that  the  commissioner  who  drew  it  should  not  be  allowed  charges  for  it 
in  excess  of  three  folios,  is  a  question  of  fact  upon  which  the  decision 
of  the  court  below  will  be  accepted.     Uniud  Stattn  t.  Barber,  177. 

18.  It  is  within  the  discretion  of  a  commissioner  of  a  Circuit  Court  of  the 
United  States  in  Alabama  to  cause  more  than  one  warrant  against 
the  same  party  for  a  violation  of  the  same  section  of  the  Revised  Stat- 
utes to  be  issued ;  and  when  the  court  below  approves  his  accounts 
containing  charges  for  such  issues,  it  is  conclusive  upon  the  accounting 
officers  of  the  Treasury  that  the  discretion  was  properly  exercised,  lb. 

10.  The  acknowledgment  of  a  recognizance  in  a  criminal  case  by  principal 
and  surc(ti6S  is  a  single  act,  for  which  only  a  single  fee  is  chargeable. 

FEME  COVERT. 
See  Local  Law,  5,  6. 

FINAL  DECREE. 

See  JUDOHBNT,  1. 

FRAJUD. 
Money  deposited  by  the  plaintiff  with  the  defendant,  in  order  tp  cheat  and 
defraud  plaintifPs  creditors,  may  be  recovered  back  by  him.     Block  v. 
Darling,  284. 

GRAND  JURY. 

See  Habeas  Corpus,  1,  4. 

HABEAS  CORPUS. 

1.  When  the  statutes  of  a  State  do  not  exclude  persons  of  African  descent 

from  serving  as  grand  or  petit  jurors,  a  person  accused  in  a  state  court 
of  crime,  who  desires  to  avail  himself  of  the  fact  that  they  were  so 
excluded  in  the  selection  of  the  grand  jury  which  found  the  indictment 
against  him,  or  of  the  petit  jury  which  4ried  him,  should  make  the 
objection  in  the  state  court  during  the  trial,  and,  if  overruled,  should 
take  the  question  for  decision  to  the  highest  court  to  which  a  writ  of 
error  could  be  sued  out  from  this  court ;  and  fidling  to  do  so,  he  can- 
not have  the  adverse  deci^ion  of  the  state  court  reviewed  by  a  Circuit 
Court  of  the  United  States  upon  a  writ  of  habeae  carpui.  In  re  Wood\ 
.278. 

2.  The  question  raised  in  this  case  could  have  been  raised  and  determined 

by  the  trial  court  in  New  York,  on  a  moticm  to  set  aside  the  indict- 
ment   lb. 
8.  It  was  not  intended  by  Congress  that  Cireuit  Courts  of  the  United 
States  should,  by  writs  of  Mbede  eeifpm^  obstmet  the  ordinary  admin- 
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istratioD  of  the  criminai  laws  of  the  Slate  through  Ha  own  tdbimato. 
lb. 

4.  A  deficiency  in  the  number  of  grand  jurors  prescribed  by  law,  there  being 

present  and  acting  a  greater  number  than  that  requisite  for  the  finding 
of  an  indictment,  is  not  such  a  defect  as  vitiates  the  entire  proceedings, 
and  compels  his  discharge  on  habeas  corpus^  though  unnoticed  by  the 
prisoner  until  after  trial  and  sentence.  In  re  WiUony  575« 
6.  If  it  be  doubtful  whether  the  defendant  can,  after  trial  and  yerdiot,  take 
'  advantage  of  such  a  defect  by  direct  challenge,  it  is  clear  Uiat  the 
defect  does  not  go  to  the  jurisdiction,  and  cannot  be  taken  advantage 
of  by  a  collateral  attack  in  habeas  carpus.    lb. 

HUSBAND  AND  WIFE. 
See  Local  Law,  5^  6. 

ILLINOIS. 
See  Bank  Check;  Lease,  4; 

Cases  Disbeoardeo;  Riparian  Eiqhts. 

INDICTMENT. 
See  Criminal  Law,  2,  3.  - 

INFAMOUS  CRIME. 
5ee*  Criminal  Law,  5. 

INSURANCE. 

1.  A  policy  of  insurance,  executed  in  New  York  by  a  New  York  corporation 

doing  business  in  Missouri,  upon  an  application  signed  in  Missouri  by 
a  resident  of  Missouri,  made  part  of  the  contract,  and  declaring  that  it 
'*  shall  not  take  effect  until  the  first  premium  shall  have  been  actually 
paid  during  the  life  of  the  person  proposed  for  assurance,"  and  which 
is  delivered,  and  the  first  premium  paid,  in  Missouri,  is,  in  the  absence 
of  evidence  of  the  company's  acceptance  of  the  application  in  New 
York,  a  Missouri  contract,  and  governed  by  the  laws  of  Missouri. 
Equitable  Life  Assurance  Society  v.  Clements^  226. 

2.  The  Revised  Statutes  of  Missouri  of  1879,  §§  598S-5086,  establish  a  rule 

of  commutation  upon  default  in  payment  of  premium  after  two  premi- 
ums have  been  paid  on  a  policy  of  life  insurance,  which  cannot  be 
varied  or  waived  by  ex{>ress  provision  in  the  contract,  except  in  the 
cases  specified  in  those  statutes,    lb. 

5.  A  contract  of  reinsurance  to  the  whole  extent  of  the  original  insurer's 

liabUity  is  valid,  in  the  absence  of  usage  or  stipulation  to  the  oootrary. 
North  America  Ins,  Co.  v.  Hibemia  Ins,  Co.,  565. 
4.  An  open  policy  of  insurance,  executed  in  one  State  and  sent  to  another, 
and  taking  effect  by  acceptance  of  risks  under  it  by  the  insurer's  agent 
there,  is  not  affeeted  by  loeal  usage  of  the  place  where  it  was  exe- 
euted.    lb» 
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5*  A  policy  of  reiDionuioe,  limited  to  the  exoeea  of  the  original  inforer's 
risk  above  a  certain  tarn,  does  not  provent  him  from  reinsuring  him- 
self elsewhere  within  that  sum.    Jb, 

See  Court  and  Jury,  4,  6. 

INTEREST. 

1.  A  judgment  in  an  action  of  tort,  for  damages  and  costs,  was  rendered 

in  the  Supreme  Court  of  the  DLstriot  of  Columbia^  at  special  term.  It 
was  affirmed  by  the  general  term,  with  costs.  The  latter  judgment 
was  affirmed  by  this  court,  with  costs.  Nothing  was  said  about  inter- 
est in  either  of  the  three  judgments.  On  the  preeentation  of  the  man- 
date of  this  court  to  the  general  term,  it  entered  a  judgment  for  the 
payment  of  the  judgment  of  the  special  term,  with  interest  on  it  at  the 
rate  of  six  ger  cent  per  annum  from  the  time  it  was  originally  ren- 
dered. Heldf  that  the  judgment  oh  the  mandate  should  have  followed 
the  judgment  of  this  court  and  not  have  allowed  interest  In  re  Wcuh- 
ingion  jr  Georgetown  Railroad^  91. 

2.  As  the  Stmount  of  the  interest  was  not  large  enough  to  warrant  a  writ  of 

error,  the  proper  remedy  was  by  mandamus,  there  being  no  other 
adequate  remedy,  and  there  being  no  discretion  to  be  exercised  by  the 
inferior  court    76. 

8.  This  court  does  not  decide  whether  a  judgment  founded  on  tort  bears 
or  ought  to  bear  interest,  in  the  Supreme  Court  of  the  District  of 
Columbia,  from  the  date  of  its  rendition.    Tb. 

4.  The  fact  that  the  judgment  of  this  court  merely  affirmed  the  judgment 
of  the  general  term  with  costs,  and  said  nothing  about  interest,  is  to 
be  taken  as  a  declaration  of  this  court  that,  upon  the  record  as  pre- 
sented to  it,  no  interest  was  to  be  allowed.    lb. 

0.  A  mandamus  was  issued  to  the  general  term,  commanding  it  to  vacate 
its  judgment  so  far  as  concerned  the  interest,  and  to  enter  a  judgment 
on  the  mandate,  affirming  its  prior  ju<%ment,  with  costs,  without 
more.    76. 

INTERNAL  REVENUE. 

The  provision  in  Rev.  Stat  §  3309,  that  if  the  Commissioner  of  Internal 
Revenue,  on  making  a  monthly  examination  of  a  distiller's  retuni, 
*'  finds  that  the  distiller  has  used  any  grain  or  molasses  in  excess  of 
the  capacity  of  his  distillery  as  estimated  according  to  law,  he  shall 
make  an  assessment  against  the  distiller,"  etc.,  refers  to  the  real  aver- 
age spirit-producing  capacity  of  the  distillery,  and  not  to  a  fictitious 
oi^acity  for  any  particular  day  or  days.  Chicago  Dittilling  Co,  v. 
iStone,  647. 

INTERSTATE  COMMERCE. 

See  CoNSTiTutiONAL  Law,  19. 

INTOXICATING  LIQUORa 
See  Constitutional  Law,  19. 
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JAPAN. 

Article  IV  of  the  treaty  of  Jane  17,  1857,  with  Japan,  is  still  in  force,  not- 
wil^standing  the  provisions  in  Article  XII  of  the  treaty  of  July  20, 
1858.     In  re  Ross,  453. 

JUDGMENT. 

1.  The  decree  of  Jane  8,  1885,  dismissing  the  bill  in  this  case  as  to  certain 

parties  for  want  of  equity,  and  denying  relief  to  complainant  *'  upon 
all  matters  and  things  in  controversy,"  which  was  before  this  court  in 
Hill  V.  Chicago  jr  Evanslon  Railroad^  129  U.  S.  170,  was  a  final  decree 
as  to  all  matters  determined  by  it ;  and  its  finality  is  not  aCEected  by 
the  fact  that  there  was  left  to  be  determined  by  the  master,  a  further 
severable  matter  in  which  the  appellant  parties  had  no  interest  HiU 
V.  Chicago  jr  Evanslon  Railway,  52. 

2.  On  a  Sunday  morning  a  jury  returned  a  verdict  of  guilty  against  persons 

on  trial  for  murdet,  whereupon  the  court  remanded  them  to  custody 
to  await  judgment  and  sentence.    Hdd^  that  this  waf  not  a  judgment, 
but  only  a  remand  for  sentence.    Ball  v.  United  Stateff  118. 
See  Constitutional  Law,  7 ;  Evidence,  3 ; 

Decree;  Interest. 

JURISDICTION. 

A.    Of  the  Supreme  Court  or  the  Uihted  "STlrEsr 

1.  Thd  rule  in  Gibson  v.  Shuftldt,  122  U.  S.  27,  that  "  in  equity  as  in  admi- 

ralty, when  several  persons  join  in  one  suit  to  assert  several  and  dis- 
tinct interests,  and  Uiose  interests  alone  are  in  dispute,  the  amount  of 
the  interest  of  each  is  the  limit  of  the  appellate  jurisdiction,"  affirmed 
and  applied.    Henderson  v.  Carbondale  Coal  flr  Coke  Co,,  25. 

2.  When  a  party  who  is  ordered  to  appear  in  a  pending  suit  in  equity, 

voluntarily  appears,  without  service  of  process,  and  answers,  setting 
up  his  cliums,  it  is  too  late  for  him  to  object  that  there  was  error  in 
the  order.  Ih, 
8.  In  a  case  like  this,  this  court  is  confined  to  the  consideration  of  exeep* 
tions  taken  at  the  trial,  to  the  admission  or  rejection  of  evidence-  and 
to  the  charge  of  the  court  and  its  ref  usab  to  charge ;  and  it  has  no 
concern  with  questions  of  fact  or  with  the  weight  to  be  given  to  evi- 
dei{be  which  was  properly  admitted.     jEtna  Life  Ins,  Co,  v.  Ward,  76. 

4.  It  is  again  decided  that  an  order  remanding  a  cause  from  a  Circait 

Court  of  the  United  States  to  the  state  court  from  which  it  was  r^ 
moved,  is  not  a  final  judgment  or  decree  which  this  court  has  jurisdic- 
tion to  review.    Birdseye  v.  Sehaeffer,  117. 

5.  When  in  an  action  for  the  recovery  of  a  money  demand,  a  oounternslaim 

of  the  defendant  exceeding  95000  in  amount  is  entirely  disallowed, 
and  judgment  rendered  for  the  plaintiff  on  his  claim,  this  court  has 
jtrisdictionof  a  writ  of  error  sued  out  by  the  defendant,  without 
regard  to  the  am^mnt  of  the  pUdntifTs  judgment.  BUick  v.  Dwrl  r//, 
''284. 
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6.  A  general  exception  **  to  all  and  each  part  of  the  foregoing  charge  and 

instruction  "  suggests  nothing  for  the  consideration  of  this  court.    76. 

7.  The  amount  involved  in  this  case,  when  interest  is  properly  computed* 

is  sufficient  togiv*  the  court  jurisdiction.     Woodward  v.  Jewell,  247. 

8.  A  bill  in  equity  in  a  state  court,  with  jurisdiction  over  the  parties, 

brought  to  enforce  the  specific  performance  of  a  contract  whereby  an 
inventor  who,  having  taken  out  letters  patent  for  his  invention,  agreed 
to  transfer  an  interest  therein  to  the  plaintiff,  and  proceedings  there- 
under involving  no  question  arising  under  the  patent  laws  of  the 
United  States,  and  not  questioning  the  validity  of  the  patent,  or  con- 
sidering its  construction,  or  the  patentability  of  the  device,  relate  to 
subjects  within  the  jurisdiction  of  that  court ;  and  its  decree  thereon 
raises  no  Federal  question  for  consideration  here.  Marsh  v.  Nichols^ 
Shepard  j-  Co.,  844. 

9.  When  the  judgment  of  a  state  court  is  against  an  assignee  in  bank- 

ruptcy in  an  action  between  him  and  the  bankrupt,  where  the  question 
at  issue  is  whether  the  matter  in  controversy  passed  by  the  assign- 
ment, this  court  has  jurisdiction  in  error  to  review  the  judgment. 
WUliams  v.  Heard,  629. 

See  Crimin.  x  Law,  9 ; 
Decree. 

R    Of  CiBcniT  Courts  of  Appeal  of  the  UmTSD  States. 
See  Criminal  Law,  4. 

C.  Of  Circuit  Courts  of  the  United  States. 
On  the  4th  of  December,  1888,  the  clerk  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Texas,  at  Galveston,  certified 
to  the  Circuit  Judge  for  the  fifth  circuit  that  the  District  Judge  of 
that  district  was  **  prevented  by  reason  of  illness  from  continuing  the 
holding  of  the  present  November  term  of  the  District  and  Circuit 
Courts  of  the  United  States  for  the  Eastern  District  of  Texas,  at 
Galveston ;  and  also  the  coming  terms  of  said  courts  at  Tyler,  Jefferson 
and  Galveston,  in  the  year  1889.'^  Thereupon  the  Circuit  Judge  is- 
sued an  order  designating  and  appointing  *<the  judge  of  the  Western 
Judicial  District  of  Louisiana  to  conclude  the  holding  of  the  present 
November  term  of  the  District  and  Circuit  Courts  for  the  Eastern 
District  of  Texas,  at  Galveston,  and  also  to  hold  the  coming  terms  of 
the  District  and  Circuit  Courts  in  said  Eastern  District  of  Texan, 
during  the  year  1889,  and  during  the  disability  of  the  judge  of  said 
district,  and  to  have  and  exercise  within  said  district  during  saitl 
period,  and  during  such  disability,  the  powers  that  are  vested  by  law 
in  the  judge  of  said  district"  On  the  12th  of  March,  1889,  Congress 
created  a  new  division  of  the  Eastern  Judicial  District  of  Texas,  the 
courts  to  be  held  at  Paris,  Texas,  and  with  •*  exclusive  original  juris- 
diction of  offences  "  committed  within  a  designated  portion  of  Indian 
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Territory  attached  to  that  district,  aud  directed  two  terma  to  be  held, 
one  in  April,  and  one  in  October.  25  Stat  p.  786,  o.  333,  §  18.  Under 
the  authority  so  given  the  judge  of  the  Western  District  of  Louisiana 
held  the  Circuit  Court  at  Paris  in  October,  1889,  during  which  term 
persons  were  tried  and  convicted  of  the  oftence  of  murder,  committed 
in  that  part  of  the  Indian  Territory ;  and  on  the  following  April  term 
they  were  sentenced  to  death.  Before  that  term  commenced,  the  reg- 
ular District  Judge  of  that  district  died.  Held,  that  in  holding  the 
October  term,  the  judge  acted  as  a  judge  de  jure ;  and  during  the 
April  term,  if  not  dejure,  as  a  judge  de  facto,  whose  acts  could  not  be 
attacked  collaterally.  Ball  v.  United  States,  118. 
See  Constitutional  Law,  6,  8 ; 
Equity,  1. 

D.  Of  District  Courts  of  the  Ukitsd  States. 
Prior  to  1885  the  District  Courts  of  a  Territory  had  jurisdiction  over  the 
crime  of  murder,  committed  by  any  person  other  tiian  an  Indian,  upon 
an  Indian  reservation  within  its  territorial  limits ;  and  such  jurisdic- 
tion was  not  taken  away  by  the  act  of  March  3,  1885,  c  841,  §  0,  23 
Stat  385.    /n  re  Wilson,  575. 

£.    Of  the  Supreme  Court  of  the  District  of  Columbia. 
See  Interest  1  to  5. 

KANSAS. 
See  Cases  Affirmed,  4,  5. 

LACHES. 
See  Municipal  Corporation,  1  (8) ; 
Public  Land,  3. 

LANDS  UNDER  WATER. 
See  Riparian  Rights. 

LEASE. 

1.  Equity  leans  against  lessors  seeking  to  enforce  a  forfeiture  of  the  lease, 

and  only  decrees  in  their  favor  when  there  is  full,  clear  and  strict 
proof  of  a  legal  right  thereto.    Henderson  v.  Carbondale  Coal  Co^  25. 

2.  Leased  property  in  Illinois  being  in  the  hands  of  a  receiver,  and  there 

being  no  evidence  that  he  lived  at  St.  Louis,  proof  of  the  mailing  of 
a  registered  letter  to  him  at  that  place,  claiming  a  forfeiture  of  the 
lease  for  non-payment  of  rent,  and  of  an  endorsement  on  the  receipt 
of  the  receiver's  name  "per  C.  M.  Pierce"  is  not  such  proof  of  the 
personal  service  of  demand  and  notice  as  authorizes  a  decree  of  for* 
feiture  under  the  statutes  of  Illinois.    lb, 

3.  No  foundation  is  laid  for  a  decree  of  forfeiture  of  a  lease  for  non-pay- 

ment of  rent,  if  it  appears  that  the*  lease  described  in  the  notice  of 
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.  claim  of  forfeiture  is  a  different  lease'from  the  lease  produced  and 
proved  in  the  judicial  proceedings  to  obtain  such  a  decree,  lb. 
4.  Under  the  statute  of  Illi);i6is  full,  clear  and  strict  proof  of  delivery  to 
the  proper  party  of  a  demand  for  payment  of  rent  in  arrear,  and  no- 
tice of  claim  of  iorfesttTre  of  a  lease  in  case  of  failure  to  do  so,  ia 
necessary,  in  order  to  eiititle  the  lessor  to  a  decree  of  forfeiture.    lb. 

LETTER. 

See  Evidence,  1 ; 
Lease,  2. 

LEX  LOCL 
See  Insurance,  1. 

LIMITATIONS,  STATUTES  OF. 
See  BANtf  Check  ; 

Municipal  Corporation,  1  (8). 

LOCAL  LAW. 

1.  The  filing  of  an  unverified  general  reply  to  a  verined  answer  in  Kansas, 

does  not  admit  the  truth  of  the  statements  in  the  answer  if  it  was  not 
incumbent  on  the  plaintiff  to  file  it  Harper  County  Commissionert 
V.  Rose,  7L 

2.  The  act  of  the  legislature  of  Virginia  of  March  22,  1842,  relating  to 

lands  west  of  the  Allegheny  Mountains  which  had  become  vested  in 
the  Commonwealth  by  reason  of  the  non-payment  of  taxes,  did  not 
operate  to  transfer  such  forfeited  lands  to  the  holder  of  an  **  inclusive 
grant  *'  within  the  limits  of  which  grant  they  were  situated,  but  whose 
patent  was  subsequent  in  date  to  that  of  the  patentees  of  the  forfeited 
lands.    Hoisted  v.  Buster,  273. 

3.  Bryan' y.  Willard,  21  West  Va.  65,  is  followed,  not  only  because  it  set- 

tles the  law  of  the  highest  court  of  a  State  upon  a  question  of  title  to 
real  estate  within  its  boundaries,  which  is  identical  with  the  question 
involved  here,  but  also  because  the  decision  is  correct,    lb, 

4.  The  board  of  commissioners  and  the  county  court  of  San  Francisco 

had  jurisdiction  to  proceed  in  the  execution  of  the  statute  for  widen- 
ing Dupont  Street.     Lent  v.  Tillson,  816. 

5.  In  Louisiana  a  married  woman,  sued  upon  a  promissory  note  signed  by 

her,  and  defending  upon  the  ground  that  the  debt  contracted,  in  her 
name  did  not  enure  to  her  benefit  or  the  benefit  of  her  separate 
estate,  has  the  burden  of  proof  to  establish  that  defence.  Marchand 
V.  Griffon,  516. 

6.  A  married  woman  having  been  authorized  by  her  husband  and  a  District 

Court  in  Louisiana  to  borrow  money  and  to  give  her  note  secured  by 
mortgage  on  her  separate  property  for  its  repayment,  is  not  estopped 
thereby  from  setting  up,  in  an  action  on  the  note  and  mortgage,  Uiat 
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the  debt  did  not  enure  to  her  benefit  or  the  benefit  of  her  separate 
€8tate,  and  from  averring  and  showing  facts  which  constitute  a  fraud 
upon  her  in  law,  although  the  word  fraud  is  not  used  in  her  plea :  and 
if  it  appear  that  the  holder  of  the  note  and  mortgage  had  advanced  the 
money  to  the  husband,  knowing  it  to  'be  for  his  sole  benefit,  neither 
the  wife  nor  her  property  would  be  bound  for  its  payment.    lb. 


Alabama. 

See  Fees,  18. 

Arkansas. 

See  Tax  and  Taxation. 

nUnois. 

See  Bank  Check  ; 

Cases  Disregarded  ; 

Lease,  4 ;     , 

Ripariax  Rights. 

Kansas. 

See  Cases  Affirmed,  4,  5. 

Louisiana. 

See  New  Orleans. 

Mississippu 

See  Constitutional  Law,  6. 

Missouri. 

iSee  Insurance,  1,  2. 

New  York. 

See  Habeas  Corpus,  1,  2. 

Oregon. 

See  Constitutional  Law,  8 ; 

Public  Land  ; 

Swamp  Land. 

.LOUISIANA. 

See  Local  Law,  5,  6. 

MANDAMUS. 

1.  A  statute  providing  that  **  for  the  purpose  of  hearing  application  for  and 

issuing  writs  of  mahdamtu,'*  the  court  <*  shall  h^  regarded  as  open  at 
all  times  "  authorizes  a  hearing  on  the  return  of  the  alternative  writ 
and  the  issue  of  a  peremptory  writ  in  vacation.    In  re  Delgadoy  686. 

2.  A  statute  limiting  the  fine  to  be  imposed  for  violation  of  a  peremptory 

writ  of  mandamus,  and  providing  that,  when  paid,  it  shall  be  a  bar  to 
an  action  for  any  penalty  incurred  by  reason  of  refusal  or  neglect  to 
perform  the  duty,  does  not  deprive  the  court  of  power  to  punish  for 
disobedience  of  the  writ,  or  to  compel  obedience  by  imprisonment.  lb. 
8.  In  case  of  a  disputed  election  to  a  municipal  office,  mandamus  may  issue 
to  compel  the  recognition  of  the  de  facto  officer  until  the  rights  of  the 
parties  can  be  determined  on  quo  warranto.  lb. 
See  Interest,  2,  6. 

MANDATE. 
See  Constitutional  Law,  8; 
Interest. 

MISSISSIPPI 
See  Constitutional  Law,  5. 
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MISSOURI. 
See  Insurance,  1,  2. 

MONEY  HAD  AND  KECEFTED. 
See  Fraud. 

MORMON  CHURCH. 
The  court  now  orders  a  decree  entered  in  this  case,  for  which  purpose  it 
was  reserved  at  the  last  term.    See  Mormon  Church  ▼•  United  Stales. 
136  U.  S.  1,  66.    Mormm  Church  y.  United  States,  667. 

M0RT6AGK 
The  conveyan^  to  the  mortgagee  in  this  case  was  a  mortgaga  and  not  a 
deed  conveying  the  legal  title.     Woodward  t.  Jewsik  247. 
See  Contract  ; 
Railroad,  1. 

MUNICIPAL  CORPORATION. 

t.  June  25, 1870,  the  town  of  Lamoille  voted  to  subscribe  •30,000  to  the 
stock  of  appellant,  and  August  6,  1870,  voted  to  subscribe  910,000 
additional  thereto.  Februiury  1,  1871,  the  town  subscribed  $10,000 
thereto,  issued  40  bonds  of  91000  each  in  payment  thereof,  and  received 
940,000  in  stock.  The  company  parted  wit^  the  bonds,  and  the  same 
were  sold  for  90  c^its  on  the  dollar,  and  the  majority  of  ^em  came 
into  possession  of  the  appellee.  The  910,000  additional  subscription 
was  held  void  as  violating  the  provisions  of  the  Constitution  of  Illi- 
nois,  adopted  July  2,  1870.  Thereupon  the  appeUee  filed  this  bill 
against  the  town  and  the  railway  company,  tendering  the  bonds  for 
surrender  and  cancellation,  and  praying  that  910,000  of  the  stock  held 
by  the  company  should  be  transferred  to  him.  A  decree  was  entered 
in  accordance  with  the  prayer  of  the  bill,  from  which  the  railway  com- 
pany only  appealed.  Held,  (1)  That  the  plaintiff's  rights,  so  far  as 
concerned  the  town,  rested  on  the  decree  which  the  town  had  not 
appealed  from,  and  there  was  no  matter  of  subrogation  to  be  considered 
in  the  controversy  with  the  railway  company ;  (2)  That  the  railway 
company,  having  parted  vrith  the  bonds  for  consideration,  had  no 
eqi^ties  which  it  could  set  up  as  against  the  claint  of  the  plaintiff;  (3) 
That  there  was  no  question  of  laches  or  limitation ;  (4)  That  it  waa 
too  late  to  raise  the  objection  that  these  matters  could  not  be  combined 
in  one-8i;dt.  lUinais  Grand  Trunk  Railway  v.  Wade,  65. 
See  Cases  AFFiRMen,  4; 

CokSTITUTIONAX  LaW,  4. 

MUNICIPAL  BONDS. 
See  Cases  Affirmed,  5; 
Constitutional  Law,  4. 
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NEGLIGENCE. 
See  Railroad,  2,  8. 

NEGOTIABLE  SECURITIES. 
See  Bakk  Check; 

EVIDBNCB,  2. 

NEW  ORLEANa 
The  destination  or  chanoter  of  spaces  of  ground,  part  of  the  pablic  quay 
or  levee  in  the  city  of  New  Orleans,  dedicated  to  public  use,  and  locue 
publicm  hj  the  law  of  Louisiana,  is  not  changed  so  as  to  make  them 
private  property,  subject  to  be  taken  on  execution  for  the  debts  of  the 
city,  by  a  lease  made  pursuant  to  an  ordinance  of  the  city,  by  which 
the  city  grants  to  an  individual  the  exclusive  right  for  twenty-five  years 
to  use  such  spaces,  designated  by  the  city  surveyor,  and  not  nearer 
than  one  hundred  and  fifty  feet  to  the  present  wharves,  for  the  purpose 
of  erecting  thereon,  for  the  shelter  of  sugar  and  molasses  landed  at  the 
quay,  fire-proof  sheds,  *'  with  such  accommodations  and  conveniences 
for  the  transaction  qf  business  as  may  bo  necessary ; "  and  also  grants 
to  him  the  exclusive  privilege  of  sheltering  sugar  and  molasses  landed 
at  the  port ;  and  authorizes  him  to  charge  prescribed  rates  on  the  sugar 
and  molasses  sheltered  under  the  sheds,  and,  in  case  those  sheds  **  shall 
not  be  of  sufficient  capacity  to  meet  the  demands  of  increased  produc* 
tion,  or  the  requirements  of  commerce,"  to  erect  additional  sheds  on 
spaces  to  be  designated  by  the  city;  he  agrees  to  keep  the  sheds  in 
repair,  and  to  pay  the  city  one-tenUi  of  such  charges ;  the  sheds  are  to 
revert  to  the  city  on  certain  terms  at  the  end  of  the  lease ;  and  right  is 
reserved  to  the  wharfinger  to  enforce  existing  regulations  against 
encumbering  the  quay,  and  to  the  city  to  open  or  extend  streets.  Neu> 
Orleans  v.  Lauiiiana  Construction  Co.,  654. 

NEW  YORK. 
See  Habeas  Corpus,  1,  2. 

OFFICERS  IN  THE  ARMY. 
See  Executive. 

OFFICERS  IN  THE  NAVY. 
See  Court  Martlal; 
Executive. 

OREGON. 
See  Public  Land. 
Swamp  Land. 

ORIGINAL  PACKAGE. 
See  Constitutional  Law,  10. 
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PARDON. 

When  a  person  convicted  of  murder  accepts  a  *'  commutation  of  sentence 
or  pardon  **  upon  condition  that  he  be  imprisoned  at  hard  labor  for  the 
term  of  his  natural  life,  there  can  be  no  question  as  to  the  binding 
force  of  the  acceptance.     In  re  Ro$Sy  453. 

PATENT  FOR  INVENTION. 

1.  Letters  patent  No.  277,941,  granted  May  22, 1883,  to  Cassius  M.  Rich- 

mond for  an  artificial  denture,  are  void  by  reason  of  an  abattdonmant 
of  the  invention  to  the  public  by  the  inventor  before  the  patent  was 
applied  for.    International  Tooth  Crown  Co.  v.  Gaylord^  56. 

2.  Letters  patent  No.  277,943,  granted  to  Cassius  Al-  Richmond  May  22, 

1883,  for  a  process  for  preparing  roots  of  teeth  for  the  reception  of  arti- 
ficial dentures,  are  void  for  want  of  novelty  and  for  want  of  invention 
in  the  invention  claimed  in  it    lb, 

3.  It  is  no  invention  within  the  meaning  of  the  law,  to  perform  with 

increased  speed  a  series  of  surgical  operations,  old  in  themselves  and  in 
the  order  in  which  they  were  before  performed.    Ih, 

4.  Letters  patent  No.  156,880,  granted  November  17, 1874,  to  Robert  Clnett 

for  an  improvement  in  shirts,  are  void  for  want  of  invention.  ClueU  v. 
Clajiin,  180. 

6.  By  a  written  agreement  signed  by  both  parties,  a  patentee  of  a  plow 

granted  to  another  person  the  right  to  make  and  sell  the  patented 
plow  under  the  patent,  in  a  specified  territory,  the  latter  agreeing  to 
make  the  plows  in  a  good  and  workmanlike  manner,  and  advertise  and 
sell  them  in  the  usual  manner,  and  at  a  price  not  to  exceed  the  usual 
price,  and  account  twice  a  year  for  all  plows  sold,  and  pay  a  specified 
royalty  for  each  plow  sold.  After  making  and  selling  some  plows,  the 
grantee  gave  notice  to  the  patentee,  that  he  renounced  the  license. 
But  he  afterwards  made  and  sold  plows  embracing  a  claim  of  the 
patent.  The  patentee  sued  him  to  recover  the  agreed  royalty  on  those 
plows.  He  set  up  in  defence  want  of  novelty  and  of  utility.  The  case 
was  tried  by  the  court  without  a  jury,  which  found  for  the  plaintiff  on 
novelty  and  utility,  and  gave  judgment  for  him  for  the  amount  of  the 
license  fees ;  Held,  (1)  The  license  continued  for  the  life  of  the  patent ; 
(2)  The  defendant  could  not  renounce  the  license  except  by  mutual 
consent  orl>y  the  fault  of  the  plaintiff;  (3)  The  plaintiff  had  a  right 
to  regard  the  license  as  still  in  force  and  to  sue  for  the  royalties; 
(4)  This  court  could  not  review  the  finding  that  the  invention  was 
new.  SL  Paul  Plow  Works  v.  Starling,  184. 
C.  The  ruling  out  of  certain  evidence  was  a  matter  of  discretion,  and  some 
of  it  was  immaterial.    Ih. 

7.  After  the  defendant  put  in  evidence  earlier  patents  on  the  issue  of  want 

of  novelty,  it  was  proper  for  the  plaintiff  to  show  that,  before  the  date 
of  any  of  them,  he  had  reduced  his  invention  to  practice  in  a  working 
form.    Ih. 
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8.  The  inTention  for  winding  thread  upon  spools,  patented  in  Great  Britain 
to  William  Weild  by  letters  patent  granted  January  22, 1858,  the  speci- 
fication being  filed  July  22,  1858,  was  published  by  the  filing  of  the 
specification  before  Hezekiah  Conant  discovered  and  invented  the  im- 
provement in  machines  for  winding  thread  on  spools,  secured  to  him 
by  letters  patent  of  the  United  States,  of  December  13, 1859,  (but  ante- 
dated June  22, 1859,)  and  numbered  26,415 ;  and  consequently  the  use 
of  Weild's  invention  in  the  United  States  does  not  subject  the  person 
using  it  to  liability  to  pay  damages  to  the  owners  of  Conant*s  patent 
for  such  use,  or  to  being  restrained  in  equity  from  further  using  it. 
Clark  Thread  Co.  v.  WUUmantic  Linen  Co.,  481. 

0»  A  copy  of  a  patent  was  attached  to  a  deposition  as  an  exhibit,  and  the 
deposition  was  read  at  the  trial  and  was  returned  in  the  transcript  as 
part  of  the  record  by  the  clerk  of  the  Circuit  Court,  certified  under  the 
seal  of  the  court:  Held,  that  although  the  deposition  contained  no 
express  minute  that  the  patent  was  offered  in  evidence,  it  must  be 
received  as  so  offered.    lb, 

1(K  The  evidence  of  a  patentee  offered  by  ^e  owner  of  the  patent  in  a  suit 
for  an  infringement  of  it,  as  to  the  actual  day  when  his  invention  was 
made,  when  that  becomes  mat^al,  must  be  taken  most  strongly  against 
those  who  offer  it.    lb, 

11.  When  the  defendant  in  a  suit  for  infringement  of  a  patent  shows  that 
the  machine  which  he  is  using,  and  which  is  claimed  to  be  an  infringe- 
ment, was  patented  and  in  use  before  the  date  of  the  plaintiff's  patent, 
the  burden  of  proof  is  on  the  latter  to  show  that  his  invention  pre- 
ceded that  of  the  machine  which  the  defendant  is  using.  lb. 
See  Jurisdiction,  A,  8. 

PLEADING. 
See  Local  Law,  1. 

PRACTICE. 

1.  There  being  no  assignment  of  errors  and  no  specification  of  errors,  and 

the  record  presenting  no  question  of  law,  the  judgment  below  is 
a£Brmed. '  Stevenson  v.  Barbour,  48. 

2.  This  writ  of  error  was  sued  out  on  time.     Ball  v.  United  States,  118. 

3.  An  application  for  rehearing,  made  after  the  adjournment  of  the  term 

at  which  the  final  decree  was  entered,  is  made  too  late.    LetoisbHrst 

Bank  v.  Sheffetfy  445. 

See  Cases  Affirmed,  3;  Fees; 

Constitutional  Law,  8;  Habeas  Corpus  ; 

Criminal  Law,  4,  6,  7 ;  Jurisdiction,  2 ; 

Decree;  Municipal  Corporation,  1,  4. 

PRINCIPAL  AND  AGENT, 
tiy  the  terms  of  the  appointment  of  a  law  agent  in  this  oountry  of  a  corpo- 
ration established  at  Dundee  in  Scotland,  and  eninM?ed  in  lending 
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money  upon  mortgages  of  real  estate  here,  he  was  to"  do  all  work,  and 
cany  through  all  procedure,  and  see  to  the  execution  and  registration 
and  publication  *of  deeds,  requisite  and  necessary  for  giving  and 
secunng  to  the  company  valid  and  effectual  first  and  preferable 
mortgages  over  real  estate  for  such  loans  as  the  directors  at  Dundee 
may  from  time  to  time  sanction  and  anthorize,"  and  was  to  ''be 
responsible  to  the  company  for  the  validity  and  sufficiency  of  all  mort- 
gages prepared  or  taken  by  '*  him ;  was  not  to  take  or  receive  in  behalf 
of  the  company  any  commission  or  bonus  from  borrowers  beyond  law- 
ful interest  on  money  lent;  nor  to  act  as  a  local  director  of  the 
company,  or  be  interested  in  any  property  mortgaged ;  and  his  **  pro- 
fessional fees  against  borrowers,  including  abstracts,  searches,  investi- 
gating titles,  preparation  and  recording  of  mortgages,"  were  not  to 
exceed  a  scale  prescribed.  Held,  that  the  duties  for  which  he  was  to 
be  compensated  by  fees  from  borrowers,  included  giving  to  the  com- 
pany certificates  of  title;  and  that  his  successor,  appointed  on  the 
same  terms,  except  in  being  expressly  required  to  grant  certificates  of 
title,  and  in  being  also  piade  general  attorney  and  counsellor  of  the 
company,  could  not  recover  anything  from  the  company  for  making 
out  such  certificates.    Hughes  v.  Dundee  Mortgage  Co,,  98. 

PROMISSORY  NOTE. 

A  promissory  note  made  by  two  persons,  one  as  principal  and  the  other  as 
surety,  was  endorsed  for  the  accommodation  of  the  principal  by  the 
payee,  who  afterwards,  by  agreement  in  writing  with  the  holder, 
**  waives  presentment  for  payment,  protest,  notice  of  protest,  and  con- 
sents that  the  payment  thereof  may  be  extended  until  he  gives  written 
notice  to  the  contrary."  Held,  that  this  authorized  only  an  extension 
assented  to  by  both  makers  of  the  note ;  that  an  extension  by  agree- 
ment between  the  holder  and  the  principal,  without  the  consent  of  the 
surety,  discharged  the  endorser ;  but  that  no  agreement  for  an  exten- 
sion of  time  was  shown  by  the  following  facts :  The  holder  having 
agreed  with  the  principal  '*  to  extend  the  credit  upon  renewal  notes 
made  by  the  same  parties  who  executed  the  original  notes,*'  and  the 
surety  being  too  sick  to  join  in  the  execution  of  new  notes,  the  holder, 
at  the  principal's  request,  sent  him  a  statement  of  interest  on  the  notes 
for  four  months,  as  well  as  blank  renewal  notes  to  be  signed  by  both 
makers  when  the  surety  should  be  able  to  do  so,  and  afterwards 
received  such  interest  from  the  principal,  after  the  surety's  death,  not 
knowing  he  was  dead,  and  expecting  the  principal  to  procure  and 
deliver  renewal  notes  as  before  agreed.  Uniantoum  Bank  v.  Mackey^ 
220. 

PUBLIC  LAND. 

1.  In  suits  in  equity  brought  by  the  United  States  under  the  act  of  Con- 
gress passed  March  2,  1889,  (25  Stat  850,)  against  corporations  and 
persons  claiming  to  own  lands  granted  to  the  State  of  Oregon  by  the 
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acts  of  Congress  of  July  2,  1864,  (13  Stat.  355,)  July  5,  1866,  (14 
Stat  89,)  and  February  25, 1867,  (14  Stat.  409,)  to  declare  the  lauds 
to  be  forfeited  to  the  United  States,  and  to  set  aside,  for  fraud,  patents 
granted  therefor,  the  defendants  pleaded  the  issuing  of  certificates  by 
the  governor  without  fraud  committed  upon  or  by  him;  that  they 
were  bona  fide  purchasers,  for  a  valuable  consideration,  without  notice ; 
and  that  they  had  expended  moneys  in  respect  of  the  lands  in  good 
faith.  The  pleas  having  been  set  down  for  hearing,  the  Circuit  Court 
sustained  them  and  dismissed  the  bills,  without  permitting  the  plain- 
tiffs to  reply  to  the  pleas :  Held,  that  they  ought  to  have  been  allowed  to 
take  issue  on  the  pleas.     United  States  v.  Dalles  Military  Road  Co.,  599. 

2v  The  act  of  1889  intended  a  full  legal  investigation  of  the  facts,  and  did 
not  intend  that  the  interests  involved  should  be  determined  on  the 
untested  allegations  of  the  defendants.    lb, 

8.  The  claims  of  the  United  States  cannot  be  treated  as  stale  claims,  nor 
can  the  defences  of  stale  claim  and  laches  be  set  up  against  them.    lb. 

4.  Other  bilb  were  dismissed  on  general  demurrers,  after  the  bills  were 
dismissed  on  the  hearing  on  the  pleas,  and,  as  it  appeared  that  the 
disposition  of  the  pleas  was  regarded  as  determining  all  the  suits,  the 
decrees  in  all  of  them  were  reversed.    lb. 

See  Riparian  Rights; 
Swamp  Lands. 

PUBLICATION  OF  NOTICE. 
A  publication  in  a  *<  supplement  *'  to  a  newspaper  of  a  notice  ordered  to  be 
published,  is  a  compliance  with  the  order.    Lent  v.  TUUon,  316. 

RAILROAD. 

1.  A  railroad  company  joining  in  the  construction  of  an  elevator  on  land 

not  belonging  to  it,  and  situated  at  some  distance  from  its  road,  does 
not  acquire  an  interest  in  it  which  will  pass  as  an  appurtenance  under 
a  mortgage  of  its  railroad  as  constructed  or  to  be  constructed,  and  the 
appurtenances  hereunto  belonging.    Humphreys  v.  McKissock,  304. 

2.  It  is  the  duty  of  a  railway  company  to  so  construct  the  banks  of  its  cuts 

that  they  will  not  slide  by  reason  of  the  action  of  ordinary  natural 
causes,  and  by  inspection  and  care  to  see  that  they  are  kept  in  such 
condition ;  and  the  failure  to  do  so  is  negligence,  which  entails  liability 
for  injuries  to  passengers  caused  by  their  giving  way.  GUeson  v. 
Virginia  Midland  Railroad,  435. 
8.  An  accident  to  a  passenger  on  a  railway  caused  by  the  train  coming  in 
contact  with  a  land  slide,  raises,  when  shown,  a  presumption  of  negli- 
gence on  the  part  of  the  railway  company,  and  throws  upon  it  the 
burden  of  showing  that  the  slide  was  in  fact  the  result  of  canses 
beyond  its  control,    lb. 

See  Act  of  God; 

Contract,  3; 

Rbcbiver,  2. 
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RECEIVER. 

1.  A  jadgraent  in  a  state  court  against  a  person  reeeiring  an  appointment 

as  a  receiver  ancillary  to  an  appointmeut  as  such  by  a  court  of  another 
State,  binds  only  such  property  in  his  custody  as  receiver  as  is  within 
the  State  in  which  the  judgment  is  rendered;  the  conrt  in  which  pri- 
mary administration  was  had,  retaining  the  custody  of  .the  remainder. 
Reynolds  v.  Stockton,  254. 

2.  Necessary  supplies  purchased  on  credit  by  the  receiver  of  a  railroad,  ap- 

pointed in  foreclosure  proceedings,  if  not  paid  out  of  net  earnings 
before  the  sale,  are  a  charge  upon  the  fund  realized  from  the  fore- 
closure sale ;  and  where  the  railroad  managed  by  the  receiver  consists 
of  two  or  more  divisions,  which  are  sold  separately  and  at  different 
times  to  different  purchasers,  it  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  the  court  below  has  correctly  distributed 
such  charges  among  the  different  divisions  to  which  they  properly 
belong.    Kneeland  v.  Bass  Foundry  and  Machine  Works^  592. 

REHEARING. 
Ste  PRAoncB*  8. 

REMOVAL  OF  CAUSEa 

1.  The  defendant  in  an  action  in  a  state  court  after  moving  to  dimSss  the 

action,  and  after  pleading  in  abatement  answered,  December  29, 1884, 
the  last  day  of  the  term  at  which  the  writ  was  returnable,  and  moved  to 
remove  the  case  to  the  Federal  court  for  the  district  '*  in  case  said  motion 
should  not  be  allowed  and  in  case  said  plea  should  not  be  sustained.'* 
No  steps  being  taken  on  the  motion  for  removal,  the  case  came  on  for 
trial  in  the  state  court  at  January  term,  1880.  The  motion  being 
then  pressed,  the  court  ruled  that  it  was  too  late,  and  proceeded  to 
trial,  and  gave  judgment  against  the  defendant.  HM,  (1)  That  the 
conditional  application  for  removal  in  December,  1884,  was  not  a  valid 
application  for  removal  as  contemplated  by  t^e  statute;  (2)  That  the 
application  made  at  the  trial  term  in  1886  was  made  too  late.  Man^ 
ning  v.  Amy,  137. 

2.  Plaintiff,  a  citizen  of  Illinois,  sued  in  ejectment  to  recover  possession  of 

lands  in  that  State  claimed  to  have  been  granted  to  plaintifTs  an- 
cestor by  a  patent  of  the  United  States,  making  the  tenant  a  citizen  of 
that  State,  defendant.  The  owner  under  whom  the  tenant  claimed,  a 
citizen  of  New  York,  appeared  and  on  his  motion,  was  made  party 
defendant  He  then  set  up  title  under  another  patent  from  the  United 
States,  and  moved  for  a  removal  of  the  cause,  Jirst,  upon  the  ground 
of  diverse  citizenship,  which  was  abandoned,  and  then,  secondly,  that 
there  was  a  controversy  involving  the  authority  of  the  land  depart- 
ment to  grant  a  patent.  Held,  that  the  case  was  removable  for  the 
Aecond^tause.    Mitchell  y.  Smale,  406, 
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RIPARIAN  RIGHTS. 

1.  Grants  by  the  United  States  of  its  public  lands  bounded  on  streams  and 

other  waters,  made  without  reservation  or  i*estrictiou,  are  to  be  con- 
strued as  to  their  effect,  according  to  the  law  of  the  State  in  which  the 
lands  lie.     Hardin  v.  Jordan f  371. 

2.  It  depends  upon  the  laws  of  each  State  to  what  extent  the  prerogative 

of  the  State  to  lands  under  water  shall  extend.  The  cases  reviewed. 
lb. 

8.  By  the  common  law,  under  a  grant  of  lands  bounded  on  a  lake  or  pond 
which  is  not  tide-water  and  is  not  navigable,  the  grantee  takes  to  the 
centre  of  the  lake  or  pond,  ratably  with  other  riparian  proprietors  if 
^  there  be  such :  and  this  rule  prevailed  in  IlUnois  when  the  patent  to  the 
plaintiff's  ancestor  was  granted  in  1841,  and  is  still  the  law  of  that 
State,  notwithstanding  the  opinion  of  its  highest  court  in  2'rustees  of 
Schools  V.  SchroU,  120  Illinois,  509.     lb. 

4.  The  ruling  of  the  Supreme  Court  of  Illinois  in  its  opinion  in  Trwtees 
of  Schools  V.  Schrollj  120  Illiuois,  509,  that  a  grant  of  lands  bounded 
by  a  lake  or  stream  does  not  extend  to  the  centre  thereof,  was  not 
necessary  to  the  decision  of  the  case,  and  being  opposed  to  the  entire 
course  of  previous  decisions  in  that  State,  it  is  disregarded.    lb. 

Hardin  y.  Jordan,  140  U.  S.  871,  affirmed  to  the  point  that  in  Illinois, 
under  a  grant  of  lands  bounded  on  a  lake  or  pond  which  is  not  tide- 
water and  is  not  navigable,  the  grantee  takes  to  the  centre  of  the  lake 
or  pond  ratably  with  other  riparian  proprietoi-s,  if  there  be  such ;  and 
.  that  the  projection  of  a  strip  or  tongue  of  land  beyond  the  meander 
line  of  the  survey  is  entirely  consistent  with  the  water  of  the  pond 
or  lake  being  the  natural  boundary  of  the  granted  land,  which  would 
include  the  projection,  if  necessary  to  reach  that  boundary.    Mitchell 

T.  Smale,  406. 

SAILOR. 

See  Ship  and  Shipping. 

SERVICE  OF  PROCESS. 
See  Publication  of  Notice. 

SHIP. 

1.  When  a  foreigner  enters  the  mercantile  marine  of  a  nation,  and  becomes 

one  of  the  crew  of  a  merchant  vessel  bearing  its  flag,  he  assumes  a 
temporary  allegiance  to  the  flag,  and,  in  j^tum  for  the  protection 
afforded  him,  becomes  subject  to  the  laws  by  which  that  nation  gov- 
erns its  vessels  and  seamen.     In  re  Ross,  458. 

2.  The  fact  that  a  vessel  is  American  is  evidence  that  seamen  on  board 

are  Americans  also.    lb. 

SPIRITUOUS  LIQUORS. 
See  Constitutional  Law,  19. 

VOL.  CXIi— 47 
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STALE  CLAIMS. 
See  Public  Land,  8. 

STATUTE. 
A.    Construction  of  Statutes. 
A  law  or  treaty  should  be  construed  so  as  to  give  effect  to  the  object  de- 
signed, and  to  that  end  all  its  provisions  must  be  examined  in  the  light 
of  surrounding  circumstances.     In  re  Ross,  453. 

B.  Statutes  op  the  United  States. 

See  Chinese  ;  Fees,  1  (7),  9 ; 

Constitutional  Law,  1, 16, 17, 19 ;  Internal  Revenue  ; 

Copyright,  2 ;  Jurisdiction,  C,  1 ;  D ; 

Criminal  Law,  4,  6,  8 ;  Public  Land,  1,  2; 

Customs  Duties,  1 ;  Territorial  Legislatures. 

C.  Of  the  States  and  Territories. 


Arkanscui. 

See  Tax  and  Taxation. 

California, 

See  Constitutional  Law,  10, 

Illinois. 

See  Bank  Check  ; 

Lease,  4. 

Mississippi. 

See  Constitutional  Law,  6. 

Missouri, 

See  Insurance,  2. 

Oregon, 

See  Constitutional  Law,  8 ; 

Public  Land  ; 

Swamp  Land. 

Virginia, 

See  Local  Law,  2. 

SUBROGATION. 
See  Municipal  Corporation,  1  (1). 

SUPERVISORS  OF  ELECTIONS. 
See  Fees,  2,  3. 

SWAMP  LANDS. 

The  act  of  the  legislature  of  Oregon  of  January  17,  1879,  repealing  the 
act  of  October  26,  18tO,  conceniing  the  swamp  and  overflowed  lands, 
and  making  new  regulations  concerning  the  same,  did  not  invalidate 
an  application,  duly  made  before  its  passage,  to  purchase  such  lands ; 
.  but  such  an  application  could  be  perfected  by  making  the  payments 
required  by  the  act  of  1870  after  its  repeal,  but  withm  the  time  pre- 
scribed by  that  act ;  and  a  title  thus  acquired  is  good  ag^nst  the  State. 
Pennoyer  v.  McConnaughy,  1. 
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TAX  AND  TAXATION. 

1.  In  a  proceeding  instituted  under  the  statute  of  Arkansas  to  confirm  a 

tax  title  to  a  lot  of  htud,  the  person  who  owned  the  lot  when  it  was 
sold  for  taxes  may  set  up  in  defence  defects  and  irregularities  in  the 
proceedings  for  the  sale.    Martin  v.  Barbour^  684. 

2.  A  lot  was  sold  to  the  State  in  1885,  for  the  taxes  of  1884,  and,  after  the 

two  years  allowed  for  redemption  had  expired,  it  was  certified  to  the 
commissioner  of  state  lauds,  and  purchased  from  him  by  a  person  who 
brought  the  proceeding  to  confirm  the  title.  The  widowed  mother  of 
certain  minors  had  bought  the  lot  in  1888,  in  trust  for  the  minors,  and 
had  put  money  into  the  hands  of  an  agent  to  pay  the  taxes  of  1884, 
but  he  failed  to  pay  them.  The  lot  was  listed  for  the  taxes  of  188.5 
and  1886,  and  they  were  paid,  as  if  the  lot  had  not  been  sold.  No  suit 
to  show  irregularities  in  the  sale  was  brought  within  two  years  from 
its  date:  Heldt  (1)  The  irregularities  were  not  cut  off,  because  the 
prior  owners  of  the  lot  were  deprived  of  a  substantial  .right ;  (2)  The 
oath  prescribed  by  statute  was  not  taken  by  the  assessor,  or  endorsed 
on  the  assessment  books ;  (8)  There  was  no  record  proof  of  the  publi- 
cation of  the  notice  of  the  sale  for  taxes ;  (4)  The  right  to  redeem  was 
prevented  from  being  exercised  within-  the  two  years  by  dereliction  of 
duty  on  the  part  of  officers  of  the  State ;  (5)  The  purchaser  from  the 
State  took  his  deed  subject  to  the  equities  and  defences  which  existed 
against  the  State ;  (6)  The  minors  had  a  right  to  a  decree  dismissing 
the  petition  to  confirm  the  tax  sale,  subject  to  a  lien  on  the  lot  for  the 
amount  of  the  purchase  money  on  the  purchase  from  the  State.  Ih, 
See  Constitutional  Law,  4. 

TERRITORIAL  LEGISLATURES. 
It  is  unnecessary  to  decide  whether  the  <* sixty  days'"  limitation  of  the 
sessions  of  the  legislative  assemblies  of  the  Territories  means  a  term 
of  sixty  calendar  days.    In  re  Wilson,  575. 

TRADE  MARK. 
See  Copyright,  2. 

TREATY. 
See  Japan; 
Statute,  A« 

VESSEL. 
See  Ship. 

VIRGINIA. 
See  Local  Law,  2. 

WILL. 
See  Equity,  2. 
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